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Duupena. 
Of the ſerving a Subpœna. 
Succeſlor 
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Several TITLES, with their Diviſions and Subdiviſions: 
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Caſes relating to Stocks in Companies. A 
A 
B 
C 
D 
E 
A 

Whar Tings are. A 


In Privucged Places. 
Church or Church yard. 
Kirg's Palace, Courts &c. 
Indictment and Pleading. 

Subornation. 


* 

Bound. In what Caſes. 
Advantage of what he ſhall take 
What fhall go to the Succeſſors, or to 

Heirs, or Executors &c. of the Prede- 
cefiors. 
Relicved againſt Frauds of the Predeceſſor. 
Actions by, or againſt Succeflors, and 
＋ 

Suit of Court. 

By whom it may, or muſt be done. 
How. By Parceners, Feoffres &c. 
Remcdics for not doing thereof. 
Excuſe of not doing thercof. 
Suſ;cnded or Determined 

By Writ De Exoneratione Sectæ. 
Ple dinge. 

Summary Proceedings. 

Summons. 

To the Perſon. In what Caſes. 

In what Place. 
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How. 
In other than Real Actions 
Good 
Neceſſary in u hat Caſes. 
Attachment. 
By the Gocds of whom one may be at- 
tachꝭd. 
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Summons and Severance. 
Lies. 


In what Actions. E 
At what Time. E. 2 
, in what Caſes. E. 
What Perſons ſhall be fummon'dand ſever'd. 4 
"RES ad. tus be ſummon d 
W LI 
and ſever d. ious L 2 
How Proceſs ſhall be before Severance. 
Pleadings. And in what Caſes the Writ 
ſhall abate before or after 


Judgment. How. 


VErAance. 


What the Party may do after Severance. 
Sr 


In what Caſes 


A 
on a Sunday . =. 
Caſes it is. 5 


Dies Juridicus in w 
Statutes. 


W hat Thing will be a Superſepeas in Law. 
Attaint or Error. | C 
ome here it i igi | B 

w it is as a new 
In Parliament, in hat n be 
a Superſedeas. C.2 
At what Time Error will be a Super- 
— IFPM E 
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From what Time. E 2 


To 3 


gers. 
Surmiſe. Sce (D) pl. 7. 
By 
Certiorari. 
Of what Thing 
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it ſhall be a Superſedeas. F 
What Certiorari ſhall be a Superſedeas. G 
How the King may grant. G 

Audira Querela. H 
Hubeas Corpus. 1 
At what Tunc. K 


2 (Grantible, 
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Grantable. 
Out of what Court. 
In what Cafes and Actions. 
For what Cauſes. 
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In what Cates granted, and how. A 
In what Caſes to be found. A 
Charpeable. How far. 3 
Di'putes between Sureties themſc] ves. C 
Equity. 
2 D 
Favour d How to enable him to recover 
his Debt. E 
A 
B 
C 
D 
E 
F 
G 
7 ions 5 
To ſupport A 
In a Foreign County. C 
Te me the doing of a Thing. * 
F 
A 
A. 2 
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B 
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C 
D 
E 
G 
F 
H 
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ords. By what Words a Thing ſhall ſur- 

vive the Perſon, or die with him. 

In what Caſes the Survivor ſhall bring Ac- 
tions, or he charg'd alone, or he and the 
Executors, or Hcirs of the other. F 


Cauſe ſufficient to arreſt and detaina Perſon. A 
And How. See Juſtices of Peace (M) 


l. 2.—Trcſpaſs. (D. a) 


Allowed or Deducted. In what Caſes. 
How much. 

Collectors, their Power. And how pu- 
niſh'd for Miſdemeanors. 


Ot what Things to another. 
= may make Eſtate Tail, and to 
whom. 
At what Time he may bar Eſtate Tail. 
Iſſue in Tail. 
* by Acceptance or Agreement. 
the Iſſue in Tail. 
Made by 
Tenant in Tail. 
Tenant for Life. 
Creditors relic ved againſt the Iſſue in 
Tail. In what Caſes. 
Actions Wat Actions Tenant in Tail 
may have. And Pleading«. 
Tenant in Tail after Pollibility. 
Who is. 
Of what Thing he may be. 
Privileges of him or his Grantze. 


Ar what Time it 
Norice. 

limited, Notice muſt be given. 
Nea Grants; to whom, and how to 


, or to be. 
In what Caſes, Hoſe nds, 


Law. 
Common 
Of whom a Man ſhall hold by Creation 
Ar Common Law. 
What Tenure the Law will create 
Without expreſs Reſervation. 
Upon Extinguiſhment of the Tenure. 
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With their Diviſions 
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and Subdiviſions. 


Teſtatum. 


__ =. or not. 
Teſte. 


Ot whom he ſhall hold by expreſs Reſer- 
vation. 
By Knight Service. ; ; 
"What is, and what Writ lay of it. P 
Of the King. Upon what Reſervation, 
and where, without expreſs Reſerva- 


non. 
What Ellate might be held by Knight 
Service. 
Cattle-guard. How it is to be done. 
In Capite, what. 
What Perſons might create it. 8 
Created by Law, without Reſervation of 
whom it ſhould be. 
Eſcuage. 
Ot what Service it was due. 
Not for Grand Serxanty. 
Aſe's':i by Parliament. 
By whom the Service was to be done. 
Who ſhould have it. 
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A. teratio o© Tenure. 
nd res, and how, 
tinguiſh d. 
By what Act. 
Revived. 
Services 
Muitiplicd. 
In what Cafes. 
Abricg'd. 
Rehef. 
What. 
Paid 
Of what Tenure or Service. 
How much. 
By whom. | 
In reſpect of his Eftate. 
What Thing nel be paid. 
har Thing pai 
In the Dixjanctive. 
At what Time. 
Barr'd, by what. 3 
Remedy for Recovery thereof. Actions 
— 
Taken away. 
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What Time there to be between the 
Teſte and Return ot Writs. 

Good, or not, and where ir ſhall be ſaid to 
be prior to the Cauſe of Action. 

In whoſe Name 


L 


ken Excluſive In what Caſes. 
Computed. How. | 
Where there ſhall be a Priority and Poſte- 
riority as to 'Things done on the ſame 
Day. As 
Year. 
How accounted. B 


Tout temps Pritt. 
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Coming in by Title. How far favoured 
in Law. 


ap 


Where a Tule muſt be ſet forth in the 


Declaration. 
_ 

How. the Difference thereof in the 
e or in Bar. 

What be ſaid to be Title, or only 
Conveyance to the Title. 

At large. Where ir muſt be fer ſorthat large. 


Wirizvut ſhewirg how his Anceftor or 
himiclf came to it after a Feoſſment &c. 
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And Uncore Priſt. 
Pleaded. 
At what Time. 
The Effect thereof after Verdict for De- 
How dei Ball be, here he ſhall 
* 
bring into Court the 
Money. 
Uncore 
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W har is within the Statute of 5 El. cap 4 
What is an Uſing a Trade within the 5 £1::. 
cap, 4. 
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Service. Good or not. 5 
Sufficient. What C| Where there isa Conſeſſing and Avoid- 
In what Cafes a Man may uſe a Trade ing. : R. 2 
without Service. _ D — —4 his Law. S. 2 
what Caſes a Man may uſe ſeveral, or nece _—— 
8 2 4 E is of more or leſs than it T 
Rettriction. 
Securities given in Reſtriction of Trade; 
Good. In what Cates F 
By Charter, Cuſtom, or By-Laws G 
Proccedings and Picadings. H 
Fortei:ures for uling a Trade by 5 Eli. General or Special. And where it amounts q 
cab 4. 1 only to the Iſſue. X a 
Indictments or Informations as to uſing As to the Time. Where it muſt be of the 
Trades. K Time before; or of the Time after; or 
When he Ki =—— La, 
is a 
* Wie Fer claim b an and 
ich of them ſhall 0 
a= . 
D e of the Writ traverable Go 
S| — , or in whoſe Name to be taken. 
8 iniff&c or Defendan:, Tenant &c. D? 
H R 
Wis Bu be alleg'd, tho” ir be nct tra- 
K | Whar is traverſable in one Action 
* — or wha wil "A 
a 
Suppoſal. Sce (C. b) . 
Thi.gs doubtful to the Jurors 0 
Other Things in general. P 
Of the Place In what Caſes. M 
* good, or not. 
| 22 1 or axeos: 1 
| Parcel. one Thing being Parcel 
2 another is travers d, How it may be. N. b 
5 Without making Title. In what Caſes ir 
T may be. O. b 
What Plea may be pleaded at the fame 
U Time. P. b 
w | Hl Traverſes Aided by what. Q. 5 
x | Treaſure Trove. A 
Trees. 
Y 
2 
A. a A 
B 
B. a | 
C. a — Lis. and Remainder-man, 
D. a or Reverſion in Fee. D 
— 4 — E 
2 Power of Truſtees as to cutting Trees. ＋ 
a wks 
Matter of Record, or Matter in Fact. G.a ſhall have Trees cut down by 
Que Eſtate or Confirmation. H. a 
3 1 ” 
or a 
— — — K. a H 
Scifin or Tenure. L. a | 
Sole or Joint. M. a Who ſhall have them. 1 
In general. Na] Timber Trees. 
Title or Intruſion. 02 What are, and what ſhall be ſaid to be 
ary. ſuch for a Collateral Reſpect. K 
2 : ** P. a 
re there is a Conſeſſing void- 
ing. Qa| Treſpaſs. 
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"With their Diviſions and Subdiviſions. 


Tre hat Act ſhall be ſaid to be a TreFaſ.. X | 
Want of Care to avoid an Act not other- 
wiſe unlaw ful X. 2 
What ſhall be faid Treſpaſs, ard what 
Felony. X 4 


Treſ flor. Who. 2 
By Conſent, Agreement, or Sufferance &c. X. 3 
Aſſault and Nenace. What. A. 2 
Juſtification. What will be good Cauſe F 
What. A. 3 

uſti fica: ion. 
What will be good Cauſe of Juſtifica- 


tion 

Aſſault to the Perſon. 

Entry into Land. 

Defence of Goods. 

By what Perſon in Defence of an- 
other. 
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Good or not. 
uftification. Good or not 
fon tort Demeſne. 

A good Plca. In what Caſes. 
De fon Aſſault Demetne. 

A good Plea. In what Cafes. 
Replication. Good or nor. 


udgment. Damages how ; And where 
J — — who plcad 
ſeveral Pleas, and one or more is found 


1 


992 © 


— 7 


o A 
\S & 


In Foreſt, 
De Uxore Abducta cum bonis Viri. And 


For i 


Warren &c. See Park (E) L. 
L. 2 


other Injuries done to a Child. | 
ing thePlaintiff's Tenants ſo as they 
depart. ns Fs L. 5 
Beating Servants, and taking them out of 
their Service. And Pleadings. L.6 
Lies. 

For whom. 

In reſpect of 
xo 
inſt whom. 

nm — 

An After-Treſpaſſor. 

Feoffee of Diſſeĩſor &c. Perſonsin by 
Title. 

In Reſpect of Intereft. 

iff, or other Officer of a Court. 
Officers; for Acts done by Virtue of 
their Office. Q. a 

In what Caſes, and at what Time Treſ- 
lies, where the Matter is Felony. v4 
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what Things it lies. 
At what Time. A. a 
After Reſtitution for Treſpaſs done 
Meſne. See (T) 
Before the Plaintitt had any Poſſeſſion 
of the Thing taken. Aa z 


L. 4 
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Poſſeſſion. What is ſum̃cient Poſſeſũon _ 
Land to meinia'n the Action. 4 
By Relation. And after Reſtitution for 


Treſpais done Meſe. 1 
Treſpats 
4 * 
Not Cafe. Sce Action (51. c) . 2 
Or Trover. T 3 
Impritormc::t 
Jubi io vic 
By Otter. D a 
i Warrants. Ca 
eadings. Caz 
Withcur Warrant. Ple2dings. Da 2 
By others. F. a 
Pleaaings EA 2 
By Aiders of Officers. P 
For what Quſes. F. a 
Trepa's. 
Juſtiſiable 
In what Caſes. L a 
Oſficers. 
y Warrant. F. a, 2 
In Execution of Proce's. H. a 
Pleadings. F. a. 4 
By Aider of Okcers. F. a 3 
For the Publick Good. B. 2 
Upon Default or Act of the Plain- 
tiff himſelf. I a 
As incident to another Thing. NI. a 
Lord or Reverſiorer. Entry. M. a. 2 
Command. And Ple:dings, M a. z 
Licence. And Pleadings. M. a 4 
ing M a. 5 
Whar 
Entry into Land or Houſe H. a. 2 
S 
in ' 
ard roving Goods. H. a. 4 
0 
Neceſſity. K. a 
i K 2. 2 
Ab Initio. 


What will make one Treſpaſſer ab 
Initio. Officers or others. 


G. a 
Excuſable 


Acts done be Viewe of an Office. 
One or ſeveral Treſpaſſes. What ſhall 
ſaid to be. 
Vi & Armis. 
In what Caſes it muſt be Vi & Armis. 
In reſpect of the 
Perſons. Qa. 3 
Thing &c. Q a. 4 
Contra Pacem. In what Caſes it ſhal 
be Contra Pacem. a2 $ 
a. 6 


Wrir or Declaration. Good or not. 
Pleadings. 
Guod or not; And what ſhall be a good 


Plea. a7 
How. Where there is a Diſſeiſin and 
Re-entry. 5 Q.a $8 


b Bar 
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Bar. 
What ſhall be a good Bar. * 
Tender. 


New Bar &c. Pleadable in what Caſes. 52 
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What ſerting forth of Title is fuſfi- 


cient. 
His Franktenement. That the Place where 
— — or the Frank- 
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Subſcribers NAMES to /7NER's Abridgment. 


N. B. Thoſe mark'd thus * are Names come to Hand fince the 
Liſt to the former Volume as ——— 


A. 


Ohn A ; Serjeanr at Law. 
Ji 7 box of the Inner Sos 


3 Allen, E/7; one of the Maſters 
in Chance 
H. D. 


Thomas Ap ley, 
Aſpinall ot the Adrddle-Temple, EIq; 
Joh Atkins of Lincol;a”s-Inn, Eiq; 
oberc Atkinſon of Liacoln s- Inn, Eſq; 
Mr. Thomas Aylmer of Peters/ield. 


B. 


Belfield E/q; Serjeant at Law. 
Birch, 000 one of his Majeſty's 


Serjeants at Law 
— Bootle, E/q; at Law. 
Edward Bacon ot Norwich, Eſq; 


William Baker of the Middle. T. ezple, 


Robe: Monteith Bald vin of the. Vidalle- 
Temple, Eiq;- 

Henry Bankes of Lincoln's- Ian, Eſq; 

Francis Barnard ot the AMiddle-Temple, 


x, Mr. Baron of Northamptoa- 
Hire, A.M. 


The Hon. Henry Bathurſt of Lincoln's-| | 


Ian, Eſq; 
Mr. Henry Beavis of Barnſtaple in Devon. 
Hugh-Barker Bell of AylesLzry, Eſq; 


Luke Benne of the M:ddle-Templc, TR, 


Rich. Benner of the Iaacr-Zemple, El 4; 

Rich. Berenger ot tne Inaer-Tcinp!c 

Arthur Bernard vt the Pp Kev of 
Efc 

Rob Bicknell of the Inner-Temiple, Eſq; 

Wm. Bithop of Frenſbam in dur, Elq;. 

Ignatius Blake, Eq; 

Tho. Blencowe ot tac Ianer-Temple, Eſq ; 


Tho. Bolicho- 4 the Middie-Temple, Etq; 


William Bond of the Iager-Z.uiple, Ei; 


Thomas Bonſoy of the Middle-Temple, 


; Chancellor to his 
[Royal Highteſothe Price of _ 
s-Ian, 
. rrett, E/q; one of the Me Necho 
ences Fm dCk 
— the Middle-Temple, 


John — of the Inner-Temple, 


John bn Browning: of Lincols's-Fan, Eſq; 
Fhomas — Eſq; 
James Burrow, Maſter of the Crown- 
Office in the Inner-Jemple, Eg: 
Leonard Buxtcn of K 


Eſq; 


C. 


The Honourable Charles Clarke, Eſq; ane 
of the Barons of the Court of 7 * = Any 
Tho. Caldecor ot the Middle-Temple, Eſq; 
Sir William Calvert, Kt. Alderman ot 
London. 
Peter Calv ert, Eſq; 
Francis Capper of Lincoln's-Inn, ik 
Tho. Carew of the Middle-Temple, 
ohn Carew of Norfolk-ſftreet, Eſa; 
Rich. Cheſlyn of rhe Tuner-Temp le, _ 
Nr. Jerningham Chevely of the SixClerks” 
Office. 
John Cholwell of the Inner-Zemple, Eſq; 
ohn Cholwich ot the A:ddle-Temple,Eiq; 
Francis Chute ot Lincolu's-Iun, Eſq; one 
ot His Majeity's Counſel learned in 
rae Law. 
Go 1 _ of Chilcot in the County 
OL Ci 77 T, 
John Clar ke < . Inner-Tomple, Eſq; 
Thomas Clarke of Lincolu's-Fan, EIq; 
one ot His Nlajeſty's Counicl learned 


in the Lay. 
Mr. Pennis 
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Names of the Subſcribers. 


Mr. Dennis Clarke of Gray's-Inn. 


Richard Clayton of the Inner-Temple, 


Mr. Robert Fulwood of WÞhitchurch in 
G 


at Bow. Thomas Clifton, D. D. and] pjerce Galliard of Liscols 3 Ins, Eſq; 


Rector of Boytoz in I :/ts. 
Edward Clive ot Lincolw's-Inn, Eſq; 
John Collier ot the Middle-Temple, Efq; 


George Cook, Bj Chick Prothonorary | Me. John 
Char 


ot the Court ot C. B. 
ohn Cooke of Exeter, ; 


Cox of the Inner-Temple, - Thomas Gregg 
At 


oſeph Cape of Lincoln"s-Inn, Eiq; 

— Garden of Lincols's Ton, Be ; 

Gilpin of Oxford, Eſq; 

race of Jouthwark. 

Green of Lincals Inn, Eſq; 

Ed ward Green of the Midd/e-Temple, Eſq; 
of Lincoln lun, Eiq; 


Mr. William Cranſton Attorney George Grenville of theInzcr-Temple, Eſq; 
in Johnſon's Court, Fleer-ftreer. ames Grenville of the M:4d/c-Tenple, Etq; 
Thomas Craſter oi Eſq; m. de Grey of the Middle-Temple, Eſq; 
Bertram Craſter of Gray Inn Eſq; John Griffith of Gars in the County of 
Samuel Cruwys ot the Inner-Temple, Eſq; | Denbigh, Eſq; 
R Cumberbach of Chefter, Eiq; Nathaniel — of Lincolu"s-Inn, Eſq; 
Sir Cuſt, Bart. | one of His Majeſty's Counſel Learned 
in the Law. 
D. H. 
The Honourable James De Lancey, | William Hayward, E/7; Serjeant at Law. 
E/q; Chiet — bf New-Tork. Thomas Huſſey, E/q; 8 tat Law. 


Richard Draper, Eq; Serjeant at Law, | Chefter-Moor Hall, of the Ianer-Templc, 
for 2 Books. 


der Doyley of the Inner- Temple, | Mr. Hand. 


E19; 


William Douglas of the Middle-Temple, | Henry Hall of the Inner-Temple, Eſq; 


William Hamilton of Liacalu - Inn, Eſq; 


Eſq; ob of Lincoln" s-Inn, Eiq ; 
ilip Drake of the Inzer-Temple, Eſq; obert Harley of Lincals -Iun, Eſq; 
Mr. Drake of Tæviſfocł. \ Roberr of Lincols's-Inn, Eiq; 
Edw. Drewe of the — Henry 1 — — yr — . 
1 8 Mr. John Hawkins of Helfox * Cornwall 
E. Arthur Heigham of „Eg; 


Robert Henly of the — Temple, Eſq; 


; Thede Heywood of the Inner-Tempv/c, 
Mr. John of Peteraſield, Hants. George Hil of the Middle-Temple, Kas 
Mr. — of Taviſtock in the Wm. Hippeſley of Lincoln - Ian, Eſq; 

of . Peter Hollord ot Gray's-Izz, Eiq; 
—— — —- Edwards of Sbrewsbury, Eſq; 


Edwards of Sbretusbury, 


Thomas Elder, Eſq; 
Kingfmill Evans ot Lincoln Ina, Eſq; 


Mr. Charles Hore ot Great Duecen- ſtreet, 
Edmund Hoskins of Liacaln -Iaa, Eq; 


Efe . 
ens Edwards of th 3 | Jobm Howſe of Norwich, Ela 


Hunt. 


Matthew Hutton of Lincciu s-Iun, Eſq; 
Mr. Francis Hutton of Gray s- un. 


Thomas Evans, Eſq; Recorder of Bury. George Hyde of Frodſham in Cheſhire, 


F 


q a. 
* — Foſter, Eſq; Serjeant at Law, and Nicholas Hyett of the Inner-Templ:, Eſq; 


Recorder of Briſtol. 
Mr. —— Farrhill of Chic heſter. 


Eſq; 
— Fenton of the 1iddle-Temple, Eſc 


Forbes Fiſher of the [aner-Tenple, Eſq; 
ohn Floyer of Lincoiu's-Tun, Eiq; 
Forſter ot G7::y*5-Inn, Eſq; 


Chriſtopher Fawcer of the Iuner-Temple, Barth. Pies of the Middle-Tonopl 


1 


Samuel Jeake of the Midd!c-Temp'e, Fig; 


| Mr. I. Ingram of Bewdley. . 


. Paul Joddrel ] t Lincolu' s- . 
erſham Filmer ot Lincoln s-Iun, Ek: ) el jun. ot Linceli 3-Inn, Eſq; 


Robert F ilmer ot the Middle-Temple, Etq;' Arthur Jones Ot Lincols' s- 


Mr. Theodore Johnſon ot . 
1 nl, Efq 3 
Charles Joye of the Inzer-7.;:ple, Etq; 
Peter Joye of the Inner-Templc, Eſq; 
John Ivie of the Inzer-Zwple, Eſq; 
ichard- 


. 
: 


Names of the Subſcribers. 


n 


K. , 
uin Kettleby, E/; Serjeant 
at Law. 
William Knipe of Lincolu's-Iun, Eiq; 
* Thomas Kyffin, of Macnan, in the 
County of C:rnarvan, Eiq; 
L. 


Edward Leeds, E/q; Serjeant at Law. 
ohn Lacy of Linco/n"s-Ian, Eſq, 
fr. John Lacy of Farnham in Surrey. 

Francis Larwood, V%; Steward of the 
City of Norw:ch, 

ohn Links ol the Iazer-Teizple, Eſq; 

Janes Lawſon, F/3; 

Ihe Hon. Heneage Legg 
Inn, Eſq; one ot His Majeſty's Counſel 
Le: in the Law. 

Mr. Humphrey Leigh of Exeter. 

Mr. Robert Le * is ot Dolgelly 

Mr. John Ley of Exeter. 

Robert Lowe ot Middlewiche in Chefvire, 


— ot the Middle-Temple, Eſq; 

Mr. Thomas Lloyd, Aflociate to the 
Ld. Ch. Juſt. Willes. 

John Lupton of the Midale-Temple, Efq; 


M. 
The Right Hon. the Lord Viſcount 


Montague. 


The Hon. Mr. Baron Manwaring of Che/- 


ter. 

The Hon. William Murray of Lincoln 3- 
Inn, Eſq; His Majeſty's Solicicor- 
General. 

Mr. Rich. Maddox of the Juncr-Jemple. 


ohn Manley of —, Elqg;z * 
Jobs Maire 4 GR Eſq; 
Martin of Lincoln's-Tan, Eſq; 
ohn Maſon of the Middle-Temple, — 
homas Maſon of the Middi-Temple, 
0 Me! Alexander Mawdeſley, of Wigan 
in the County of Lancaſter. 
Mr. Mayer of Hun-Regis in Norfolk. 
William Melmourh of Lincolu's-Iun, Eſq; 
William Mildmay of the Middle-Temple, 
Thanks Miller of the Middle-Temple, 


— Mills of Lincoln s-Iun, Eſq; 
Henry Nlitton E/5; 

Mr. John Moody of Hadan in Hants. 

MM - 
John Nanney of Maeſypandy in the Coun- 
ty of Merioneth, Eſq; 

George Nares of the Inncr-Temple, Eſq; 
Walter Noel, Eſq; 


of Lincoli's- | 


Anthony Norris of —, 

William Norris of D Efq; 

Fletcher Norton of the Middle-Tempte, 
2 " 


The Right Hon. the Earl of Orrery. 
The Right Hon. Arthur Onflow, Eſq; 
Speaker of the Houſe of Commons. 


Sta Orway of Linculn's- 3 
Edward Owen 'f Garthengerad in A 
onetÞſÞire 3 North 
—_ — Prothonotary 
Thomas Owen of Lincals Inn, Efq; 


age atergate in Suſf 3 
Richard Parminter of the adde Fed, 
qÞ | 


Eſq; 
Wilk Plaxton ol——, 3 
German Pole of — the County 


4 Nl le Eſq; 


Henry Pont of Linculs Ian, 
David Poole of Lincols's-Inn, Eſq; 


Thomas Potter of the Middle-Temple, 


Charles Pratt of the Inner-Tomple, Eg; 

Mr. Ces Priden * — bridge 

Mr. ideaux of dee in 
the Ones of Devon. 

John Probyn of Lincoln's-Inn, Eſq; 
ot Cardigan, Eſqʒ 

Walter Pryſe of Woodffock in the County 
of Oxca, Eſq; 

John Puleſton, Eſq; 

Richard Puleſton, Eſq; 

William Purcas of the Aidale-Temple, 


- 


Sir Dudley Ryder, Kat. His Majefty's 


Aitorney-General. 
Humphrey Rant of Ipſwich, Eſq; 


Mr. John Reyner. 
Mr. William Ring of the Bath. 


Nr. Richard Ring of Cberiton in Somer- 
ſetfhire, 


The 


— 


Names of the Subſcribers. 


The Rer. Vir. Benj. Robertthaw, A. M. 
Francis Rock of Lincola's-Ian, Efc ; 
Richard Ryder of Lincoln 3 lan, Fla; 


8 


Mattthew Skinner, E/q; one of His Ma- 
jeſty's Serjeants at Law, and Caict 
Juttice of Cheſter. 

Richard Samborneot Lincolu's- Inn, Eiq; 

Mr. John Searle, Proctor of the Arches 
Court ot Canterbury. 

William Selwin ot the Ianer-Temple, Eſq; 

Richard Shadwell of the Mid:le-Temple, 

Eſq; 

Walwyn Shepherd, 
the Bey ot Hereford, 

Robert Aglionby Slany 


a 255 
Sir Edward Smyth ot Hall in Effex 
Bart. | 
Mr. * Southcot of Ottery St. Mary, 
In COR. 
| i of Lincoln's-Inn, Eſgq; 
—— -Scanitorth of Lincoln's-Inn, E19; 
Tho. Staunton of the Mdd/e-Lemple, Eſq; 
Thomas Stevens of Temple, Eiq; 
ohn Stracy of the Midal.- Temple. Eiq; 
m. Strahan of Doctors Commons, L. L. D. 
Lewis of the Middle-Temple, 
Eſq; tor 2 
Edward Sulyard of Stow-Market, Eſq; 


4 
The Hon. oo Todos, E/q; his Maj 
th? Jubice of * * 
William T rr 


The Rev. Mr. John Talman of 
of New Sarnm. 


Taylor of the Inner-Temple, Eſq; 


. William T of Dorcheſter. 
——_— ot the Middle-Temple, 


Thomas Turner of Lincolx's-Inn, Eſq; 
Turton of Orgrade in the 
ot Stafford, Eſq; 
Edward Twells oi Royffon, Eiq; 


S. 
Sir Simon Urlin, Kat. Serjeant at Law, 
and Recorder of the Ciry of London. 
Thomas Vernon of Gloucefter, Eſq; 
Robert Viner of Lincolnſ:re, Elq; 


Depury Steward of 


Thomas Vivian of Lincoln Jun. F. iq; 
Edw. Umfreville of the Inner-Temple, 
Eſq; we 


The Hon. Benj. Whitaker, Eg; Chief 
_ Juſtice of Sontb-Caroling. es 
— E/q; one 2 Majeſ- 
's Serjeants at Law, Attorney 
12 Dutchy Court. 
William Wynne %; Serjeant at Law. 
* x Wale of the Inner-Zemple, Eſq; 
Mr. Timothy W aldoe. | 
Mr. — Walker. 
Charles Waller of LZincoln's-Inn, Eſq; 
Edward Waller of Duck - Cuurt, Eſq; 
Thomas Warkhouſe of Norwich, Etq; 
Thomas Warner of Gr:"s-Inz, Eſq; 
Edward Webbot Gray's-Izn, Eſq; 
Robert Webbof the Middle-T:mple, Eſq; 
* Wegg of Cole ester. E1; 
Spicer Weldon of Lincoln a- Inn, Eiq; 
William Whitaker of the Middlc-Temp!e, 


Mr. Jha White of Portſmouth. 

1 4 Wilbraham of Lixcoln's-Ian, 

Edward Williams, Eſq; 

Mr. Williams of Plymonth. 

Mr. Edward Williams of Winchefter- 

Street, London. 

Robert Williams of Wrexham, Eſq; 
ohn Williams of Liacaln -Iun, 
fr. William Williams of Exeter. 

Rich. Wilſon of the A ddle-Temple, Eſq; 

Humph. Wirley of the Iazer-Temple, Eſq, 

Mr. — W oodmancee of Port/- 

mouth. 

— Simon Worth of 7:verton in Devon. 

homas Wright of Lang fon in Derby- 

Edw. Wrightof the Inzer-Temple, Eſq; 

Sir Watkin Williams Wynn of Maffay 

in Denbig hibire, Bart. for 4 Books. 
Y 


| Mr. Giles Yarde of Creditan in the Coun- 


ty of Devon. 
ohn ate of the Inner- Temple, Eiq; 


Simon York of Ertbigg in Denlighibire, 
N 2 
Ellis Young, Eq; 


A LIST of fuh SUBSCRIBERS 
from the Kingdom of Ire/and as are come 
to Hand. 


Ireland. 
Right Honourable Thomas Marley, Eſq; Lord Chief Fuſfice of the Court of 
The — Hem Singl E/q; Lord Chief Fuftice of the Court of 
Com RY ** 
The 2 John Bowes, E/q; Lord Chief Baron of the Court of Ex- 
The H-ncarale George Gore, Ef one of the Faſtices of the Common-Pleas is 
The Home Michael Ward, Eq; one of the Fuftices of the King's-Bench 
in Irelan 
Heavuralle Robert ; (lat the the Common- 
-, 


The Hencnrable Henry _ TY; (late) one of the Fuſtices of the King's-Bench 


1 Right Hononrable Robert Lord Newport, Lord High Chancellor of 
he 


in Ireland, lat now dec 

The Honourable Richard Mounteney, Eſq; one of the Barons of the Court of 
Exchequer i» Ireland. 

The Honourable Arthur Dawſon, Eſq; one of the Barons of the ſaid Court. 

er Yorke, E/q; one of the Fuſtices of the Common-Pleas 
in Ire 

The Honourable Arthur Blenerhaffer, Eſq; one of the Fu of the King's- 

of the Fuſbices 


Anthony Malone, E/q; His Mie s Prime Serjeant at Law in Ireland. 
St. George Caurheld, 5; — —_ in ireland. 

Warden F 75 Selicitor-General in Ireland. 

Robert Marth 75 Second Serjeant at Law in Ireland. 

5 Tiſdall, 2 Third Serjeant at Law ia Ireland. 


mn Stannard, E/½; Recorder of the Ci Dublin. 
Philip Walſhe, ble. 2 644% , el 


ames Blackw: 
HR Blake, 5,” 4 


Simon Erca iſtreet, Eſq; 
8 Clinton. 
ohn Firz-Gibbons, 

Jeb Forbes, E/q; ha 
Anthony Forſter, Eq; — da 4 
Robert French, E/ William —_ 75 
Ambroſe Harding, 7. | Thomas Teni 25 
William Harward, E/q; 
Richard Malone, E/q; 
Anthony Marley, E/9; 
Nicholas Nath, Ee: 


STOCK SS. 


(A) Caſes relating to Stocks in Companies. 


x. Dminifratur durante Minore tate ſells the Infant's Stock in th® 
Eaſt- India Company to B. and C. two Members of the faid 
Company, who had Notice that it was not the Adminiſtrator's Eitate, 
as appears by the Entries in the Company's Books ; Decreed, that it was 
fraudulent, and an Account to be taken. Fin. R. 298. Paſch. 29 Car. 2. 
Munn & Brown v. Eatt-India Company, Dunkin & al'. 
2. A. having got Letters of Adminifiration upon a falſe 
admitted to certain Stock of rhe Inteftare's in rhe Eaft-India $ 
but an Appeal the Adminittration was repealed and avoided ab Ini- 
the: Obs, wie hes 2nd to the Fraud in getting the Adminiſtration grant- 
ed to A. pyrchaſed a Transſer of the Stock from A. and an Was 
made thereof in the Company's Books. On a Bill by the right- 
tul Executor, the Court decreed the faid Stock to be transferr'd to 
the Plaintiff, and the Adminiftrator of the Purchaſor to account tor Divi- 
dends received by him, fo far as he has Aſſets, Niſi Cauſa &c. Fin. Rep. 
430. Mich. 31 Car. 2. Johnſon v. the Eaſt-India Company and Cheſter. 


ion, was 


3. A Man ſald another fo many Shares in Eaſt-India Stock, if the ather ©, 268 
of his Bargain, and demanded it Ore tenus, or by Nate in Writing & C 


left at the Kaſt-Iad:a Houſe before ſuch a Day, and pleads that licer he de- 
manded it Ore tenus, and by Note in Writing at the Eatt-India Houſe, 
the Defendant had nor transterr'd it &c. Upon which the Defendant de- 
murr'd, and obj that licert the Note in Writing to be lefr ar 
the Eatt-India Houſe, yet the Demand Ore tenus could not be left there ; 
and theretore the Demand Ore tenus is not reſtrained to the Eaft-India 
Houſe, but eght to be perſonal, and the Words (left at the Eaſt-India 
Houle) thall be applied to that which might be lett there, which is the 
Demand by Note in Writing: But after being twice moved, it was ad- 
jadged tor the Plaintiff, the conſfant Praffice being an Expoſition of 
theſe Words. Skin. 39 1. Mich. 5 W. & M. R R. Hall and 


By 8& 9 W. 3. cap. 30. Every Policy, Cuntracf Ec. made, or to be A. in Con 


made, and which by the Tenor thereof is to be performed after z May 1697, 


upon which any Premium already is, or hereafter ſhall be given or paid for Li- nim pa 


berty to put upon, deliver, receive, accept, or refuſe any Share or Intereſt in af, 
any Joint Stock, Tallies c. or Bank Bt 
tracts &c. as are to be perform d within 3 Days from the Time of the Mak- 
ing, ſball be utterly null and void to all Intents. 


Hs whatſoever, other than ſuch Con- the 29th Oc- 
tober 1696, ts 


7 L 


to B. for the 


Sum of 365 L at any Time eben veque 
was, Whether this Contract made 204. 1696, by which B had Time to requeſt the 
the Bank Stock till 10 May 1697, was within the Statute, and made void thereby. 


before the 10th Day of Hay then next enſuing. The Queſtion 


The Coure te- 


livered no Opinion, but Northey argued that it was not; for this is not a Contract, which by the Te- 
nor of it is to be performed after the 1oth Day of May 1697; For altho* the Plaintiff had Liberty to 
perform the Requeſt of the Aſſignment of the Bank-Stock to him until the 1oth Day of May 
which was 9 Days after the Act took Place, yet ſuch Requeſt might be made before the 1ſt of May, 
and fo the Contract, by the Tenor of it, was not to be performed after the 1ſt Day of May ; fora 
Contract to be performed after the 1 Day of May, is intendable of ſuch a Contract which of Neceſ- 
firy ought ro be performed after that Day, and cannot be performed before; but a Contract perfo 

as well before as after that Day, at the Election of the Party, is not within the Act of Parliament, 
but is Caſus omĩſſus; and he compared it to a Caſe upon the Statute of 29 Car. 2 cap. 3 of Frauds and 


Perjuries, by which it is enacted, That no Action ſhall be brought &c. whereby to — 
ſon &c. upon any Agreement which is not c 


- 


1890 


W 


2 Stacks. 


5 the Agreement be in Writing; and an Action was brought, an Agreement the Defendant 
— ſo much upon his Marriage, but without any Writing — — oo of * 1 — and 
the did not marry within the Year : Upon the Trial at Guildhall before Holt Ch. J. he was 
in Doubt whether that Agreement was within the Statute, and whether it ought not to have been 
Writirg? And ordered that the Opinion of the Judges of the Court ſhould be taken. And by the 
major Part of the Judges in B R. it was reſolved, That this was Caſus omiſſus; for that the Defen- 
dant might have warried within the Year; and fo it was not an Agreement which was not to be per- 
formed within a Year, and by Conſequence was not ſuch an Agreement as was intended by the Act of 
Parliament: And he {id he did not ſee any Diverſity between the Cafes. Comyns's Rep. 49, 50. pl. 

2 Hil9gW.z. in B R. Anon. Ld. _—_ Rep. 316, 317. Smith v. Weſtall, S. C. And 

olt Ch. J. was of Opinion, Thar if the Requeſt bern before the i ſt of 1 the Contract per- 
form'd, it had been good; but if xo Requeſt cha made before the 4 Contract being per- 
formable afterwards, was within the Intent of the Act. And in Fact no Reqneſt appeared to have 
been made before the 1ſt of May. And therefore Judgment was for the Defendant, who had pleaded 
the Act of Parliament. 2 

In Aſſumpſit, upon a ſpecĩal Promiſe to transfer Stock in i the Plaintiff declared upon an 
Agreement ix I riting, by which the Defendant agreed in 1692, in Conſideration of to transfer 
fo much Steck to the Plainriff, or Order, pon Requeſt ; and he ſhew'd a Requeit &c. and 
averr'd that the Defendant had not transferr's The Defendant pleaded the Act of 3 & g of this King, 
cap. 32. againſt Stockjobbing ; the Plaintiff demurr'd. And it was urg d, that this Contract was within 
the iaid Act, becauſe, it may be, rhe Transfer was not to be made before the Day of 
But per Holt, The faid Act ſhall be taken ſtrictly, becauſe it deftroys Barg1ins; and therefore if the 
Requeſt was before the faid Day, it is well enough. Judgment niſi &c. for the Plaintiff Ld Raym. 
Rep. 673,674. Eafter 13 W. 3. Mitchell v. Broughton. 


5. In Covenant by A. againſt B. upon Articles of Agreement A. de- 
clares, that it ä and agreed between him and B. that in 
Conſideration of 20 Guineas by B. to him then paid, A. ſbaulii transfer 
to B bejore, or pon the 19th of Nevember 1695, 10co J. Bank Stock; and 
that B. coveaaated with A. to accept it upon Notice of 3 Days, and to pay 
zo A. for it 9401. and then A. vers, that no Bank Stock is troasferralle by 
Law but in the Office of the _ England in the Preſence of both the Par- 
ties; and that be gave 3 Days Notice to B. that he would transfer to him 
the Bank Stock in the Office of the Bank, the 19th of November; and 
that he attended there the whole Day to have transt=rr'd it, but that B. did 
not come to accept it, for which A. brings this Action tor the 940 l. &c. 
B. after Oyer of the Articles, that A. nor none of his Aſſigns, bad 


auy Intereſt in any Bank Stock upon the 18th of Novemler &c. A. demurs. 
And was of Opinion, that the Plea was il], becauſe tho? 
A. had not any Bank Stock upon the 18rn of November, yet if he had 
it the 1 he might have pertorm'd the Contract within the Time; for 
the Covenant was not, that he ſhould transfer any particular 1000 l. of 
Bank Stock, which he had at the Time of the Covenant, but any 10001. 


Bur 
the 
5 ranster 

Money was 
ter, no Money. 


Go. Li 
ited Co. Litt. 304. Dyer 371. 2 Mod. 266. 
D 4 * 3 


Marter in the have 


Office of the Bank ; 
Hall be but as the King ſball ap- 
be at the Office of the Bank, and not 
— ought to have been pleaded, or otherwiſe the 
otice of it; and therefore, notwithſtanding any 
here to the contrary, the Transſer might have been 
r and then a Tender ought to have been made to the 
; ym. Rep. 441. Shales v. Seignoret. 
7. It is to be admitted, That when Money was to be paid upon the trans- 
erring of the Stock, or doing any ther Thing, if he chat is ſe the 
ranster, 


Stocks. 


Teer i do iuch other Thing, makes Tender, and the ocher 8 Ta 
fuſes, then he is as much intirled ro the Money as if the Transfer or ocher R 


ſtall be paid upon the Transfer yer it the Party does all chat lies in hi 
he is thereupon as much inticled 


fore zotn September next. The Stock was much rifen in Value ſince the 
Agreement, yet Detendant was decreed to transter 300 I. Stock in Spe- 
cie in a Fortnight, and to account tor all Dividends made ſince the Time 
when he ought to have transferr'd, and to pay Coſts at Law and here, 
or diſmiſs the Bill with Colts. 2 Vern. 394. pl. 365. Mich. 1720. 
Gardner v. Pullen. 
9. An Agreement by Note ander Hand, in Conſideration of 2 Guineas 

| down, to transter South-Sea Stock ar a fix'd Price, at the End of 3 

Veeks, was decreed at the Rolls to be executed in Specie; but on Appeal 
Lord Parker rever/ed this Decree, and ſaid that a Court of Equity org ht 
wet to execttte any of theſe Contratts, but to leave them to the Law, where 
the Party is to recover Damages, and with the Money may buy a like 
Quantity ot another Perſon, and which will be all one. Wms's Rep. 
570. Mich. 1719. Cud v. Rutter. 

10. 7 Geo. 1. M. 2. & 6. Such Perſons ( Brokers excepted) as fence the 25th Truſtee of 
of March 1720, have berrewed Money of the Company upon Stock, who ſhall 10591. K. 
pay to the Cath. er ¶ the Company 10 per Cent. pon the Suns ſo borrowed, by _ 3 
the 25th of Juue 1722, all te diſe barged frem all further Demands of the / * the _— | 
, and the Stuck jo pledged fall be abſclutely veſted in the Company. pay, at the 

The like Clauſe for oaey borrowed on Subſcription Receipts. Deſive of Cefty 


received the 
Ld. CESS decreed it accordingiy, with Intereſt and Coſts. 2 Wms Rep. 453. Paſch. 1728. Balſh 

V. b 
— f the Ceſty que Truſt had not only forbid the Payment, but had alſo offered 7 indemniſy 
he was li to pay the 


the Trufee, it had been material; but rhe Truftee had good Reaſon to 
whole borrowed. Per Ld. C. King. Ibid. 455. S. C. 


11. By y Geo. 1. Stat. 2. Par. 8. Every Cuntract for the Sale or Pur- The Condi- 
chaſe of Subſcriptions or Stock of the South Sea Company Ec. which ſhall nos gon of ® 
be compounded by the Parties thereto, or intereſted therein, on or before the Whercas 
29th of September 1721, or an Avſftrat# or Memorial thereof, ſigned by the P. A as Exe- 
Party iatereſted therein, and who fhall be minded to take Advantage of the cutor of 
ſame, ſhall be entered and regiſtered in Books, tubic h are thereby required to F. Sd 4 
be provided for that Purpoſe by the ref! E Compames, to whoſe Capital ſuch 4000 l. Lot- 
Stock Sc. do, or ſhall relate, before the 2. of November 1721. And in De- tery Annui- 
Fault of ſuch Entry and Regiſter, every juch Contract, as to ſo much as ſball ties 6thJuly, 
remain unper farm d and not compounded, on or before the agth of September E chem gor 
1721, Hall be void - Aud ſuch Entries ſhall expreſs the Name of the Par- 4600 l. to be 
ties, or Perſons for whoſe Uſe or Benejit ſuch Contracts were made Sc. Mer a and 
i be- 
fore 6th Auguſt next; and whereas ſoon after, the ſaid P. B. at the Requeſt of the Plaintiff and De- 
fendant, tranfcribed them in his own Name into the South Sea; Now if the Defendant, in Conſidera- 
tion of a valuable Conſideration, ſhall transfer to the Plaintiff a Moiery of the faid Stock allowed 
the S. S. Company for the ſame, then &c. And then pleaded, That the Contract between the Plaintiff 
and Defendant was for Sale of S S. Stock, which «was neither perform d nor comporrnded before the 29th Se- 
tember 1724, and that neither the Bond, with the Condition and Contract therein contained, or 
Abſtract or Memorial thereof, was regifter'd before 1 November 1721 Kc. The Plaintiff repli 
That he, by Decd dated 27 October 1720, affign'd the Bond, and all Benefits of the Stock &c. in the 
Condition mentioned, to William K ing for his own proper Uſe, who regiſter'd it &c and Iſſue was 
rome upon the Regiſtering. And on the Trial at Guild-hall, November 2-. 1-22. before Ld. Ch. _ 

ratt, it appeared upon the Regiſter of the Aſſignment produced, that the Lſignment <yas regiſtered, and 
nct the Bond; and the Ch |}. faid, That the Bond and Condition which contained the Contract, ought 
to have been regiſtered: Then a Regiſter of the Bond and Condition was produced, but it did not ap- 
pear to whoſe Vie the Contract was made; and ir is not enough, that it is ſaid in the Aſſignment, tl. at 
it 


Stocks. 


Aſſigr ment was alſo regiſter d; for that is only a Recital in 
» it muſt appear by the er itſelf to whoſe Uſe the Contratt 
. adbe but on the Plainritt's iry permitted a 
; the Plaintiff commenced a new Action in C. B. upon 
's Rep. 365, 366. pl. 182. Mich. 9 Geo. H. R. Rogers v. 


Covenant upon an Indenture, dated the 1 
the one Parr, and the Defendant of the other, w 
be paid to him, as therein after mentioned by the Defendant, 


_ 
Executors, Adminiſtrators, ard Aſſigns, all ſuch Stoch, Bonds, Notes, Bills, 
— fl ould atlow, deliver, and oy the 
Steck in the Lottery Annuities at 5 per Cent. then 
of the ſaid Plaintiff, with all Dividends, Profits &c. 
miles, for himſelf &c. corenanted wich the Plaintiff, that 
cept all the ſaid Stock, Bonds &c. which ſhould be gi 
10 4. 


bat 


Uſe and Benefit,” which was 
— —-— Ther 


iy 


dens 

nion was the Court; and Raymond J. faid, that this of the 

Wards ought not to be «dg gy = was well in- 
| Contract was made Judgment was given . Raym. R 

Wilkin'on v. Sir Peter Meyer — —8 C Thar by 

Juſtice, this was held to be a good in the 8 S. 

a , 


whole Agreement was 


= 


Fey! 


12. In Aſump/fit for 53o J. for 10 Shares in the Stock of the 
Copper-mines, the Detendant pleaded Non affumplic. Upon the Frial 


72.5 
1112 


this was tried, doubring, 

in Court of C. B. and atterwards at Serjeant - 

rern . Mich. 
S's I 

1. Pickering v. Appleby. = _ , 


uf 


Caſe, 
Inn 


{ 


N 
＋ 


H 


it, the Plaintiff might tell ir, 
or ; Bond was given tor Performance. Per 3Juft. againſt 


Reſidue of the Money was not due till he made a legal Tender of the Stock, and Defendant made De- 
= Soy —— an the Breach was not ſufficiently laid. Ibid. 381. Trin. 11 Geo. 1-26. 
ivel v. Stapleton. 


15. er of S. S. Company received Money for a Subſcription, but did 
not A 2 Names in the Book; K recovered 


the againſt the Company. MS. Tab. Tit. Stocks, pl. 1. cites 
v. Curſon. 


March 6. 1722. S. S. Company v. 
16. 


Chancery will compel, or ſupply the Want of a — of Stock. 


Matter, and that Pro & in confideratione Premiſſorum, the Detendant co- was com- 
venanted to pay the Money, and that he was ready at the Time and 1 
Place agreed &c. and that Defendant, or any for him, was not there to © 
receive. On a Demurrer it was adjudged, That were mutual C- . Killing- 
venants, the Transter being to be made on a certain Day and Place; and worth. 
tho in ſome Caſes the Word (Pro) makes a Condition fo char , A by In- 
the Plaintitf mutt aver Performance, yer it is not fo here; for Pro here cn 
makes the Covenants mutual, viz. The Plaintiff is to transfer (Pro) the wansfer S. S. 
Money, and the Detendanr is to pay Pro the Transfer, and this reduces it before 


to mutual Covenants, for which each has * Remedy tor Non- 1 25% 
performance. 8 Mod. 105. Mich. 9 Geo. 1723. Blackwell v. Naſh. 2 
: — 


and. Defendant covenants to accept and pay Intra Tempus f gg, Per Cur. It is a mutual Canes. and 
Plaintiff need not to lay any Requeſt, or plead himielf ready &c. For the Time is not indefinite, as ſug- 
geſted, becauſe Defendant was to accept and 1852 Tempus prædict. which muſt be within 4 Days ; 
and therefore no Occaſion to aver a Requeſt : It is the ſame Caſe with that of Blackwell v. Nifh, 
c $ Mod. 173. Trin 9 Geo. 1724. Wi- 
kinſon v. Meyer. 


18. Purchaſe of Refuſal of Stock in the Year 1720, good. MS. Tab. 
Tir. pl. 2. cires Feb. 10. 1723. 

19. A. by Deed poll covenants to pay 150001. for ſo much Stock in 
S. S. Company, which Plaintiff covenanted to transfer on Sept. 21, and ar 
ſuch a Place, when and where Detendant covenanted to receive the Stock. 
Per Cur. There mutt be a Tender to transfer, tho an actual Transfer is 
not neceſſary, unleſs Detendant had been ready at the Time and Place 
to receive it; and if fo, then the Tender muſt be the laſt Hour of the 
Day on which, and that Time muſt be laid in the Declaration. 8 Mod. 
218. Hill. 10 Geo. 1724. Mordant v. Small. 

C 20. Articles 


cuted. , 

or Dealings with thoſe es. 

wards. 'The Vendor in an Action at Law recovered; but on the Ven- 
E18 in Chancery 
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greement, and to ſhare the Difference. 2 

724. Stent v. Baylis. 

Stock ſells Part; he was liable to Account. 

3. cites May 10. 1727. Harriſon v. Franks. 

deguen Mich. 13 Geo. 1. an Account was directed for 
Day of Redemption was paſt. 


15 
: 


- 


to 7 Geo. 1. but only the Pro- 
wot the Note, which the Plaintiff gave for trans- 
ferring; ſo that the full Contract was not regiſter d. And as to what 
ight ſay, That it was not in their Power to regiſter 
was in their own Hands, they anſwered, That they 
ha iſter'd a tal, or Abſtract of the whole; and 
to regiſter the Contract itſelf, or a Memo- 
Now that the whole Contract was not re- 
Note only, they faid was plain; for the 
acc 


cor 4 
22 


ion brought e, you 
Stock, which it — in chis Caſe 
detween which contain 


2 Note to A. the Plain- 
caſe he transfer to him 1000 J. 
ſputting up the Books for the then next 

y Jens 4 Notice in Writino to H. that 
| he 


neither H. nor or him, 
Which the Plaineit as Executor to A. brings this Action. 
tiff gave in Evidence, that the uſual and only Time for mati 
ee 
ferring any Stock can theſe I Beſe partic 
— oft befere the Batting ap the Books for the " their Divi- 
dende. That A. had a Perſon ready to make this Tender all the Time between 
thoſe Hours ; that 3 Calls accordingly "were made, but that no Body came for 
H. to accept it. The Court faid, That __ 
one ſingle Point of Law, whether upon the Face of the it's own 
Evidence, it does not that the Tender was not good, inaſmuch as 
his Witneſſes admit, that the Time tor transferring Stock in theſe Days 
continues after  — cc — — 
late in the Evening? U is Queſtion were | Opinion, 
Thar the San Tas not ann; tor they faid, in all theſe Cafes the 
Tender of the Act muſt be made at the laſt Point in which the A& ĩt- 
ſelf can be done. And this they faid was held in the Cafe of 
and Killingworth; to that this differs from the Tender of Rent: And 
theretore as the Law has appointed the Time for this Tender, no Uſage 
to the contrary for a few Years can alter it; for this fame Reaſon too is 
ir, that Notice was wholly unnecetiary : Whereupon the Plaintiff was 
nonſuired. Barnard. Rep. in B. R. 93, 96. Mich. 2 Geo. 2. The Duke 
of Rutland v. Hodgſon. F 

24. A. in Contideration that B. would transfer to him fo much Stock Ibid. 172 
in the Jork- Buildings Company, promiled 10 pay him after the Rate of * 
111. 7s. per Cent. h transferring the ſame immediately after the open- fre Excey- 
ing the Books. In Aflumplit by B he fer forth that the 29 Feb. was the tian being 
firit Day tor transferring atter the Opening; That Y ork-Buildings argued 
Houſe was the uſual Place of transferring ; and that from 30 Clock to n. the 
4 was the uſual Time; and avers that he was there all the Time uled it for 
between 3 and 5 ready to transfer, but that none was there tor A. to re- the fame 
ceive it; and that A. has not paid the Money. Upon Demurrer Excep- Reaſons 
tion was taken, that the Tender ought to have been laid in that Part of the Fran base 
Houſe particularly where the Books for Transfers are kept ing 4 

8 to be 


Count, 
* judgment 
more. The Chief J. obſerved, that if Detendanr pleaded the was gi 
neral Iſſue, the Plaintiff mutt have proved his Tender in chat very parti- for the 
cular Part ot the Houſe where the Books are kept. Adjornatur. Bar- Phintif. 
nard. Rep. in B. R. 156. Trin. 5 Geo. 2. Jacobs v. Croiley. 
25. E. H. purchaſed 1000 l. &. S. Stock, and accepted the ſame in the 
S. S. Books foon alter his buying it. Afterwards anctber of the ſame 
Name, but known by another Deſcription, gat, by ſome Means or other, 
the 1000 . Stock belonging to the firſt E. H. placed to bis Account in the 
S. . Books, and ſome V ears afterwards transferr'd the ſame to R. his Bro- 
ker, in order to ſell the ſame for bim, which R. accordingly did. Both the 
E. H.'sdied. On a Bill brought by the Repreſentative of the firſt E. H. 
the Court was ot Opinion, That the Repreſentative might elect᷑ either to 
have this ſpecifick Quantity of Stock boug bt tor her, or a SatisfaFion for ir 
as It was at the Time it was fold out, at which Time a Convertion was 
mow of it _ he Re ſeemed to hg yr = — Co 72 might be 
„ is caſe t epreſentative of t E. H. has not tent Aſſets, 
becauſe they muit be — Archers tor the firſt E. H. 2 the 
Time he purchaſed this Stock; and as the fame was transferr'd . 
is 


—» 


Stopping Lights. 
his Privity, they muſt be conſidered as continuing his Truſtees ; but 
that it would be ſoon enough to determine this Point when an Account 
is of the Aſſets. Barnard. Chan. Rep. 324. Hill. 1740. Harriſon 
8 

If Stock belonging to a Teſtator is given by his Will, ſubje& to a 
Conti Xr. re- 


For more of Stock in General, See Deviſe, Fraud, (U) pl. 1. Mhit- 


ppm, 17 v. Graham, South 


Stopping Lights. 


.(A) By one who has Land adjoining. 


1. ASE was brought for ing Lights; the Defendant plcaded 
in Bar a Cuſtom within the where &c. Time out of Mind tor 
——_— —_—; i 
ighbour, 7 6b ing an ing on his own 
Mem har 6 Lariat Eaſement or Prof, by Pre- 
I nd, another Cuſtom, which is alſo Time our 
take it away ; for the one Cuſtom 1s as ancient as the 
And it may be that betore Time of Memory, the Owner of the 
had granted to the Owner of the Houſe to have the faid Windows, 
Stoppin 2 rn 
inning; cited in Aldred's Caſe, 9 $8. as Trin. 29 Eliz. 
L. She Ce H Bland v. Moſely. 1 20 
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. pl. A l 
If A. ſells the vacant Ground, and keeps g the Benefit 
Court doubted that Vendee might build ſo as to ſtop A. 3 Lights, becauſe he parted wi 
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A 


— — 


_ reins the Benefits of Liebes; for this differs from Palmer and Fleccher's Cale. Per Cur. 6 
reg + x" 4 BR. in Cafe of Tenant v. Golding. _—S. P. by Keeling accordingly, in 
the Cale of Fletcher v. Palmer, ut ſupra; but Twiſden contra.————s. P. accordingly Le. 16S. in 
Caſe of Bowry v. Pope. 


4. A Stranger having Land adjoining to a Honſe newly ereffed, may Sid. 167. pl. 
obitruct the Lights. Agreed by all; tor the building a Houſe upon his 3 by 
Lands, cannot hinder his Neighbour from doing what he will with his T\jqcr and 
own Lands. Lev. 122. Mich. 15 Car. B. R. Palmer v. Fletcher. — 

4 
Man builds 2 Houſe his own Ground, he that has the contiquons Ground may build upon it alſo, 
tao” he docs thereby the Lights of the other Hou e; for Cujus eſt Solum qjus eſt uſque ad Cœlum; 
and this holds, unle$$ there be a Cuſtom to the contrary, as in London. Per Ch. J. Vent. 239. 
Hill. 24 K 25 Car. 2. B. K. in Cale of Cox v. Matthews. 


5. But if the Hon be ancient, ſo that he has gained Right in the Sid 1 
Lights —— ic is otherwiſe. Lev. 122. Palmer v. Fletcher. 28 C and 


8. P. by 
Tu iſden and Windham ]. Ibid. 227. pl. 22. S. C. but not 8. 


(B) After Unity of Poſſe Jon. 


x. JO Fuſes came into one Hand, and Windows &Cc.. are altered, Mo. 866. pl. 
and then the Houſes are divided; rhe Lights cannot be refforcd * . 
by Law, but mult be taken as they were at the Time of the laſt Diviſion g 


and Conveyance. Hob. 13 l. pl. 193. Hill. 13 Jac. C B. in the Caſe of Rallngver 
Robins v. Barnes. ab te the 


2. It I have an ancient Houſe and Lights, and I purchaſe the next Nulance. 
Honſe or Ground, where no Nufance is done to my former Houſe, my 
Privilege againſt what I have purchaſed ceaſeth; tor I may uſe my own 
as Iwill. Now it I leaſe my former Houſe, I may build upon the lat- 
ter; Or if I leaſe my latter, he may build againſt me, as it may feem. 

Hob. 131. Robins v. Barns. 


(C) Stopping Lights in Landon. 


1. D che Cuſtom of London a Man may build upon his ol, Founda- Yely. 215 

D oa; and if there be no Agreement to the contrary, may ſtop up 216. Hill. 9 
his Neighbour's Windows: By this Cuſtom, it he make New Wi ac. B R. 
higher, the other may build up his Houſe higher, to deſtroy thoſe New 1— 
Windows. Godb. 183. pl. 262. Mich. 9 Jac. B. R. Hughes v. Keene. Buſt. 17 f 


Hughes v. Keymiſh, S. C. according] Bur in this Caſe Judgment given inſt the Dole” 
. &eymilh, - AC in this Cate Was in fen- 
dant, becauſe he did not ſet forth by Way of Pleading, that be erected this bis new Building upon the old 
Fuundation, as he ought to have done; and for this Omiſiion the Plea is not good, and fo the Defen- 
dant has failed in his Juſtification. Bulſt. 116. S. C. Yelv. 216. S. C. favs, that Judgment was 
given againſt the Defendant, becauſe he did rot anſwer the Offence laid to his Charge, <which was the 
Luilding upon the vcid Piece of Lend, and thereby itopping the Plaintiff's Lights, whereas Defendant 
juſtified only by building uron the old Foundation, and thereby ſtopping the Plaintiff's Lights, which 
is not the Matter he was charg'd with, but quite ditferent ; and ſo the Point of the Action not anſwer'd 
Quod Nota. Per tot. Cur. Yelverton was Counſel with rhe Defendant. 


2. A. and E. were Owners of 2 contiguons Houſes ; B. had Lights in 
his Houſe towards A.'s Yard, and A. made up Blinds. The Court of 
Aldermen. upon 19 Car. 2. cap. 3. ordered they thould be abared ; bur 

D a Pro- 


10 Stopping Lights. 


in B. R. for whatever they may do in their 
Permittat, where they have Power to determine 

ions, plain that the Court of Aldermen have no Power in 
this fi Way, unleſs by 19 Car. 2. cap. 3. and that gave them ly 
a — Bake during the Re- building ot the City. While the City 
was re- building they had Power to aſſign Lights, but by being once aſ- 
Ie d, the Party gain d a legal Title to them, and may maintain an Action 
ar Common Law tor the Obſtruction, and the Court of Aldermen have 
no farther Power. 2 Salk. 4z5. Mich. ) W. 3. B. R. Arnot v. Brown. 


D) Alion at Law, or Suits in Equity. 


1. WAS ſeiſed of a Honſe and a narrow Slip of Land, and B. was 
. — * an Orchard adjoining, and there erect eu a Word-pile, 
which darken'd the Plaintiff*s Lights ot his Hall and Chambers; where- 
upon A. brought Action on the Caſe ; and it was reſolved that the Action 
hes, and fays that the ancient Form ot the Action was ſignificant, viz. 
Quod Meſuagium horrida Tenebritate obicuratum ſuit; and cites 7 E 3. 
30. b. 22 H. 6. (a) Per Markham. 11 H. 4 47. 9 Rep. 57. b. 
58. Mich. 8 Jac. C. B. Aldred's Cafe. 
Roll Rep 2. In Caſe the Plaintiff declared, that he was ſeiſed of 2 Houle and 
221 . Chamber in N. and that A. was poſleſs d ot a Shed adjoining to the 1aid 
— 88 Houſe, and 1 Sept. 40 Eliz. and Time whereot &c. there was 2 1 l 
did not al. in the taid Houſe lvoking towards the faid Shed, by which Windcsz, and by 
no other Means, the Light came into the Chamber of the Fionje, and the 
faid A. 30 Sept. 40 Eliz. erected a Building tpen the Shed ſo near to the 
„that it ſtopp'd all the Light of the taid Window, fo as he loſt all 
is Light, and that the Detendant poſſeis d of the faid new Building, 
Coke had continued and not removed the faid new Erection. A. leas'd this 
thought the Shed to B. _w__ dwelt Sei} the Oe n Action being 
againſt B. it was agreed Court, this Action lav 
1 ainf him who ereted ir ; Bur it was bel, That ir lay not againit 
who only is Leſſee for Tears, and Inhabitant there; and 
that if the Plaintiff had any Remedy, it thould be a Quod Permittat 
inſt the Tenant of the Freehold. And to that Opinion Coke Ch. |. 
to incline, but the other Juttices doubred therein. Bur afterwards 
it appearing that the Plaintiff had procured judgment to be entered 
without Motion to the Court, the Deſendant was pur to his Writ ot Er- 
ror. Cro. J. 373. pl. 3. Trin. 13 Jac. B. R. Ryppon v Bowles. 
to an Action of Waſte to the Leſſor ; fuit concefſum idee ; i 
Plaintiff might have an A ſſiſe of Nuſance — Leſſor in this Caſe. S. P 1 — 
the Action being brought againſt the Leſſor, ir was much debated whether it would lic againſt him, cr 


— 


without be- 
1 & 


Recov hed 
nes the Eopyment of it, and then demiled ic w the Foſs rending Co 
ir, ir to i ent; fo that he hus m 
with the Leſſee that ir ſhould continue, and he has a 40 — 
given for the Plaintiff. Ld. Raym Rep. 7 13. Hill. 13 W. 3. B. R. in Caſe of Roſewell v. Brior —— 


. If a Man has a vacant Piece of Ground, and builds thereupon, and 
Houſe has very good Lights, and he lers this Houſe to ancther, and 
after be builds upon a contiguous Piece of Ground, or lets the Ground conti- 
raucous 10 another, who builds there to the Nultance ot the Lights ot the 
firit Houſe, the Leſſee of the firtt Houſe ſhall have an Action upon his 
Caſe againſt ſuch Builder &c. For the firſt Houſe was granted to him 

| with 


— — 1 
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uh all che Eatements and Delights then belonging to it. Per Holt 
Ch. J. 6 Mod. 116. Hill. 2 Ann. B. R. in Caſe of oſewell v. Prior. 


4. Bill in Chancery charged, that Plaintiff 1 of a Meſſuage 
ro 
Plaintiff's 


and Ground adjoining inclofed with a Wall, the 

all down the Wall, and build upon the Ground fo near 

ouſe as to ſtop his Lighs; Detendanrt inſiſted that the Ground and Wall 
was his, and the railing the Building could not obitruct Plaintiffs 
Lights. And upon Atfidavirs ſupporting the Allegations of the Bill, an 
Injunttion was prayed to ſtay Detendanr's Building &c. Bur denied by 
King C. becauſe it would be a determining the Right upon Motion; bur 
ordered that Deſendant receive a Declaration in Tre paſs or Fjettment, as 
ſoon as Plaintiff thinks proper that the Matter may receive Trial. Gibb. 
106. pl. 6. Mich. 3 Geo. 2. Bateman v. Johr ſon. 


— 


— 


(E) Pleadings. See (A) pl. t. 


I. HERE one prefcribes to have Lights to his Houſe, and the other S P. Per 
preſcribes to flip them up; this is not good. Per Coke Ch. ]. _ Fre:m. 

Godb. 183. pl. 262. Mica. 9 Jac. & in Caſe ot Hughes v. Keenes. pl. 27. Mich. 

Cafe of Hickman v. Thorny — 


2. In Treſpaſs of Tikiag, Brenkiag, ani Carrying away 12 Boards of the S C. cited 
Plaintiff's. The Defeadait as tv the Taking and Carrying away pleaded * Noll K. 
Not guilty, and as to the Breaking he ju/b:fied, becanſe the Plaintiff bad 73% <= 
fixed them to his Houſe, and that they hindered his Light, and he broke Blafeld. 
chem, as lawfully he might. The Plaintiit replied, That be did a_ 
them to the Houſe of the Detendant ; and upon this they were at Iſſue, 
and tound that they were fixed, bur not by the Plainciit, viz. that the 
Plainriif did not fix them to the Houſe of the Defendant. It was mov'd 
in Arreſt of judgment, becauſe it is not material who fix d them; tor the 
fixing to the Houle is the chief Point. Bur the Court faid that he ought 
to have avoided it in Pleading ; but when upon this ſpecial col lateral 
Iſſue, it is found tor the Plaintiſt, he ought to have ] the? ir 
was not a good Iiſue. 2 Roll. R. 241. Mich. 20 Jac. R R. Gwin v. 


rc. 
3. Cafe &c. in which the Plaintiſf declared that he was poſſeſſed of Cro C. 


xn Houſe &c. which had 3 Windows on the North Side, & adhuc 526. 5 i 
he 

and Name of Sr 

monds v. dea 


was can 
not be faid to be Vacua. And of this Opinion was Barkeley, but the 

other Juſtices e contra; for this is Surplutage ; For it might be that he 

built upon the faid V acuam peciam Terrz, and yet it might be ftill 

Vacua, and that he built upon part only; And judgment for the Plain- 

tiff. Jo. 326. pl. 6 Mich. 9 Car. B. R. Nerrers v. Seaborne. 

4 In an Action tor a Nuſance in ttopping ot the Lights of his Houſe, In an ai- 
Exception was taken to the Declaration, tor that he did net ſay Anti- on for ttop- 
guum Aeſſuagium; and yet it was ruled to be good enough; tor perhaps piag his 
the Houte was new built; And the Truth ot this Cale was faid to be, _ 4 
That the Defenc.mt had built the Honſe and let it to the Plaintiff, and not declare 
would of an I ien: 
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Houſe; for if would now go to ſtop up the Lights. Vent. 237. Hill. 24, & 25 Car. 2. 


a Man ſhould im B. R. Cox v. Matthews. 

2 hen the Houſe to A ard grant certain Lands adjoining to B. B. can't 
on his own rhen grant u ar ert 

build to the ſtoppirg A's Lights ; Per Hale. Vent 239. in Caſe of Cox v. Matthew es. 


5. In an Action upon the Caſe for ſtopping of his Lights, the Plaintiſf 
declared, that he was poſſeſſed for divers Tears (and did net ſay how many) 
and that Time out of Miad the Light came in at the Windows ; This was 
allowed a good Form of alledging the the Preſcription. Vent. 249. 
Mich. 25 Car. 2. B. R. Anon. 

6. Treſpaſs on the Caſe for ſtopping up ancient Lights by the Erec- 
tion of a Wall; Preſcription in .2:wdam Meſnagio froe Tenemento antiq 10 
is good enough, tho' an Ejectment will ar lie De uno Meſnagio fro: Je- 
aemento, becauſe the Sheritt will not know what to deliver Potteiizon ol. 
Judgment for Plaintitf 2 Show. 96. PI. 94. Paſch. 32. Car. 2. B. R. 

10 Cf ſtopping Lights the Plaintiff declared only. Od poſſe/- 
* as  % 6 tor ſtopping Lights the nt1 only £79 poſſele 
d H fonatus fuit of ſuch — 15 which habuit & habere debmit ſuch 2nd fc 
15 Car. R. R. Lights. Exception was taken on Demurrer becauſe he did at ſay Tine 
ent of Mind, ner fo much as that it was an ancient Honſe and that the 
Lielts were ancient; but it was held well enough upon the Cate of * Sands 
V. *T retutis. Show. 7. Paſch. 1. W. & M. Villers v. Ball & al. 
Salk. 10. 8. Plea of a former Action tor ſtopping his Lights, and a Recovery ther- 
3- S. C. in is a Bar to any new Action for ſuch Erett ion; But not to another Ac- 
tion wherein he declares of the Continnance of the Nujanc:. Carth. 455. 
Trin. 10. W. 3. B. R. Johnſon v. Long. 
I a 9. In Caſe lor erecting a Shed upon the Defendant's Ground, ſo near 
S. C. accord- the Plantiſs Houſe that it ſtopped his Lights, the Plainritf declared, that he 
ingly, but ; 6 — , 
chat it would was poſſeſſed of a Horſe which bad Nindems, Per quas lumen infercbatur & 
have been ixferrs conſuevit ; After Verdict tor the Plaintiff, it was moved in Arreſt 
—_ upon of judgment, that the Houſe was nt ſaid to be an Ancient Meſſuage, and 
frebeDefen. the Detendanc appeared not to be a W rong-doer ; For one may erect a 
dant might Shed on his own Ground againſt another's Windows, if they are not An- 
not be a cient Lights. 3 Cro. 118. And all the Precedents of ſtopping Lights 
wrong Doer, have it, either Antiquum Meſſuagium or Antiqua Lumina. 1 Cro. 325. 
erecting up- = 170. 2 Cro. 373 Yelv. 215. ſed per Cur. The word (conſrevit) imports 
Ground c. Lage Time our of Mind, and we-mutt intend, aſter Verdict, that Ufage 
--Carth.454. Time out of Mind was proved ; And fo indeed it was in this Caſe, tor 
S. C. accord- otherwiſe the Jury could not have found tor the Plaintiff. The Court 
* ſeemed to think this Declaration would not have been good upon De- 
S. C Mich. murrer. 2 Salk. 459. pl. 4. Mich. 10 Will. 3. B. R. Roſe well v. Prior. 
13. W. 3. | 
mentions the Words of the Declaration to be babuit & habere debui i s 
_ merly the Way was to declare of Ancient Lights 8 — — * 


tered. —— Ld. Ray m. Rep 392. S. C. accordingly ; But Holt and Turton faid it would ha 
ill en Demurer ; But Rookby Contra F — 


For more of Stopping Li in General, See Actions, Nuſances 
* e Proper Titles. : 


I 
pl. 


(A) Stranger. 
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— 


= ” 


2 — 
— 


(A) Of what Things a Stranger may take Advantage. 


A E who is a Stranger to the Iſſue ſhall not have Advantage of the g., Trials pk 


Verditt or Trial tho he was Party to the Original. Br. Record 

pl. z. cnes 33 H. 6. | 
2. As in Debt againſt two of D. | Poon ie and both were out- 
lawed, and the one taken by Capias Utlagatum, pleaded that No ſuch 
Fill, and found for bim, and he went quit, and after the other was taken 
atum, and would have taken Advantage of «pg Ap won 
whi Artor- 


Capias Ut 
by = hon, and could not by the beſt Opinion, 
ney of the King contefſed the ion, and thereupon he was dif- 
mitſed. Br. Eitranger al fait. pl. 3. cites 33 H. 6. 51, 42. 

3. Remainder, Rent, Condition nor Re-entry can't be reſerved to a Stran- 

„but to the Donor, Feoffor, Leſſor, or their Heirs, and a Gift in 
Tal pen Crndicica ther if be alien in Bos, then the Land ſhall remain 


to a is a void Remainder, tho” he does alien in Fee; per Fro- 
wike, Vaviſour, and Kingſmil, J. For a Remainder cannot bo Inns 
ro commence in a Stranger by Nlatter Ex poſt tafto, but muſt be in the 
Party by the firſt Livery, and otherwiſe it is void ; quod nota. Br. 
Done &c. pl. 18. cites 21 H. J. 11. 

4 Of Chuſes in Action no Stranger ſhall take Advantage. Fin. Law. 
3vo. 106, 107. 
$- 1 in Fee to the Tenant of the Land and a 
„ they are not Jointenants but the one Moity is extintt &c. 
Arg. D. 140. b. pl. 41. Hill. 3 & 4 P. & M. in Caſe of Butts v. 


LA. North. 
thall take Advantage of a Limitation. 10 Rep. 40. b. by 


6. A 
the Reporter in Mary Portington's Caſe. 
7. Where by a Condition a thing is to be d by or to a Stranger 


by this Undertaking there ought to be a Pertormance ; Arg. cites > 
4 H. 7. 3, 4 27 H. 8. 1. Perk. Condition S. 756. 35 H. 8. D. 56. Bur if ©. . 


it be that I. S. a 8 r ſhall inteoff the Obligee, and the Obligee refi 
to take it, he than't Adv of it. Per Coke Ch. J. \ Fa 
Paſch. 13 Jac. in Caſe of Quick v. Ludborrow. 

8. If A. infeoffs D. bis ad Son apon Condition that if be pay 300 J. to D. 
then E his 34 Son ſpould bade Fee, This is a Condition the Right of per- 
forming which deſcends to the Heir of A. and he may take Advantage 
of it; tor the Limitation of the Fee over to E. is void by a parti 
Maxim of the Common Law which will not allow a Fee to be limited 
upon a Fee or by that other Maxim by which 4 Stranger cannot take Au- 
vantage of a Condition. Per Parker C. 10 Mod. 423. Mich. 5 Geo. 1. in 
Canc. in Cafe of Marks v. Marks. 


F of Stran in General, See Arbitrement, Conditions, 
"= Fines, (F. 4) and other proper Titles. 


E | Stig 


2. 3. cites 
H 5 1. 8 
— Br. Ver- 


RC 


Br. Condĩtĩon 
* 


Rolls R 


""* 
) 


2 


(A) What Things are. 
. QUE  Cmmuni Legi derogant, ftricte interpretari debent. See 
Maxims. 


h Matt Profit and Intereft largely; but of Plea- 


Every Preſcription is Stricti Juris. 4 Le. 224. pl. 360. Mich. 10. 
EI. C. K Anon. 4 Le. 13. pl. 31. 8. K.—4 Le. 167. pl. 273.8. R. 
4 Notice to avoid a Leaſe was to be given by the Leſſor, his Wife, or 
his Heirs. This extends not to give a Power to gut to avoid the Leaſe 
otice. Godb. 3. pl. 3. Paſch. 20 Eliz. C. R Anon. | 
Conditioas ſhall not be taken fo ſtrictly, that the Breach ſhall be 
ing to the preciſe Words; But it the Meaning be broken, it is a 
ot the Confirion, as where the Condition was Net to demiſe the 
and be deviſed it, this is a Breach. Cro. E. 331. pl. 8. Trin. 36 
1 Eliz. B. R. Berry v. Taunton. 


All Conditions ſhall be ſtrictly ; and no Words ſhall be ſupplied by Intendment, to make a 
iti deſtroy an Eſtate. See Cro. E 414. pl. 5. Mich. 37, & 38 Eliz. B. R. Hardy 


jon of a Condition in is a Diſpenfarion in all. See 
h. 8 umper v. Symms.—4q Rep. 120. 
P. in 8. 

Eftates ſhall be taken ſtricly. See Yelv. 1. Paſch. 
v. Long. 

aking of a Copyhold Eſtate, ſhall be taken . Cro.E 879. 


- 44 Eliz. B. K S C.——Where it is to bar the Heir at Law, As Borough iſh, it 
Aaiy. Cra C 417. Trin 11 Car. 12. B. R. Caſe of Reeve v. Malſter. — 


8. Reftitutions have * — A 1 * * 
Advowions, without expreſs Words, in ot Reſtitutions, 
not in caſe of a Grant. Arg. Lat. 255. in Caſe of Surry v. Cole, cites 
41 E. 3. 5 M. 3 Jac. C. B. Barker and Barret. 

9. Things that go in Abridgment of the Common Law, ſhall be taken 
ſtrictly, and ſhall have no Favour in Conſtruction. See Velv. 92. Trin. 
4 Jac. in Cafe of Armiger v. Browne. 

10. A Claim of Di/charge of Tithes is contrary to common Right, and 
therefore ſhall be ſtrict. Noy. 97. Hill. x5 Jac. C. B. in Caſe of Slade 


and Drake. 

11. Inbibitioas Sc. are Stricti 2 2 Bulf. 

12. Forfeitures are odious in Law, and ſhall be taken ſtrictly. Per 
Cur. See Hutt. 103. Paſch. 5 Car. Paſton v. Utber. 

13. Efoppels are to be taken ſtrictly; for they neither give nor take 
away any Ri No man is bound by them, but the Parties and their 
. Show. 27. Trin. x W. & M. ia Caſe of Incledon v. 

14. Remitters are favoured in Law. Arg. See Show. Trin. 6 W. 
& M. in Caſe of the King v. the Biſhop ot London Dr. Birch. 


15. 


Striking. 15 


156. A. deviſes to B. and C. his Wite's Children, (as he 
not owning chem to be Way 108. a- piece, and ; 
Children 


Nature, all Clauſes in the Charter conce 
Interpretation; and therefore the Word 
the for that 


jority, mentioned in 


„ ſhould be underfiood ot 1 
the whole Corporation. tot. Cur. 10 Mod. 76. Hill. 10 R 
the Queen v. Sutton. 


17. Powers are to be ſtrictly purſued, becauſe created by the Owner See Powers, 
of the Land; in which Caſe, Stat pro Ratione Voluntas, 10 Mod. 471. — — 
Arg. in the Caſe of Lady Coventry v. Lord Coventry, fays this was ere. 


ſtrongly infiſted upon by Holt, Ch. J. in his A in the Cafe of But Powers 

. Point in Law. 7 
are favoured 

in Law, and for that is 

Caſes; for ſince the 27 

and as they are uſeful, 

and Brown. 


18. All ſuch Laws as have been made to reſfrain the natural Dominion, 
have been very reſtrictively conttrued. G. Equ. R. 171. Paſch. 8 Geo. 
x. in Chancery, in Cafe ot the Counteſs of Coventry v. the Earl of Co- 
ventry. 


94 n 


(A) Striking &c. in privileg d Places. Church, or 


Church-Yard. 
1. 5 & 6 Edw. 6. LNacts, That, if any Perſon ſhall, by Words _—— 
cap. 4. S. 1. quarrel, chide, or brawl, in — Church or l — 


yard, it ſball le lawful for the Ordinary to ſuſpend him if be be a > of 5 Ed. 6. 
. for ſtriki 


ab Ingreſſu Eccleſiz ; and if a Clerk, from the Miniſt ration of bis 
in St. Paul's 


Church-yard ; and it was moved, that it being a Church-yard of a Cathedral. church, it i ithi 

the Statute ; but Curia contra Cro. E. 224. pl. 7. Faſch. 33 Eliz. B R. Dethick's Caſe. — SEES 
pl. 337. S. C. Accordingly Prohibition was pray d, upon the Statute of 5 Ed. 6. cap. 4 for brawling 
= — — becauſe Coſts were there given, &c. and it was denied per Curiam; The Cofts 
8 2 IS; CI TY been pro Damnis. Cro. J. 462. pl. 7. Hill. 15 Jac. 


S. 2. If any Perſon 
Church or Church-yard, 


all ſinite, or lay violent Hands another, in Whether 
he ſhall be deemed exccmmunicate yrs facto. 4 —＋ r. 


fence committed, immediately without any Proof made, or Trial had, by force of this Act, and without 


— iv 


16 
Sentence given, or Proof of Witneſſes made before the Ordi ſhall by thoſe Words (ip) 

Fatto) be deemed encommuniĩcate, was much doubred, by reaſon of the Wards tn the laſt Clauſe of 
the Starute, viz. (And further, that he ipſo Facto, excommunicated as is aforeſaid) ant 
Curia adviſare vult to the next Term; bur the was Plaintiff in an Action of falic Im- 

iſonment, died in the mean time. D. 27 5. b. pl. 48. Paſch. 10 Eliz. Forman v. Mounſon. —Cro. E. 
680. Trin. 41 Eliz. B. R in Caſe of Barker v. Robinſon cites D. 275. 10 Eliz. that, ipfo Fatto, he 
ſhall be excommunicated, is to be intended, He ſhall be excommunicared after Sentence, or due Trial 
and Convictic n, and not before. In Treſpaſs of Battery, the Defendant pleaded Excommenge - 
ment in the Plaintiff ipſo Facto; for that he had ſtricken in the Church-yard, by the Statute of 5 E. 
6 wichour ſhewing an Excommengemenr by the „or under his Seal, and for this Cau'e it was 
ruled to be ill. For altho” the Statute faith, that he ſhall be excommunicated ipſo facto, yet that is 
to be intended after a Sentence decla , or Conviction; for, otherwiſe, there were not any Means 
for his Abſolution. Wherefure the w Court refolved it to be no Plea, (Popham abſent) and gave 
Rule, that it ſhould not be received; Bur that a Nihil Dicit be entered, unleſs other ſuſpicient 
be pleaded by ſuch a Day. Cro. Eliz. 919 pl. 13. Hill. 45 Elz. B. K. Sonham v. Trundle ——Lirr. 
Rep. 149. Paich. 4 Car. C. B. Vinyer v. Eaton, that there ought to be a Sentence declaratory in the 
Court Chriſtian Het. £6. S. C. bur ſeems to be only a bad Tranſlation of Litt. Rep. 149. 

Where by the Starute of Ed. 6. it is ordained, That ſtriking in the Church-yard ſhail be Excommn- 
nication ipſo Facto; this tho” it cakes away the Neceſſity of any Sentence of Excommunication, yet he 
that ſtrikes does not ſtand excommunicated, until he be thereof convicted at Law, and this tranſialitte d 
to the Ordinary. 1 Vent. 146. Trin. 23 Car 2. in B. R. Dyer v. Faſt. _—— Sid. 425. pl. 10. Dyer v. 
Eaft, is not the S. C— Mod. 9. pl. 27. Dyer v. Eaſt is a quite different Point, and fo is 2 Keb. 554. 


MO Intent to frike another ; — 
, be | 
— — of; - 


raw Wes. Letter F. and ſhall fand excommunicated ipſo facto, as aforeſaid. 
» (altho'ir 


Place, and he may be puniſh'd for that by 2 Pd 6 
of the Courts uftice ; becauſe a Force in 
i The 5th Reſolution in the Ciſe of Day 
i & al'——S$. FP. Lev, 106. Trin. 15. Car. 2. B. R. in Bokenham's Cate. 
| J 367. Hill 12 Jac. in the Star- chamber, in the Caſe of Frances v. Lev, the 5th Reſo- 
fays, ſee the Statute of 5 E 6.—S. FP. Hawk. PI 84 
i Dagger in the Church of B. 


rike him; and for this Cauſe 
as for an Aſſault, that he might be fined 
upon the Statute, it is void as to an Offence 
pl iz. in B. R. Penhallo's Caſe.——S. C. 2 Le. 183. 
5 


ingly, by all the J uſtices contra Jones, that being laid Contra form im Statuti, ir can- 
8 vr a Battery at the Common Law. Cro. C. 465. pl. 2. Trin. 12 Cir. B. R. Cholmley's 


(B) Striking &c. in privileg d Places. King Pale, 
Courts &c. 


1. INAſſiſe. R. T. fruck a Furor in Weftminfter-Hall, who had paſs'd in 
6 I Inqueſt againſt one of his Friends; and it was awarded Dos 
Council, that his Hand thould be cur off, and his Land, and his Chat- 

Werners r 
his Varlets, and of his Free Will pardoned the cutting off of his 

Br. Contempts, pl. 9. cites * 39. Af. 1. 

d ar the Suit of the King, and attai and was gi 
of London, and there => in Prifon all ki uy <7 Mi Niger Hang Raul b 
Land ſeiſed into the of the King, and the King anſwer d of tlie Iſſues. Br. 


5. cites 41. All. 25.— Br. Contempts, pl 11. cites 8 C.— Br. Charters de 
——-Þr. Forfeitures de terre, pl. 41. cites S. C. 8 


Sreiking 


—— „4 „„ — — ag——TK— „% K 


in any other Place fie” 


Felony * er View of 
ike a Juror, or other, wi or F 
Puniſhment ; but in that Caſe, if he make an not, the Offen” 


like Puniſhment. 3 Inf. 140. 


P. 


2. A Man who beat a Feme in Weftminfter-Hall, was compelFd to fad S. 
three Mainpernors of his good Behavionr to the Feme, who ſued againſt 
him by Bill, and was bound to the King in 100 J. de ſe bene gerendo. Br. 


cires 42. Aff. 18. 


3. A. B. beat a Feme, and ſhe brought a Bill againſt him in B. R. in- f This is 
aſmuch as he beat her when ſbe was purſuing ber Ruf 5 in Curia Regis. nit 8 
And Panel was made by the Marſhal of People who had Stalls of Merchan- x;;.jons, and 
_ dize in the Hall, and this per Mandatum Jutticiariorum. Br. Bille, pl. 44. ſhould be 42 
cites f 43. All. 18. Af. 18. 

4 If any Man in Weſtminſter-Hall, or in any other Place, fitting 
the Courts of Chancery, the Exchequer, B. R. C. B. or betore Jut- 
tices of Aſſiſe, or Juſtices of Oyer and Terminer, (which Courts are 
in the Statute ot 25 E. z. De proditionibus) ſhall draw 4 
Weapon upon any Fudge, or yr though be ſtrike not, this is as great 


Mifpriſion, for the which he thall loſe his Right Hand, and forfeit his 
Lands and Goods, and his Body to pe : riſonment. The Rea- 
fon hereof is, becauſe it tends ad Impedimentum Legis terre. 3 Inſt. 140. 
. If any ftrike in the King's Palace, where the King's Royal Perſon Note, the 
des, he thall not loſe his Right HH. unleſs he draw Blood; but it Lan makes 
he draw Blood, then his Right Hand be ſtrucken olf, be perpe- — 4 


tually impriſon d, and fined, and ranſomed. 3 Inſt. 140. rxverm Stroke 
- befor may of the Gi Gees of Fafte, when: the Kia frmpaienctonds centies. 25 6 Bhs 


and the Kine" 
Gurt, where his Royal Perſon reſides For in the King's Houſe (as has been faid) Blood muſt be 
drawn; which needs not in or before the Courts of Juſtice, but a Stroke only ſuffices Again, the 
Puniſhment — ſe vere in the = Caſe than in — — = Honour the Law attributes to Courts 
of Juſtice, when the Judges or Juſtices are doing which to Juſtice appertains; and the Rea- 
da, Quia juſtitia firmatur ſolium. 3 Inſt 149.——8. P. Hawk. PLC 57. cap. 21. S. 3. 


6. By the ancient Laws of this Realm, Striking only, in the King's 
Court, was punifh'd by Death. See Lambert, inter Leges Inæ, ca. 6. Si 
quis in r rebus ſuis omnibus mulctator, & tirne morte 
etiam ple endus, Regis arbitrium & jus eſto. Inter leges Canuti, cap. 
56. Si quis in Regia dimicarit, capitale eſto, &c. Inter leges Alveredi, 
cap. 7. Qui in Regia dimicarit, terrumve diſtrinxerit, capitor, & Re- 
penes arbitrium vitæ neciſque ejus etto &c. 3 Inſt. x 
7. Peter Burchet, Priſoner in the Tower, ſtruck, within the Tower, 8. C cited 6 
ohn IL his Keeper, (who ſtood in a Window reading of the _ * 
ible) with a Billet on the Head behind, whereby Blood was thed, and f N in the 
Death inſtantly enſued. This being without any Provocation, was ad- Cate of El- 
judged Murder, tor which he was attainted; and betore his Execution, derton, Por- 
(which was in the Strand, over-againit Somerſet-Houſe) bis Rig br Hand * * and 
was firſt frucken off, by torce of the Statute of 33 H. 8. [cap. 12.] for ff Rte 
that the Tower was one of the Onecn's ſtanding Houſes or Falaces. 3 Init. Privilege of 
140. a Palace is 
not con find 
to actual Reſidence; and inſiſted cn this Caſe of Burchet, and the other 2 Judges ſeemed of his Ori- 
nion. But at the End of the Caſe, there is added a Nora, that the Chief Juttice, upon this Occaſion, or- 
dered the Record of Burcher's Attainder to be brought into Court, and it is Mich. 15, & 16. Eliz. Rot. 
2. and there is no Judgment there that lis Hand ſhould be cut off, tho the Ch. |. faid his Hand had 
been in Truth cur oft; and ſo is my Ld. Coke and Stowell's Hiltorv.— Hawk. Pl. C 575. cap. 21. 8. 2. 
ſays, it ſeems queſtionable, fron: the — of tabs whole Act, and the General Tenor of rhe 
* 


18 Striking. 
Law Books, whether Strik In a Palace, wherein the King is not at the Time actually reſident 
de wichln the Statute ; ard rk ſaid, that the Inftance which is given in the 3d Inſtitute, of a Perſon's 
Hand being cut off, tor Striking in the Tower, is not warranted by the Record. 


Dal. 23. pl. g. Where ſome of the Books aboveſaid ſay, that the Offender ſhall 
8 _ 4 torleit his Lands, and fome, that he thall be diſherited, yet the Forfei- 
I. ire 2 ture of his Lands is only for Term of his Life; for, being no Felony, the 
E. 3. Corone Blood is nct corrupted, nor the Heir dilinabled to inherit. And this ſe- 
6. ard fays, vere Puniſhment is at the Suit of the King, and the Party may have his 
5 — Action, and it ſhall be tried by the Officers and Criers. And for ſuch 
ber the Por. a Stroke, Thomas of M hitteſſy recover d 5oo/. Trin. 9 E. 3. Rot. 154. 
friture of his Midd. 3 Inſt. 141. | 

Lards ; but 

it is, that they are forfeited only for his Life. In Cary's Cafe, Cro E. 305 pl. 14. Trin 2. 
Eliz. B R. Popham faid, that if the Indictment had laid the Offerce as dore Coram Nomina Regina, 
he had forfeited all his Lands &c._——Owv. 120. S C. accordingly. ——S. P. Hauk. Pl. C. 57. cap. 


21. S. 3. 


So if one 9. One R. G. ſmote one Whitehall, ſitting in the Court of Requeſts 
fmire one in and was bur fined and ranſomed. 12 Rep. 7. in Oldlield's Caſe, cites 
che Parche. 9 Eliz. R R. Robert Girling's Caſe. 


c. Bur if 
one finite another before the Juſtices of Aſfize, there his Right Hand ſhall be cut off, as it appears, 


22 Ed. 3. fol 13 & 19Ed. 3. Title Judgment, 12 Rep 71. in Oldheld's Caſe. 


10. One B. in the Hall of F:/minfeer, Sedentibus Curiis, with his Elbow 
and Shoulder out of Malice juttled Anthony Dyer of the Inner Temple, 
fo that he overthrew him, and with his Feet ſpurned him upon his 
Legs, but did not ſmite him neither with his Hand, nor with any 
Weapon, and yet it was held that his Right Hand thould be cur ott &c. 
upon which B. was indicted in B. R. and after obtained his Pardon. 
12 Rep. 71. Oldfield's Caſe cites 2 Jac. Billingham's Cafe. 

11. One O. came our of the Court of the Dutchy, and before he came 
into Nel min ſſer Hall, with a Knife ſtabbed one Ferrar a juſtice ot 
Peace, of which he died, and it O. ſhould have his Right Hand cur off 
was the Queſtion before the two Chief Juſtices, Chief Baron, Walmiley, 
Warberton, Foſter, and divers other ſuſtices; And it was reſolved, 
no; For it ought to be in the Hall of W:fminfter, Sedentivis Curtis, as 
it appears in 3 Eliz. Dyer. 188. 41 Ed. 3. Tit. Coron. 280. 12 Rep. 71. 
Trin. 8 Jac. Thomas Oldfield's Cafe. 

12. Sir Tho. Savill was indicted ſor Breach of the Peace within the 
Palace, to wit, for aflaulting Sir Francis Wortley, and he pleaded his 

and Doderidge faid, that to ffrike ia the Falatce was the Lois or 
the Right Hand by the Law, and in this Point our Law agrees with 
the Laws of France and Spain, and all other Nations ; For as the Per- 
ſon of the King, fo his P and Courts of Juſtice are fo facred, that 
ſuch Contempts and Atfronts are judged worthy of ſuch Puni 
and faid that the Book of 24 E. 3. 33. Fitzh. Forteiture 22. (of which 
he would have Students to take Notice) is that where one came intu the 
Palace armed, and being brought to the Bar in his Compleat Armor; 
The Cauſe was demanded, and be ſaid that it was in bis own Defence, 
being in fear of a great Man then in Court; And he was committed to 
Priſon by the Court during the King's Pleaſure, and his Lands forfeired 
during his Lite. (Vide for the like Matter 41 Eliz. 3. Fitzh. Coron. 
280. Dy. 188. 22. E. 3. 13.) Poph. 2o7. Trin. 2 Car. B. R Anon. 

13. A Felon condemned tlung 4 Brickbat at the Fudge, tor which he 
was immediately indicted, his Right Hand cat of, and fixed to a Gib- 
bet, on which himſelf was immediately hanged in Preſence of the Court. 
D. 188. b. pl. 10. Marg. cites it as done at Salisbury 163 1, in the Sum- 
mer Aſſizes againit Richardſon Ch. J. of C. B. | 


14. C 


c. was bound to his Good Behaviour for giving the Tye in 
vi uin er- Hal. —and the other for giving Provocation. Lev. 107. 
Trin. 15 Car. 2. B. R. Collins v. Man. 


(C) Indictment and Pleadings. 


1. Man was indicted upon the Statute of E. 6. that in the Church 

Yard, ſuch a Day, Extraxit zladinm againſt I. L. & ipſum per- 
colt; and becauſe the Statute was, it any Perſon maliciouſly itrike an- 
other, or ſhall draw any Weapon with an Intent to ſtrike any Perſon 
and the Indictment was Oed extraxit, but does nat ſay, Ad percntien- 
dum; And becauſe it is Did percuſir, without ſaying Malitioſe ; The 
party was diſcharged upon judgment. Noy. 171, 172. Anon. 

2. Indictment againit rhe Defendants tor that Inſultum fecerunt 
wpon J. C. of H. in Ercliſ r de Shoreditch præd' & prediÞ. F. ¶ then and 
there in the faid Church, did beat and wound & contra formam Statuti &c. 
the Detendant was found guilty. It was oby that the Indictment 
being Contra formam Statuts, is ill and this Otle is not puni by 
the Statute unleſs he ſmote with c drew a Weapon in the Church or 
Church-yard with an Intent te ſtrike there, which is not mentioned in the 
Indictment, and by the ad Clauſe in the Statute fmicing and laying 
violent Hands is Excommunication ipſo facto. The Juſtices doubred. 
But becauſe of the Words (Shoreditch predict.) whereas Shoreditch 
was not mentioned before; All the Court held the Indictment void. 
Cro. C. 464. pl. 2. Trin. 12 Car. B. R. Cholmley's Caſe. 

3. Information tor Striking ia the King's Court &c. The Defendant 
pleaded Privilege of Parliament; And urged tor himſelf, that a Peer could 
not be impleaded during the Privilege of Parliament, either in a civil 
or criminal Cauſe, unlefs ic was capital, and cited the Caſe of the Lord 
Arundel and Lovelace. It was inſiſted tor the Defendant, that the Cafe 
ot the Lord Arundel was a great Mitdemeanor ; and yet it was adj 
that he could be profecured only in Parliament during the Sitting ot 
Parliament. Bur it was anſwered that Privilege of Parliament does not 
extend to High Treafon, Felony, Breach of the P or Surety of the 
Peace, and cited 4 Inſt. E. 6. {ugh Spencer's and Prinn's Sur- 
vey ot Parliament Writs, 4th Part 701, 702. And the Court held that 
the Deſendant ought to plead in chief; Bur notwithſtanding this, the 
Defendant put in his Plea of Privilege, to which there was a Demurrer, 
and afterwards the Plea was over-ruled by the Court; And he 
was fined 30,900]. Trin. 3 Jac. 2. Comb. 49, 50. Paſch. 3 Jac. 2. The 
King v. the Earl of Devonthire. 


For more of Striking in General, See Tndictment. (D 
and other proper Titles. OD) 


(A) Subor- 
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A) Subornation. 


1. O Ubornation is derived of Sub E orno; and ornare in one of his Sig- 
nifications is to p ſo as Subornare is as much as to ſay, to 
prepare ſecretly, or under-hand. Eft autem ſubornare i ſubtus in aure 
ipium male ornare, unde ſubornatio dicitur de fails Exprefſtone, aut de 
veri And here is to be noted, that in the judgment of the 
Parliament Plus peccat Author quam Actor; For the Saboruer forfeits 40 J. 
ern 1 Ne ball Witneſs iy 
2. 32 H. 8. 9. Enacts, That 20 on ubors any Witneſs oy Let- 
ters, — — or other Means to maintain any Matter or Cauſe 
to the Diffurbance or Hindrance of Fuftice or to the Procurement of any 
Manner of Perjury by falſe VerdifF, or atherwiſe, in any of the King's Courts 
on Pain of forfeiting 10. J. for every Offence, one Moiety to the n, the 
other to the Proſecutor. ; N 
But the Re- 3. A Man cannot be gnilty of Subornation of Perjury, une a Peri ry 
ER be alt nally committed. Com b. 450. Trin. 9 W. 3. B. R. Anon. 


known one ſet in the Pillory for endeatowring to ſuborn, it being — Ibid. cires 2 Show. 1, 


2.— 2 Show. 4. Paſch. 30 Car. 2 B. R. in Caſe of the King v. Johnſon, fays there was a Five of 
500 Marks for attempting a Subornation, in order to prove a forged ; And that ſome Years af- 


uaded him to do, whether 
which is true in Fact, 


che the Indict ment 
the Words Per Sacramentum duodecim S legalium Hlominum <ere left out. 
held that if the Return had been right upon the File, the Record ſhould be amended by ir. 
ER The Kirg v. Hinton & Brown. 


S 
a M 


7 Mod 1co. D. was convifed on an Information for Subornation of Perjury, and 
* 1 — Jener entered cd capiatur pro fine, and a Capias it! ds * 


he was taken and brought into Court, where he offered to move in 
e of Judgment; But the Court was of Opinion it was out of Time; 
w for that the Judgment Quod capiatur was @ final Judgment, and a ſublc- 
day Entry is only tor the certainty of the Time. 1 Salk. 78. pl. 3. 
ich. 1 Ann. B. R. Tne Queen v. Darby. 


moved in Arreſt of Judgment, it might very well be urged in Mitigation of the Fine, 
the Exceptions taken (in Mitigation of the Fine at leaſt) were iſt that the Information ſets forth, 
there was a Cauſe in Chancery between A and B. and that a Commiſſion did iſſue out of that Court 
to examine Witneſſes in the Cauſe, and that I. S. was ſworn a Witneſs before the ſaid Commiſſioners, 
e or bat be bad ſworn.) That the Defendant did ſolicit him to forſwcar 
what he had ſworn before ; And ir nor appearing that the Oath was in any Cauſe pending, or that it 
was in any material Point, were two Exception“; For that ought to be ſer forth, that rhe C rt might 
1 whether it was a Point material or not; For it could not be P if it were not, and then do- 
ion could not be a Subornation 7 Mod. 100 Mich. 1 Ann. B. N The Queen v. Durby. | 


For more Subornation in General, See Perjury, and other 
proper Titles. 
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Subpcena. 


(A) Of the ſerving a Subpoena. 


1. N Attachment was awarded againſt the Defendant for his 
Non-appearance upon Oath that he was ſerved with a Subpcena, 

who now appeared gratis, and would have excuſed himſelf, that he 

had no Notice of the Subpana ; But he that ſerved the ed, 

that he did hang the ſame upon the Defendant's Door, and within balf an 

Honr after ſaw * abroad with a Writ in bis Hand, which he ſuppoſed to 

be the Subpena, theretore he was committed to the Fleet. Cary's Rep. 

57. cires 1 Eliz. fol. 249. Richers v. Stilman. 

2. The Detendant was ſerved wtth a Subpœna the Day of the Return, So where the 
and for his N arance an Attachment was awarded againſt him, Defendant 
and upon Oath that he was ferved fx Score Miles off, fo as he could by A 
no Potfibiliry appear, theretore a ion is awarded to take their bi 
Anſwers in the Country, Paying the Plaintiff 6s. 8 d. for his 
Cary's Rep. 53. George v. Bolingron & Deane. 


before the End of the Term, veturnable the Thurſday followine, being but two D s before the End of 


the Term, be the Defendant acceiling in Detenſ ive 140 Ade diſtant from London; Wherefore the De- 
fendant could rot conveniently appear, and make Anſwer by the Return uf the ſaid Subpœna; And 


et neverthele's, the Plaintant had procured an Attachment againit the Defendant; Therefore, and 
for that, the Plaiorant's Bill cas but jor Ecidences, It is ordered the Defendant be diſcharged of the 
Attachment, putting in his Aaſwer. Cary's Rep. 126. cit:zs 21 & 22 Eliz. Smith v Weare. 


3. Upon Oath made of a Delivery of a Subpœna to the Defendant's & P. Cary's 
Wife, being in the Defeadnt's Houſe, who has not appeared, an At- Ren 171. 
tachment was awarded. Cary's Rep. 76. cites 18 & 19 Eliz. Barlow ONS on 
v. Baker. 80 

4. Walter Jeames made Oath, that he hang d 4 an the Door of Read. 
one Stacy Barry W idow, wh:ther the Defendant uſed to reſort, as he heard 
reported betore that Time, who has not appeared; therefore an Attach- 
ment was awarded. Cary's Rep. 79. cires 18 & 19 Eliz. Jeames v. 


5. Good wine made Oath, that at ſuch a Time as he came to the Houſe 
ol the Detendanr, to ferve a Subpxna upon him, according to an Order 
of the 10th ot May laſt, one of his Servants came forth, and told bim be 
was within, who thereupon delivered the Writ to be delivered to the Deten- 
dant bis Maſter. Cary's Rep. 91. cites 19 Eliz. Goodwine v. Sullyard. 

6. Upon that he faw one Lewis leude a Sul pæna in the Hall of 
the Defendant, aud that the Defendant was at home at the ſame Time, who 
has not appeared, theretore an Attachment is awarded againit the De- 
tendant. Cary's Rep. 130. cites 22 Eliz. 

7. Upon Oarh, that he did ſew and offer to deliver to the Defendant a 
Suvpera, which be would nt accept, and has not appeared, therefore an 
Attachment. Cary's Rep. 134. cites 2z Eliz. Peris v. Thomas. 

8. The Defendant made Oath, that the Plainriif few'd him 2 Subpena, 
holding it in bis oxzn Hand, and ſaid it was againft him, but would nut let 
bim bave it, or ſee it, fo that he might read it; neither would he deliver him 
any Mate of his Appearance, nor tell him the ſame, but took Witneſs that he 
had ſerv'd the Subpcena, and about an Howr after came again to the De- 
tendant, faying, You were detirous to fee the Subpana, here it is; and 
thereupon ſbewed the Label to the Detendant, Lut in ſuch Sort as he couid 
act fee the Return ; whereupon the Defendaat app» ring, found no Bull ; 
theretore Attachment again!t the Plaintiff tor Miſdemeanof. Cary's Rep. 

137. Cites 22 Eliz. Mead v. Crofs, 


G 9. The 


— — — - | —ä—j 
=_ Subpcena. 
Nelf. Chan. 9g. The "0 yp brought a Joint Aion at Leghorn againſt the Plain- 
Rep. 103. riffs, and had there arreſted the Plaintiffs Goods ; the Defendant Baker be- 

C. „Baker anſwered here, and 


ts, 
99. pl. $7. London, and not now to be found, the Plaintiff obtained an Order that Ser- 
S. C favs, vice of Procets to appear and anſwer at his laft Place of Abode, ſhould 
that at the be deemed good Service, and left the fame at the Houſe where he fo 
the Subpœra lodged, and carried on the Proceſs to a ſtration, and then brought 
who inſiſted that if the 


over 

and the Proceeding was regular, and inſiſted that it being above 12 Months 

& ſince the other rA. keft that Lodging, the * was not good ; 
abovez Years and the Court was Opinion. 2 Vern. 369. pl. 332. Mich. 1 

* "= 6. & That 20 Subpana, or Proceſ: -4 
11. 4 Ann. cap. 16. & 22. 10 Su or $ for 

pearance, ſhall iſſue out of any Court of Equity till the Bill is filed, ( = 


HERE 
5 


Caſes of Bills for Injunct ions] and a Certificate thereof brought ts the Sub- 
aa 


Office, under the Hand of the Six Clerk, or other Officer who mſcal. 
files Bills; for which Certificate he ſhall receive no Fee. 5 * 
12. 5 Geo. 2. cap. 25. F. 1. Enacts, That if in any Suit in Equity, any De- 
fendant againſt whom Proceſs all 22 wot cauſe his Appearance to le 
entered, according to the Rules of t „is caſe ſuch Proceſs bad bcc; 


ſerved, and it ſhall be made that ſuch Def 
1 


2 
the 


der ihe Plaintiffs Bill to be t onfeſſo, and make ſuch | og tang 
a» ey be jrf | may order ſuch Plaintiff to be paid his 
s out of the Eſtate ſequeftered, according to the Decree, ſuch Plaintiff 

giving Security to abide ſuch Order touching the Reſtitution of ſuch Eftate, as 
the Court ſhall make upon the Defendant's ance; but in caſe ſuch 
_ 2 ſhall refuſe » a then 2 urt fball order the Effects 
ered to remain under t rectium of the Court, until the Appear | 

— endant to deſend ſuc h Suit. 7 * 


F of Su 7 ſee 
or more pens i» gone, Sl of Revivor, Coſts. 


Succeſſor. 


Succeſſor. 


(A) Bound. In what Caſes. 


anted an Annuity, and refign'd 
5 quads. Per Judicium; 1 


a ye; hs Kanady oe Stn. s 


mained ants an 
ſeems to be for Life of the Prior who granted it. And — — — 
e ns dia. br, and ins, 


Annuity, pl. 22. cites Firzh. Tit.“ Grants 99. Tr tae agrees his | 
with Brian in this, and purs the Difference, where the Wri is, that _\ 
R. Prior of D. or J. Mayor of C. | make the Tender — _ 
is char the Prier of D. or lager of © ice 
Annuity, pl. 22. 

Surrender, cites 32 H. 8. and Fitzh. Grants 99. accordingly. 
— A 16 and Fitzh Th. Abbe 27. Sv if © Pie mms 


ſigns, the Grant is void; quod fuit conceſſum. Br. Grants, 


cires 
and Chapter, pl. 10. cites S. C.———S. P. Per Butler, thee Ordinary conrm confirm it; — 
was determined before by the Reſignation. Br. Charge, pl. 54. cites 21 ll 


2. A Prior recovered an Au arninſt a - Do and * 
the Parſon permutes; And — Bl Cur. Execution 21 2225 F 
new Parſon, and not againſt him who has — i tor the 
thereof charg'd. Br. Arrearages, pl. 12. cites 34 E. 3. 

3. It an Abbot confeſſes Action, or a Deed with — this ſhall bind If an Aube 
his Succeſſor for ever; Per opinionem Curiæ. But Brooke ſays, Quere confeſſes the 
al Conſeſſion of an Annuity; tor of this the Succeſſor has no Remedy. — 
Bur it he confeſſes the Action in Precipe quod reddat, me CRUE HAY cutgy, the 
have Writ of _ But in the Caſe of the Annuity the Perſon is 
charged only. Br. Abbe, pl. 28. cites 34 Aff. 7. cane voi 

be bound for ever; Quod nota. Br. Abbe &c. pl. 1. cĩtes 9 H. 6. 3. 


—— is 


Ifan Abbot comes by Proceſs, and bas Day in Court, and ackponied, ges 
ech this ſhall bind his Succeſſor without the Covent. — if 

1 wm 8 unleſs in che Caſe of a Recogni- 
non pl. 29. cires 37 Atl. 17 

5. It the Prior or pre; releaſes to the hone for for Life all Afions; this is 
no Bar againtt the Succeſſor; becauſe it was not = Abbor or Prior 
and their Covent. Br. Releaſes, pl. 64. cites 42 E. 3. 22. 

6. Land is demiſed to an Abbot and bis Succeſſors by | to which Br. Wai- 
the Abbot wthout bis Covent put his Kal, rendring Rent to the Donor or ver de 
Leſſor, and dies; the Sueceſſor may waive tne Land, and the Poſſeſſion, - Choſes, -1s 
if it is not worth the Rent; ut Admittitur, and the Affiſe awarded up- 8 0 
on it. Br. Abbe, pl. 30. cires 43 Aff. 23. 8. P. Br. 

Waiver de 
Choſes, pl. 36. cites S. C. Br. Diſclaimer, pl. 19. cites 8. C. 
n. Debt by au A bet upon Obligation made to his Predeceſſor ; there as. P. — 
Defiſaace made by the ſaine Predeceſſor, without the Covent, is a good Bar pl. 3: 
by Award; and rhe ſame Law of his Releaſe or Acquittance, and the Writ * E; 5 25 


was in the Debet & Detiuet. Contra by Executors, Br. Abbe, pl. 32. 
cites 47. E. 3. 26. 


8. Grant 


— 


24 Succeſſor. 


ita Paton 8. Grant of the Parſon, by Licence of the Patron and Ordinary, thail 

rants an charge the eſſor of the Parſon, per Judicium. Brooke makes a 
— 1 * Quere ; tor the contrary was of a Bi in the Time of H. 8. but there 
tron and Or- Was more in that than in this Cafe. Br. Grants, pl. 114. cites 7 H. 4. 10. 
— tad the Parſon dies, the Annuity is by this determined. Contra, if the Parſon had granted it for 
bim and bis Huct ers; per Butler. Br. . pl. 34. Cites 21 H. 7. 1. 

If a Parſon, Patron, and Ord: nary grant an Annuity in Fee, and do not ſay for the Parſon and his 
Succefſors, the Succeſſor ſhall not be charged; for this cha the Parſon only, and not the Gl:be. Per 


Frowicke, Ch. J. Br. Dean and Chapter, pl. 10. cies 21 H. 7. 4—— 8. P. Br. Grants, pl. 56. cites 
21 H. 7.1. | 


% of An- 9. Where a Fine is levied between 2 Priors, by which the one bas An- 
nuity, and unity, and the other has an Advomſan, and he who grants the Annuity is 
D pñpreſentable, and has no Covent nor Common Seal, and he dies; ycr if 
Jar — is Succeſſor accepts the Advowſon, he ſhall be bound to pay the other; 
tance, pl. 5. becauſe he has quid pro quo. Br. Acceprance, pl. 2. cites 11 H. 4. 68. 
cites 9 E. 4 & 70. 


„ . 
Bigot, and it was not denied. 


10. If an Abbot buys Goods, which come to the Uſe of the Honſe, fo that 
the Houſe may be charged in cafe the Abbot dies; there, if the Vendor 
tales Obligation of the Abbot alone tor the Debt, this ſhall diſcharge the 
| and there, if the Abbor dies, the Action is ined, and 
the Debt is loſt. Br. Abbe, pl. 20. cires 20 H. 6. 21. 

11. In Debt, an Abbot and Prior, and his Covent, are bound by OGi- 

: and after the Abbot or Prior is created a Bi 


ation op, the Succeſſor ſliall 
E and not the Predeceſſor. For he may be bound as Herd au 


Aember of the Corporation ; and where this is the Deed of the Corpora- 
Ur 
another Perſon, who is no Fart of the Corporation, quod Nota. Br. 
Abbe, x 228 3 hs 

12. If es are forfeit an Abbot, who is made a Biſhop, the 
e ues; per Pole. And there he took 20 Dif-. 
ference, whether the Abbor be removed in ſuch manner as that he is diſ- 
abled, and where not; As where be is depoſed, and remains a Monk, and 
after is made an Abbat, or Biſhop ; and where he is made a Biſhop or Ab- 
bot of another Houſe immediately. For, Newton clearly, there is a 
time in the Law berween the T ion and Inſtallation &c. Br. 
Abbe, pl. 8. cites 21 H. 6.3. & 22 H. 6. 4. 

13. If Damages are recover d in Treſpaſs againſt an Mot, the Succeſſor 
ſhall be charged. Br. Abbe, pl. 9. cites 22 H. 6. 36. per Bingham. 
And if the 14. And it an Abbot borrows 10 J. to the Uſe of the Houſe, and after ex- 
Abbot bor pends it in another Uſe, or gives it to a Stranger, the Succeſſor fat be 
| poy for Bread Charged 3 per Aſcue. Br. Abbe, pl. g. cites 22 H. 6. 56. 
the Fla, and be 5 2 it, e te hand gn? Aww before it comes to 

Te of the Hewſe, the Succeſſor Newton, to w agreed ; 
——— —— Abbe, CO H. 6. 56. — 


And if an Abbot borrows 101. and delivers to the Nutler to d to the Uſe of the Houſe, c gives it 
to 4 Kranger, the Succeſſor ſhall be charged. Br. Abbe, pl. 6. cites 22 H. 6. 56. 


15. In Detinne of Charters by an Abbot the Defendant ſaid, That the Pre 
deceſſor of the Abbot borrow'd of him 100 s. which came to the Uſe of the 
Houſe, and put the Charters in Pledge ; and if be will pay the 100 5. he is 
ready to deliver the Charters. the Juſtices faid, that it was never 
doubted, bur that the Succeſſor thall be the Contract or Pro- 
miſe of the Predeceſſor, it the Thing comes to the Uſe of the Houſe, 
tho? the Cantract was net by Writing ; quod Nota. Br. Abbe, pl. 16. cires 
21 E. 4. 19. & 21 E. 4. 80. 


16. It 
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16. It was preſented tor the King, That an Abbot and his Predeceſſors 
have nſed to cleanſe ſuch a Gutter, for the Eaſe of the King's Highway, by 
reaſon of the Tearrre of the ſame Land ; the Defendant ſaid, That [it was 
— upon the ame Matter in another Place; [and] that after the 

reſentment the Pred:ceſſor cleanſed the Highway, which continued well, and 
ſufficient in his Time, and yet is; and a good Plea per Cur. and that the 
Hucceſſor ſhall not be puniſÞ'd for an Offence in the Time of the Predeceſſor ; per 
tot. Cur. And by the Apprentices, the Succeffor not be put to 
anſwer; for by the Death of the Predeceſſor the Oſſence is determined. 
Br. Preſentments in Courts, pl. 15. cites 5 H. J. 3. 4. 

17. If a Parſon is charged with Aunnity by Preſcription, and the An- S P. Br. 
auity is Arrear, and the Parſon re/igns, and a new Parſon is indufted, he Dean and 
thall be —_ with the Arrearages, and not the old Parſon ; tor tho —_— Lon 
the Perſon of the Parſon be charged, yet it is by reafon of the Parſo- H.. 1 
nage, and as Parſon ; and when he has relign'd, he is not Parſon. Br. S P. per Fro- 
Arrearages, pl. 8. cites 21 H. 7 5. — J. 

18. In Collateral Conditions, a Succeſſor is not included, unleſs named. 

Arg. Show. 332. cites 27 H. 8. 28. 

19. The Plaintiff ſeeks ro compel the Defendants to mate unto him 
4 Leaſe, by reafon of a Promiſe made by V. A. and A. B. when they were 
Bailiffs of the ſaid Town; and ordered, that the Corporation, nor any 
Perſons which heretotore have been, nor which hereatrer ſhall be Bailitts 
of the faid Town, ſhall in any wile be charged as Bailiffs with the faid 
Promiſe 3 Bur the PlainriiF, it he will, may take his Remedy againſt the 
faid A. & B. not as Bailiffs, but as common Perſons. Cary's 146. 
cites 21 Eliz. Strainger v. Beynbridge & Turner, Bailiffs of Derby. 

20. Per Gawdy, J. Such Acts which the Incumbent, being oaly a Mo 606. pl. 
Layman, was not capable to do, thall vt bind the Succeſſor; becauſe, 82 
upon the Matter, he was never Incumbent, and cited 4 H. 7. & 28 Hl. SC. toys, 
8. Dyer. But Popham and Fenner, J. contra; for in regard he WAS they agreed 
Parſon de Fado, and ſuch an one whereot the Law takes Cognizance by that the Par- 


his Induction, and the People cannot take notice of any other, all Acts Pa, being a 
done by him, during that Time, ſhall bind as well as if he had been cugh ts be 
righrtul Parſon ; for ir would be miſchievous, if all the Acts by ſuch deprived, or 
Averments ſhould be drawn in Queſtion. And all agreed, that all otherwiſe all 
Spiritual Acts, as Marriage, Adminiſtration of the Sacraments &c. by 1 
ſuch a one, during the Time that he is Parſon, are good; and therefore 1 
a Leaſe made by ſuch a one, and confirm'd by the Patron and Ordinary, ful Parſon, 
ſhall well bind che Incumbent Succeffor ; and adj accordingly, by till Depriva- 
Conſent of Gawdy, J. Clench abfente. Cro. E. 775. pl. 5. Mich. 4227 : * 
& 43 Eliz. B. R. Cottard v. Winder. | | - 1 
fays, that Deprivation, after the Leaſe made, base 
EEE the Succeſſor ſhall not have the Meſne Profits, and the Leaſe is 


21. A. an Incumbent, made a Leaſe of a Parſonage to J. S. 
whom W. R. claims. Afterward B. was Incumbent, by whoſe Conſent 
a Decree was made to confirm the faid Leaſe. W. R. brings a Bill 
2 H. the preſent Incumbent, to compel him to confirm the tame; bur 

Court, ſeeing no Reafon ſo to do, were clear ot Opinion, that the 
Act of a preſent Incumbent cannot bind his Succetlor, and to ditmiſs'd 
the Plainciti”s Bill. Chan. Rep. 148. 16 Car. 1. Prefs v. Hinchman. 


For more concerning this Diviſion, ſee Eſtates, (Q. a.) &c. 


H (B) Or 


— 
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(B) aber the Succeſſor ſhall rake Advantage. 


1. Ote, that the Gcods of ax Abbot belong to him during his Liſe, 
and he has P in them, and may give them and fell them; 
bur if he dies, the y of the Goods not given nor fold are in 
have Treſpaſs de Averiis Domus & Ecchf;c 
by the Common Law; for Replevin af- 
Treſpaſs. Br. Property, pl. 36. cites 9 
7 be made to an Abbot during bis Life, and he is tranſlated 
the Succeſſor ſhall have it nn 
Abbe, pl. 13. cites 3 H. J. 11. and 5 H. 3. 24 Per Rede. 
it It J. & Mayor of Landon bas a Licence to e to him and his Suc- 
fer: and to the Commonalty, his Succeffors not enjoy the Licence. 
|» Tender, pl. 15. cites 14 H. 7. 31. and 15 H. J. 1. 


Br. Tender, pl. 15. cites 14 H. 7. 3. and 15 H. 7. 1. 


becauſe a Corporation 


cannot do Seal ; Per 
Fitz james J. Br. pl. 34. cites 14 H. 8. 29. 
gucceſſors of 5. If a is made to a Biſhop or Dean, and his Succeſſors, the Exe- 


a Biſhop cutors ſhall not have the t of ir, but the Succeſſors: But otherwite 
ſhall not. of a Bond mu @ Mayor and his or to two Cburchœardens of a 
72 Church, and their Succeſſors; ſor they have not Capacity to take to 
Bond to bim their Succeſſors; Per Shelly J. D. 48. pl. 15. Trin. 32 H. 8. Anon. 

and his Suc- 


But that the Succeſſor have Covenant on Le Years, which is in the 
"Fr EL ELIT IA TL ns 
er. ſuch Perſon (a ſole Corporation) the Bond is due to no Body, 


and ſo ſuſpended ; and an Action Perſonal once ſuſpended is gone for ever, but no Rule without an Ex- 
Ibid. 
to Succeſſors as well as Land. Cro. E. 464. Bird v. Wilford, on a Bond to the 


} 


A Bond may 
Chamberlain of 


6. Debt brought by Succeſſor of a Prebendary againſt Exec 


bo r er Succeſſor 
is privy to the Contract of the „ and fo the Executor to the 
Contract of the Teſtator. Goldsb. 120. pl. 6. Hill. 43 Eliz. Overton v. 


Syddall. 
— 


7. Doctor 
covered for the K in 
as upon that judgment; And b whole 
X be brought wg Execu- 
121. Dr. Atkins v. Dr. Gardiner, cites 


— 


(c) Maat ſhall go to the Succeſſor, or to the Heirs a Exe- — 


cutors &c. of the Predeceſſor. 


I. H E Biſhop of C. ſued againſt the Executors of his Predeceſſor, 

viz. A. B. becauſe all the Orzaments of the of the Biſhop, 
and all the Goods and Chuttles tound in the Manor belonging to the Biſhop, 
at the Time of the Death of a Bit received of the Executors of his 
predeceſſor, for which Gree was made, ſhould not be ſeiſed by the EC 
cheator, and delivered to the Succeſſor, and thew'd certain that ſuch 
Things came to the Hands ot the Executors of his Predeceſſor, and pray d 
Writ to warn them to ſay why they ſhould not deliver them to him, and 


Fee, and that there were Benefices, by which ifſued Scire facias de 
nis Eccleſiaſticis ; Whereupon the Biſhop ſequeſter'd certain Goods of 
which they ſued Audira Querela agai 


and had Venire facias Epi 
manded Judgment of the W rit, becauſe there are 
Biſhop not named &c. Per Green, Thole are griev 
others, by which the Bithop faid chat the Ex now Plaintiffs, re- 
ceived the Goods in fuch a , Pritt, and the others econtra, and had 
Pais thence &c. Br. Chattles, pl. 4. cites 21 E. 3. 48. 

2. The Mafeer of an Hoſpital brought Aſiſe of Rent, which he claimed 
by Preſcription, and it was tound tor him, and the Damages were ſever d, 
viz. ſo much in the Time of his Predeceſſor, and ſo much in his own Time, be- 
cauſe he was preſentable as a Parſon is, and then he ſhall not recover Da- 
mages but tor his own Time, but if he was ElefFive, he ſhould recover 

as well in the Time of his Predeceffor as for his own 'Time ; 
nota, a good Diverſity of ſuch like Incorporations. Br. Garden 
ou Mafter de Hoſpital, pl. 5. cites 26 Aff. 4. 

3. It ſeems that if the Parſon recovers Annuity, and dies, his Execu- 
tors ſhall have the Arrearages, and not rhe Succeſſor. Br. Arrearages, 
pl. 12. cires Fitzh. Scire facias 153. 

4 A Biſhop has Title to preſent to a vacant Church, and after he dies, 
and his Temporalties come into the King's Hands, the King ſhall have the 
Preſentation, and not the Executor of the Bithop. Br. Executors, pl. 
143. cites 30 E. 3. 26. 

5. In Ravithment of Ward, it was held for clear Law, that if a Man 
held of a Biſhop in Chivalry, and died his Heir within Age, and after the 
Biſhop died, and did not ſeiſe the Infant, that the or might ſeiſe 
him, and ſhould have Writ of Raviſhment of Ward of him. Brooke 
fays, Quære if the Executors of the Biſhop who was dead thould not have 
him; tor of a Thing tranſitory the Law adjudges Poſſeſſion without Sei- 
fure. Br. Chattels, pl 21. Cites 2 H. 4. 19. 

6. If an Abbot purchaſes to himſelf and his Heirs, it ſhall not ſerve but 
for Term of his Life. Contra of a Biſhop, Per Martin & Cockain Juft. 
Br. Corporations, pl. 20. cites 9 H. 5. 9. 

7. An Abbot is impriſoned, he may bring Action thereof y Name of the 
Abet, without ſaying F. N. Abbot &c. Andi if he recovers Damages for 


a Torr done to his Perſon, the Succetlor ſhall have Execution, and not 
his Executors; but Brooke ſays it ſeems that he cannot make Execurors; 
for he has no Capacity bur to the Uſe of the Houſe &c. Br. Abbe, pl. 

7. cites 7 H. 6. 27. 
8. Where the Mrffer of an Hoſpital who has Conſreres, recovers in g p. For hs 
Irit of Auaity, and dies, the Succeffor thall have the Arrears by cannot make 
Scire 


2 


— 


28 Succeſſor. 


Executors, Scire facias, and not the Executors. Br. Corporations, pl. 26. cites 
ar Nang 19 H. 6. 44 

which belongs to the Corporation. Contra of a Parſon of a Church; for there his Executors ſhall have 
the Arrearages incurr'd in his Time. Br. Arrearages, pl. 6. cites 19 H. 9 44. but it ſhou!d be H. 6. 
. P. And ſo if a Dean and Chapter, or Guardian of a Honſe, recovers in Debt or Annuity, or other 
Thing in a Court of Record, as in Right of their Church and Houſe, and die before Exccuioa luca 
&c. the Succeflor may have a Scire facius to execute the fame Judgment. Perk. & 499. 


g. In Treſpaſs it was admi That where a Parſon dies after the 25 
Day of May, where the Land is ſown, and alter another Parſon 1s madre, 
and atter the Exblements are 'd, the Executor of the firit Parſon 
thall have the Tithes, and not the now Parſon. Br. Emblements, pl. g. 


cites 21 H. 6. zo. 
S. P. Br. Io. It a Parſon dies before the Feaſt of the Conception of our Lady, the 
Encumbent, giccgſſor ſhall have the Emblements growing, and the Tirhes, and not 
_— CO Br. Emblements, pl. 2. cites 34 H. 6. 
3 35H. 
For where a 11. Debt by R. Alderman of the Guild of St. Mary in Beften, againſt L. 
Man is „„ late Alderman, which was to him and bis Sac. 


. 
their Succeſ= Guild or F raternity cannot be made but by at Incorporation. j Per 
ſors, this Brian, It is true; for Succeſſor cannot take Effet? but where there is Succeſ- 
a fon ; tor otherwiſe this Word Succeſſor is void. Br ions, pl. 


and the 60. cites 20 E. 4. 2. 
Executors ; : 5 
Mall have Action; for the Wardens are not ; Per Brian. And Littleton Juft. to the fume 
Purpoſe. A Hand made to the Dean of P. and bis Succeſſors, is not good to the Succeſſors, but the Execu- 
tors ſhall have the Action. . 


12. If a Man difſeiſes the Dean and Chapter of P. and the Dean dies, 
the Succeſſor ſhall have 4fjiſe. Contra in Caſe of an Abbor diſſeiſed, 
and he dies, and another A is made. Note the Diverſity. Br. Cor- 


porations, pl. 86. cites 1 E. 5. 4. | 
13. a a of Covenant by Executor to G. M. Iate Biſhop of Win- 


- cheiter, and ſets forth, That Brian, the Predeceſſor of the ſaid Biſhop, bad 
demiſed a Rectory and certain to J. S. tor 21 Years, who aſ- 
ign d to the Teſtator of the Defendant, and that the Laſſee covenanted 


wh Brian and bis Succeſſors, to repair the Chancel of the Church, and the 
Barns &c. and aſſign'd a Breach in the not repairing by Teſtator of 
Leaſe 


wards expired. To this the Defendant demurr'd, tor that it was pre- 
rended that the Executor of the Biſhop could not bring this Action; for 
the Covenant was with the Predecefior Biſhop and his Succeffors. Bur 
the whole Court gave judgment for the Plaintiff, and that the Execu- 
tor is here well intitled to the Action for the Breach in the Teftator's 
Time. 2 Vent. 56. Trin. 1 W. & M. in C. B. Morley v. Polhill. 


(D) Relieved 
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Succeſlor. 29 


(D) Relieved againſt Frauds of the Predeceflor. 


1. H E Rector of St. Giles's applied to Chancery, to enable him 

to grant a Building Leaje of a Houſe veſted ia Truſfees, for the Be- 

the Rector and his Succeilors for ever. He ſuggeſted the ruinous 

ition of the Houſe, and that no Body would rebuild but on having 

2a Leaſe for a long Term; and pray d it might be inquired under what 

Rents and Covenants it was proper to have ſuch Leaſe granted: Ac- 

cordingly it was ſent to a Maſter, who made his Report. A Leaſe was 

accordingly granted, and the Reftor pridately, without the taking any 

Notice therevt to the Court, contratted for, and tock & Fine of 6001. of the 

Lefſee ; but not hing of this appeared mupca the Leiſe. The Rector died. 

The Succeſſor brought a Bill againſt the Rector's Executor, and the 
either to avoid the Leaſe, as obtained by Fraud _ the Courr, 

and on a Contract injurious to the Succeſſor, or to have the 600 I. wi 

Intereſt from the Rettor's Death, for the Succeſſor's Benefit. Ld. C. 

Talbot thought ir too hard to fer aſide the Leaſe, the Leſſee not appear- 

ing to have =_ + the Repairs having been great, and he 

had fold Part, in the taking it he look'd no further back than to the 

Decree ; but as to the late Rector, he had no Doubt but the 600 l. ought 

to be confidered as a Part of the Truſt, and to be repaid with Intereſt to 

the now Rector from the Death ot the former; And decreed the 6ool. to 

be laid out in a Purchaſe tor the Rector and his Succeſſors, and till then 

to be laid out on Security in Truſtees Names, and the late Rector's . 

Executors to Colts our of his Aſlets; but as againſt the Leſſee diſ- 

miſs'd rhe but without Coſts. Cafes in Equ. in Ld. Talbor's 

Time 199. Trin. 1736. Galley v. Baker. 


weſt 


— ts — 


E) Adlions by or againſt Succeſſor. And Pleadings. Genc 
i E15 
1. By 32 H. 3. YT is d, That if any Wrongs or Treſpaſſes be done to There were 
cap. 28, * s, or other Prelates of the Church, and they bave 2 Miſchiefs 
ſued their Right for ſuch Wroags, and be f prevented with Death before «t the Com- 
Fudgment given therein, 22 


(as many 
; did hold 
that in the Caſe of Abbots, Priors, and other regular and religious Perſons, if the Goods of the — 
ſtery were taken away in the Life of the Predeceflor, that after his Death his Succeſſor had no Remedy 
for ſuch Treſpaſſes. The other Miſchief was, That if in Time of Vacation, when there was no Ab- 
bor, Prior, or — or com — any 3 were made, the Succeſſor had no 
Remedy to recover with Damages, though thercot his Predeceſſor died ſeiſed; and both theſe 
are remedied by this Act. 2 Inft. 151. g 

* This Act extends only to Abbots, Priors, and other Prelates that be Religions and Regular, and not 
to Biſhops and other Perſons Eccleſiaſtical, being Secular ; for in the 2d Clauſe of this Act, Hujuſmodi 
Religioſoram is mentioned for the Diſtinction between Religious and Secular. (See the firſt Part of the 
Inſtitutes, Se. 133.) And the Reaſon of this ——_ u, that the Abbots, Priors, and other reli- 
omang regular Perſons, are dead Perſons in Law, and have Capacity to have Lands and Goods only, 

the Uſe and Benefit of the Houſe, and cannot make any Teſtament ; and therefore the Church or 
Religious Houle is holden always one, in re{pect whereof the ſucceeding, Abbot ſhall have an Aſſiſe for 
a Dilſeifin done in the Life of the Predeceſſor, and an Action of Waſte for Waſte done in his Prede- 
cefſor's Time ; but fo ſhall not a Biſhop, Archdeacon, Dean, Parſon, or the like, that arc Eccle- 
ſiaſtical ſecular, becauſe the Church by their Death has an Alteration, and is not always one, and 
1 make their Teflament ; for that they may have Goods and Chattles to their own Uſe. 


Alſo the B:ſ1cy is of an | igher Degree this the Abbots and Priors, with which this Act begins. = 
Inſt. 151. 


7 See the Note to the nent Paragraph. 


I Their 


30 | Succeſſor. 
Some hare Their Succeſſors ſhall have Ait iuns to demand the f Gods of thei: 
of + Churchout of the of ſuch Treſpaſſers ; 


this Word (Demand) that this mult be intended of an Action of Detinue, or the like Action, wherein 
the Thirg eitel is tobe recovered ; but the Words (out of the Hands of ſuch Treſpaſſors) make it evi- 
dent, that it muſt be intended of a Treſpaſs quare ci & Irmis; for thereof was the Doubt at the Common 
Law ; for itis holden, that f.r Goods taken from the Predeceſſor of an Abbot or Prior, »o {tion was given 
to the Succefior at the Common Law before this Act; for by the taking the Preperty <vas diveſted. But an 
Action of Accunt, Lelt, Detirue, Replecir, and the like Action, which affirms the Property to continue, 
the Succeff.r hall have an Action at the Common Law. 2 Ioft. 152. ; 

+ The Prior of 8 brought'irefpaſs upon this Statute, Quare vi & Armis Bona & Catalla Domus & 
Eccleſie ii ſcus Pricris cefit KC. It vas vbjetted, that the P. of the Goods was not the Church's, 
and demanded Judgmert of the Writ: Sed non allocatur. it was faid that the Statute gives Ac- 
tion ad Bona re etenda, which naturally implies a Writ of Detinue or Replevin, and not a Writ of 
Trefp.fs, in which Damages only are to be recovered; Sed non Allocarur. Then pleaded ther 
W. the Privr, in col oſe Time the taking ca, is in fuil Life ; Judgment of the Writ; for the Stature 
gives the Writ after the Predeceſſor s Death for the Succeſſor The Plaintitt replied, that J He is 
depoſed. Per Roub. I. If one brings a Writ againſt an Abbot, who is depoſed pending the Writ, this 
does not vitiate the Writ; but if an Abbor brings Writ, and is r pending the Writ, the Writ 
abates; and there tore the Defendant was ordered to anſwer, the Writ was awarded good &c. 
Firzh. Tit. Treſ-25, pl. 242. cires it as in the Time of E 1. 

@ [f an Abbut or Prior be depoſed, the Succeſſor ſhall have an Action upon this Act, altho'* the Pre- 

r be alive, as well as if he had died; for as to that Houlc he is Giviliter mortazes. 2 Inft. 151. 
4e Succeſſor ſhall have by the Equity of this Stature, an Action of Treſpaſa of cutting down of 
Trees, ard carrying them away, wherein it is to be obſerved, that Acts that give Remedy for Wrongs 
done, ſhall be taken by Equity. 2 Init. 152. 

t The Action that the Succeſſor ſhall bring upon this Statute, ſhall be Bona & Catalla Domus & E 
cleſie ſus . 2 ſui, which without Queſtion a Biſhop, Dean, or other Ecclefiattical 
ſecular, cannut fay. 2 152. 

The Prior of St C. brought Treſpaſs Quare Bona & Cartalla Eccleſie Sancti C E Nichelgi Predecef;- 
ris nunc Prioris apud C. cepit&c. and the Writ was awarded good; Quod Nota. Fitzh. Tit. Tretpats, 
pl 205. cites Mich. 47 E. 3. 23. and ſays, Vide 16 E. ;. 


Moreover, the Succeſſers ſhall have like Act ion for ſuch Things as were 
lately withdrawn by ſach Violence from their Houje and Church, be tore the 
— Death of their Predeceſſors, th their ſaid Predeceſſors did not purſue their 
before the Right during their Lives. 

Death of 

Abbot or Prior, his Succeſſor ſhall have an Action of Treſpaſs by this Statute. 2 Inft. 152.— Firzh. 

Tit. Treſpaſs, pl. 211. cites Trin. 16 E z. where a Prior brought Treſpaſs of Goods carried away in 

Time of his Predeceſſor, an Objection was made that ſuch Writ lies not at Common Law, nor is given 
the Statute, unleſs freſhly brought before the Predeceſſor Death; and that if there was in 

Predeceſſor, ſuch Writ lies not: Burt it was over-ruled, and the Defendant pleaded Not guilty, and 
ſo to Iflue. 


242 
the Goods 
long 


Abbot Aud i any intrude into the Lands or Tenements of ſuch Religious Perſons 
brought in th Time of Vacation, of which Lands their Fredeceſſurs died ſeiſed, as in 
Treſpaſs for % Right of their Church, the Succeſſors ſhall have a Writ to recover their 
Tas, Seiſin ; aud Damages ſhall be awarded them, as in Afiſe of Novel Diſſei/in 
Time of Fa- is wont to be. 
—— — — Rr or Statute; and that if this Action lies for 
an Abbor, it would lic for a Biſhoy likewiſe for a Treſpaſs done in Time of. Vacation: But it was an- 
ſwered, 1 and a Reſpondeas Ouſter was awarded. PFitzh. Tir. Treſpaſs 
37. cites Mich. 18 E. 2. 
This Branch is taken by Eqrity ; for by theſe Words the Succeflor of Prior, 
Religious Sovereign, 1 Action 2 1 for Trees — — carried 1 


of Vacation. 2 Init. 152. 

But a Biſhop ſhall not have an Action of Treſpaſs in that Caſe, 1M. as has been ſaid ; for that this 
1 2dly. The King bas the Temporalties duri * 4 1 
ot have an Action of Treſpaſs; But in the Regiſter there is in Caſe an Oyer and Terminer to be 

to bear the Treſpaſſes done in Time of Vacation of the Biſhoprick, as thereby appears, which ſeems 
> e7 the Chart ww Bs gonna te We Ws Zoe; hr Rib nan gpoamtes agen this Aft: And 
therefore I leave the Notes in the Regiſter that arc newly added, and arc not warranted by 
ancient Manuſcripts, to the judicious Reader. 2 Inft. 152. 

Bur F. N. B. 112 (H) 113. fays, It ſeems that theſe Words (ſuch Religious Perſons) ſhall extend to Bi- 
ſbeps ; as much as to ſay the Biſhop ſhall puniſh a Treſpaſs done in Time of Vacation of the Biſhoprick, 
in cutting down of Trees &c. for of Right the King cannot cut ſuch Trees; but as to Hunting in the 
Parks, or Fiſhing in the Piſcarics, it ſeems the ought to have the Action for the Treſpaſs done in 
the Time of the Vacancy ; bur if they do deſtroy all the Fiſh within the Fiſheries, or all the Deer in 
the Parks in the Time of the V „it ſeems reaſonable, that by the Statute of Marlbridge the Suc- 
ceſſor ſhall have an Action for ſuch Treſpaſs. Quere the Truth of this Matter 
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w— "ts lies not or the Succeſſor of the Biſbep for an Intruſion + in Time 
ae un — Othce) preſerves the Inheritance of the Bi ; bur it lies by 
Statute, where one intrudes after the Deceaſe of an Abbot or Prior. See the 1ſt of the Inſtitutes, 
Sect. 443, for this Maoner of Incrufion, while the Freehold and Inheritance is in Conſideration of Law. 
2 Inft. 152. 


2. In Treſpaſs by Prior of taking Vaccam Domus & Eccleſia de M. tem- 
pore H. predeceſſorts ejuſdem Prioris Sc. It was objected, that the Writ 
ought to be Vaccam, quæ fuit H. FPrædeceſſoris re H. 
cepit &c. lor that the Cow was H. o, and that he ſhould not allege her to 
be Vaccam Domus; but this notwithſtanding the Writ, was awarded 
good by the Statute. Firzh. Tit. Brief, pl. 359. cites Trin. 18 E. 3. 23. 

3. A Man recovered Arrears of Annnity againf a he any the Parſon died, he 
ſhall have Sire facias againſt the Succeſſor of the Parſon, and nat againſt the 
Executor, and thall have Scire facias of Part and Fieri facias ot the reſt ; 
And fo it ſeems that Part was in the Time of the Parſon, and Part in the 
Time ot his Succetfor, or Part within the Year, and Part after. Br. 
Executor, pl. 144. cites 24 E. 3. 23. 

4- Treſpaſs by a Prior, Quare vi & Armis Bona S Catalla Ecclefie ſue Firth. Tir. 
de & & Nicholas aper Priorts ibidem Predeceſſoris ſui tempore dict i Nicholai Pre. pi. 
& 10 Marc. in Pecuniis numeratis dictæ Domus & Eccliſiæ, apad C. cepit Mah. 4; k 
&9 aſportavit. Caund. demanded udgment of the Wrir — tor he does not 3.23. 8 C 
ſuppoſe the carrying away of rhe in.the Time of the faid Nicholas. 
Et non Allocatur; for the firſt Words amount to as much; Quod nora. 
Br. Treſpaſs, pl. 64. cites 47 E. 3. 23. 

5. N it Obligation be made to a Prior, who dies, his Succeſ- gr. Ovliga- 
for thall have Debt in the Debet & Detinet, tho' no Word ot Succeſſor be tion, pl. 18 
in the Obligation. Br. Abbe, pl. 3. cies 47 E. 3. 23. | —— 


A 
32. cites 37 E. 3. 26 — Br. Dette, pl 44 & 45. cites 8. C.—S. P. 2 2 


Vacation ; for the King's 


6. Treſpa's of Trees cut, Franktenement broke, and Servant benten, by a Br. Treſpaſs, 
Prior, it is a good Plea to the Writ, that the Treſpaſs was in the Time of P* 69. cues 
his Predeceſſor &c. N che Plaintiff maintained the contrary. Br. > 
Abbe, pl. 5. cites 2 H. 4. 4 
_ . Abbot had 5 Ward, and F. S. raviſbed bim, and the Abbot 
died, the Succeſſor thould punith this Treſpaſs; contra of a Biſhop. Brooke 
ſays the Reaſon ſeems to be inaſmuch as the one may have Executors, 
and fo cannot the other. Br. Treſpaſs, pl. 380. cires 11 H. 4. $2. 

8. Debt againſt an Abbot upon an Obligation of bis Predecefſor of 201. Br Replevin. 
and counted that the Abbot Predeceſſor pledged a Table Iptius nuper Abbaris pl. 2. cites 
& Allatbiæ ſuæ preditz to the Plaintiff, for 40 1. and after repaid him 201. * © 
upon which the Plaintiff re-delivered him the Table, and took an Obligation 
of him for 20 l. Reſidue under his own Seal, without the Convent, and averr'd 
that the Table came to the Uſe of the Houſe; And the Count was awarded 
good notwirhſtanding that he faid, Unam Tabulam auream ipſius nuper 
Abbatis & Abbathiæ &c. For during the Lite of the Abbor, the Pro- 
perty is in the Abbot only, and he may give them; Bur if he dies or be 
- the Property is in the Houſe. Br. Abbe, pl. 2. cites 9 H. 

* 


9. If the Goods of an Abbot are carried away and he dies, the Succeſſor 
ſhall have Action Quare bozxa Predeceſſoris & Abbathie &c. per Babb. But 
per Marten, in this Cafe the Action ſhall be of Goods of the Horſe and 
Church only, without ſpeaking of the laſt Abbot ; And this ſeems to be 
well by the Regiſter, Quod vide ibidem, tir. Treſpaſs &c. And the Sta- 
rute of Marlb. cap. 29. is, Quod habeat Actionem ad bona eccletiz ſuæ 
recuperand” and not bona efforis. Bur per Babb. becauſe the Pro- 
perty is in the Abbot and in the Houſe alfo, Anſwer ; quod nota. Br. 
Abbe, pl. 2. cites 9 H. 6. 25. | 


10 Per 


— 


Succeſſor. 


10. Per Fulchorp, Not the Deed of the A. lat and Covent is double in 

Debs e e etior upon Obligation. Br. Double, pl. 77. cites 14 
17. 

id. 11. In Scire Facias againſt a Parſon, npon Recovery of an Aunnity againſt 
cis his Predeceſſor upon 22 Feinder of the Patron, and finding againit 
3, K them Iſſue wpon Preſcription, the Succeſſor in Scire Facias ſhall 
bar the have Aid again; But upon the Joinder they were not ſuffered to traverie 
Year the Preſeription again, tho they m that all the Jurors were 
; - ſo that they could not have Arraint ; For this is the Laches of him 
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* 
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_ If Coligation be made to an Abbot alone, who is after created a Bi- 
ep, the Succetior thall have the Action and not the Bi and ſhall 
have Action of Detinue ot the fame Obligari Br. Abbe, pL 8. cites 21 
H. 6. 3. & 22 H. 6. 4 Per Ardern & Pole. 
If an Abbot 14. Aud per Pole if an Alot brings Treſpaſs of Battery end recovers Da- 
*l- ages, and before Execution is made an Abbat of another Chirch ; The Suc- 
— — ſhall have Scire Facias, and Execution, and not he who reco- 
yer the Acti- vered. Br. Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. 
on 


remains. 
Br. Abbey pl. 13. cites 3 H. 7. 11. & 5 H. 7. 24 per Wood. 


15. In Treſpaſs the 5 R. 2. If a Man pleads the dying ſeized 
bis Predeceſſer Mafter of the Hoſpital of Dale, and that he 21. Tull 
is no Plea, for he ought to feu how be debite eletus & præfectus fuit and 


then quod intravit; Quod nota. Br. Pleadings, pl. 11. cites 34 H. 


.. 6. 27. 
F. And 16. Plaint againſt an Ablct Deed F 100 4. of his Predeceſſor, 
upon Arrear- Which came to the ſc of the Houſe ; And the Deed the coming to the 
ages of Ac- Uſe of the Houſe ſhall not be double; For the Deed is nor ſufficient, un- 
For leſs it come to the Uſe of the Houſe ; Quod Nota. Br. Double. pl. 96. 


count 
thee never cires 2 E. 4. 13. 

to ſhew in what Place it came to the Uſe 
4 14. 


Ac 
count, for they were always Certain ; And he was 
of the Uſe of the Houſe. Br. Dette pl. 143. cites 2 


17. In Writ of Eatry ſur Diſſaiſin made by the Defendant of 4 Rent to 
to the Predeceſſor of aw Abbot Flaintiff, the Tenant took the Tenancy and 
pleaded as Tertenant, and pleaded Hors de fon Fee, Judgment if without 
Title ſhewn &c. And per Cur. the Plea is good in this Action; For the 
Sein nor Diſſeiſin to the Predeceſſor is no Title ; For it may be that the 
2 was Diſſciſed, and then the Succeſſor is not in by the Predeceſſor, 
as the Heir is in in by the Anceſtor ; Fur the Succeſſor is iz by :he Houſe 
and continues the firtt Tort, theretore as Vito his no mere then i BE 
me. Br. Hors de fon Fee, pl. g. cites L. 5 E. 4. 80. 

18. Treſpaſs by Prior of Quare Buna & Catalla Domus & Ecclefi.c ſux 
predif3e tempore Predeceſſoris ſti cepit, and counted of a Pipe of II inc. It 
Was that the Writ thould be Bona & Catalla iptius the 


Prior; tor that the Property was his. Bur per Choke, the Succefior 


Cale 


- C 


Sci 133. cites 9 E. 4. 49. 
20. If Mayor and are Diſſciſed and the 
ceffor and the Commonalty thall 
ſeiffoit eos. Br. Corporations pl. 56. cites 12 E. 
21. In Detinne of Charters by an Abbot it is a 
ceſſor pledged them tor 10 L which is not paid. 


4 9. 10. 


Mayor dies, the Suc- 
have Mae, and the Writ ball be Diſ- 


Plea that his Prede- 
pl. 25. cires 


apentake, 


12 he cannot be within 
4 : 


auſe he 
Hundreds, and does not there 
4 


which in fone Countries bs coll'd > Hunted Came, in ſome 
i vocant Hund 


itors met din wich Las and he deſcendi 
irg his Launce upright, all the reft, in ſign 
capon. For the Saxon Word Wapen, 


was call'd Wapentake, or rouching of Weapon. 4 


Hemuſt Or to the Court of bis Tor | fray 3 
— Suits for him. of d, may fi make 


ney under his Seal, which the Steward ought was; and if he does not, 


Y 20 H. 3. cap. 10. it is provided and gramed, that every * Free * This does 


man, which + owes Suit to the County, f Brbing, Hundred, and gd to 


ſignify a Leet, or View 


+ zo do thoſe 


the Suitor may have a Ni 


the Ti | 
may do, and who cannot be Attorney, fee the Statute of W. 1. 2 Inft. 100. 


P. may male 
fuch Perſon for his ttorney 


388882 
for his Attorney, that he will pre ſent unto the ſaid Bailiff or to be his Attorney to do his 
N. B. 157. (C 
Feed if he Fo for him to do Suit for him at 

all 


And if the Tenant, by his Letters Patent under bis Seal, make a 
the Lord's Curr, or at the Hundred, and the Bailiffs <ill not admit of him &c. then be 
in unto them. F. N. B. 156. (D)— And the Book fays, that if the Sheriff or Bailiff of the Court 
refuſe to admit ſuch for his Attorney, upon that Refuſal, the Party ſhall have an Attachment againſt 
the Bailiff &c. alte be bas not ſued forth Writ directed to him before ; becauſe they do the 
Statute, which requires, that they admit for A whom the Tenant will make to be his At- 
torney. F. N. B 157. (C)—— $ if a Man ſues forth a j#rit to admit one for Attorney, and the Bailiffs 
„ rr 
a ics, directed unto them F. N. B. 157. (C) : 

And he ſhall have the like Writ againſt the Bailiffs of any other Lord, who refuſe to admit au 
E ͤ . ˙ . 0 Regiſter 
157. (0) 

111 


5. R. if they will not admit him for 4 — — — 
in 5. R. i will not it hi or Auſe 
all be allow d, wherefore they [ 

* 


2. If one bolds two Acres by Suit of Court, and aliens one Acre, the 
Feoffer and Feoffee ſhall make both Suits. Kirch. ot Courts, 298. Tit. 
Suits, Cites 43 E. 3. 4. b. : 

One that is nat Rgfant may be bound to do Suit Real; for it ſhall 

it Service, reſerved an creat ing the Ten:rre. 2. Sal k. 604. 
. Crocker, cites 12 H. J. 18. | 
enant in of any Land, ſhe ſhall not be dif- 

r that Land which the holds in Dower, it the Heir 
i to be diſtrainꝰd for the ſame. And 
have a Writ Pro Exoneratione 


who have entered into Religion, 


out great Cauſe ; and if they be dittrain'd for to come, they may have 
a Writ out of the to diſcharge them. F. N. B. 160. (C) 
6. [Sv] Clerks who are at Parſons, nur have Benefices, not be 
diſtrain d, or compelFd to come to Torns or Leets; bur they thall have 
a Writ to diſcharge them. F. N. B. 160. (C) 
7. [LSG] By the Common Law, Parſans of Churches ſhall not be com- 
Fd ur dittrain'd to come to the King's or to the Leets of other 
of the Lands annex d to their Churches; and it they be diſtrain'd 
fo to do, they ſhall have a Writ. F. N. B. 160. (C) 
8. Women are not compellable nor diſtrainable to come unto the She - 


ſhe 
omen 


— — that the Free Suitors be Judges in theſe Courts, it is intended of Men, and not of 
9. If 


Women. 2 Inſt. 119. 


* 


Sit of Court 36. 


Dm 


9. Ir che Sheriff will diftrain the Tenants in ci mejſne, ro come 
unto ; or them all, 
the Sheriff, commanding in them 
&c. to do any Suit at the Leet or Torn; and that Writ ſhall be ſued is 
all their Names, if they will, as a Monſtraverunt ſhall be ſued; or any 
of them may fue the Writ in his own Name, if he be diſtrain'd to do 
ſuch Suit. F. N. B. 161. (C) 
£- 
(B) How. By Parceners, Feoſſees, &c: See(C)pl. 5; 
1. 52 H. z. Lords, or of meaner * This is 


cap. 9. 


| by reaſon of Freehold, that is, by reaſon their Tenure ; 
| re Kirch. of Courts, 296. Tu. Suits.—S. C. 
ich. 45 E 3. 23. 


That I none that is infeoff"d by Deed from henceforth ſhall 


þ Suit to the Court of his 1 
ng bis Dead, © — 


and 2s. Rent, or 2s. Rent rally, which had imply d Fealty ; in this Caſe, if the Lord ai 
train d for e, or Suit, or any other Rent or Service than was reſerved in the Deed, only 


the Tenant and his Heir-, but his Aſſigns alto, or any other Tenant of the Land, 


: 


the Lord, his Heirs, or Aſſigrs, by the Deed; and this holds between Party and Farty, Privy and 
Privy, Priv and Stranger, and Stranger and Stranger. But this Act gives the Tenant, EE 


Ss 
it 
Ru 


Y 9 
more ſpeedy Remedy; for hereby is given to the 'Tenant, againit 
e 2 : * 6 

And Lord Coke ſays herein are thingy weotky Obſervation, 
* * any ede prohibit ay roug y + exation, though _ 

n the Act, yet rty grieved ve an Action grounded is Statute; which in this Caſe 
is a+ Probibirion do the Lord or his Bailifh, and recites this A0; Form whereof 


4 
E 


the Regiſter, & F. N B. Now where it may be obj Tir. 
Avowry, 243. that upon a Confirmation a Writ of thar 
Book it ſhould ſeem, that a Writ of Contra formam Feotfamenti did lie at th this 


Statute, which was made in 52 H 3. To this it is anſwer'd, 


where it is Mich. 16 H. 3. it ſhould be 56 H. 3. when the Caſe was fo re = 
viz. the 16th Day of Novemb. H 5. died; ſo as that Opi Writ 
was given by this Statute, the Writ does recite it. Ard where in this ſbatl be 
diſtrain d, all this Chapter is to be underſtood of Suit Service; becauſe for Suit can be 
4 —— | 

2dly, Where the Statute favs, if the Lord confirms the the 


Tenant 1 lold by certain Sertices, upon this Confirmation he ſhall have a coffamenti, 
for that it is within one and the fame Reaſon. 2 Inſt. 118. Where the Services by the Deed of Con- 
firmation are leſs than before. Br. Contra formam Feoffamenti, pl 3. cites 16 H 3. 1. & Firah. Tir. 
Avowry, 243.—— Ibid. pl. 5. cites 8. C——Kitch. of Courts, 299. Tit. Suits, S. P. cites 10 H. 3. Tir. 
Avowry, 243. & 26 E. 3. Tit. Avowry, 246——#F.N B. 163. (G) cites Mich. 16 Ed. z. 

zaly, Upon theſe Words (certain Service) if one give Land in Frazkalmcizre, or in Frank-marriage 
he cannot have a Writ of Contra formam Feoffamenti ; becauſe there is no certain Service contained 
in the Feoffmenr or Gift, and therefore out of this Act; but he may rebut. 2 Inſt 118. F. N. 
163. (F) S P. cites the Opinion of Parning, Paſch. 10 E. 3. 

athly, If the Lord diſtrains either for uit, or for any other Service, or Rent, not contain'd in the 
Deed, the Tenant ſhall have this W rir of Contra formam Fecffamenti; tor the Words of this Act be, 
ad hujuſmodi ſectum, vel ad aliud &c. 2 Inſt. 118. 

5thly, The Statute ſays, Contra formam Feoffamenti ; h: reupon Expoſition has been made, that this #7ix 
lies only between Pricies, viz. by the Tenant and bis Heirs, againſt the Lord and his Heirs ; for they be 
included in Privity of the Feotfment, but ſo are not the /g, on either dide. 2 Init. 11S. ———— This 


Writ 


contrary Writs ſent to them, the Tenant thereupon ſhall have an Attachment a Diftrefs. F. N. 
B. 163. —_— P. And if he diftrain after the Writ delivered to him, the Tenant ſhall have n 
A ment againſt him; and thereupon he ſhall recover his Damages, if it be found for him, &c. and J 
the Proceſs is Prohibition, Attachment, and Diſtreſs. F. N. R 163. (D) | 

If the Feeffment be withext Deed, the Feoſſee is driven to his Writ of Ne injafe eres. 2 Inft. 118. 
I if the Feoffment be made before Time of Memory, one ſhall not have 2 Contra formam E | 
but a Ne injuſte Vexes, for ſuch Feoffinent is not pleadable. F. N B. 162. (E) in the new Notes there, 
(b) cites 12 H. 4. 24. . 


The Lav Theſe ah whe Ancefers, or they themfitees, bene uid wo do | 

oes Nag f. ſuch Suit, before the firft Vojage of the ſaid King Henry into Bretaigne ; fiuce 

—— 31 and a balf are paſſed unto the time that theſe Statutes mers 
enati N 


ment 

of Right, , 
and does incline „ Rowing any Dead, than to an ancient Deed withour 
Poſſcſhon ; and theref re this Act does except long F 1 r 
that did ariſe in this Realm after the Cancellation which H. 3. made of the Charters of Magna Charta, 
and Charta de Foreſta, in the 11th Year of his Reign, this Act does give Relief againſt any Seifin 
fince his firſt going into Rretaigne, which was in the 14th Year of his Reign; bur the Seiſin before 
thal Time, «kin the Times were regular and peaceable, this Act does except. 2 118. 


1— rar the 
' the Congreft, or any other ancient ment, ſhall be diftrain'd to do 
as my fg pdt oi 7 fy xo” 


E 


id) 


K 


See the 

Se th vic of 

* This is to And if any Inheritance (whereof but one Suit is duc) deſcend unto 
42 many Heirs, as unto Parceners, who ſo bas the * eldeſ Part of the In beri- 
Partition, for Lance, Hall do that one Suit for bimfelf and bis Fellows, and the other C- 
defies that heirs ſball be Cuntributaries, according to their Portion, for doing ſuch 
has not Eni- 


17 
4 


4 
5 
8 


TY" 


= 
7 
* 4 


if 


TEE 


3 
5 


SF 


in the other Parceners, as well as the Eldeſf for 
the 


vit againſt the Eldeſt to compel ber to do 

contribute to her Charges, ſhe ſhall have this 
them to contribute. 2 Inſt. 119 Kr FER. A 
So if the Eldeft does the Suit and the other 


1 


41 
155 
5 


this Act extends to the Feoffee bim that has Enitiam partem, and ſo it i qnant | 
Curteſy, 2 Inft. 119. 7 ir is of the Tenant by the 


Aad 


a. 
— 


EIN Suit of Court. 37 
" ad if many Feoflees be ſeiſed of an Iaberitance ( but one Suit 185 This w bo 
due) the Lord of the Fee foall have but that ene Suit, and ſhall not exat# of Tem oe» 
ſaid Inheritance but that ene Suit as has been uſed to be done before. * 


6 bolds 
i 5 others ſeverally, one of one Part dentrctandes tre ence. Hs 
have but one Suit, and he that does the Suit ſhall have a Writ De contributione facienda, againſt 
others; Or where the Tenant that holes by one Suit infeofs many jointly, they ſball make but one 
it ; as they ſhall deliver but one / Haul, or other iptire Services. And it one of them does the Suit, 
he ſhall not have a Writ De contributione facienda by this Act, for when the Poſſeſſion is indivi 
and intire, there can be no Contribution; But if one of the joint Feoffees make a Feeffment in Por, 
Feoffee ſball do a ſeveral Suit, and the reſt of the joint Feoffees ſhall do bur one. And 2 the ſeve 
ral Fe ess dces the Suit, if the other Feoffces be f diſtrained for the Suit, they ſhall have a Wri i 


rit 

the Lord to diſcharge them of rhe Suit, whercin it is to be noted (as before has been obſerved) what 
Actions are grounded upon this ard other the like Statutes, though no mention be made of them in the 
Acts, all which appear in the Regifter. 2 Init. 119. - Br. Suite = 4. cites 24 E. 3. 73. as 
ro the ad po np qr E they ye Sony _ ny : _ gun Ba, « that in fuck 
Caſe the might in whic caſed, if one does the Suit, the other Advantage 
rr ſhall have only one Suit; Quod nota. | 

* $8. P. 6 Rep. 1. b. in Bruerton's Caſe. Hill. 37. Eliz. in the Court of Wards. Bur if the Tenant 


makes Feeffment of a Mciety er 3d Part in Common, and not in Severalty, this is out of the Purview of this 
S$tature ; For when the Poſſeſſion is intire and undivided, there cannot be any Contribution, and with 


this F. N. B 162. (D) viz. that Tenant in Common ſhall do a ſeveral Service and ſeveral Suit. 

r. F. N. B. 159. (D) And if he fue ſuch Writ, and be diſtrained, then he ſhall have an 
Attachment againſt the Lord, or the Bailiffs to whom the firſt was directed, to anſwer that Contempt, 
in which Writ he ſhall recover his Damages &c. F. N. B. 159. (D) 

If ſereral are inf ecſſed of Lard, for which one Suit ought to be done &c. Now if ey agree amorg 
themſelves, that one of them b. / / do the Suit, and that the others ſhall contribute unto him, it he do the 
Suit, and afterwards the others will not allow him for that Suit accordirg to their Rate, then he ſhall 
have the Writ of Contribution _ them, and the Mrit ſhall mention the Agreement &c. and if they 
cannot „then the Lord ſhall diftrain them all for all their Swits, if the Suit be not done; But if 
one Fear of his own will do the Suit for them all, without any Agreement for the ſime made be- 
tween them, the Lord cannot then diſtrain the others for the Suit; For as to the Lord, it is not mate- 
rial whether there be any Agreement berwcen them or not; But between the Feoffees, be that did the 
Smit ſhall nct >» 4 ex" Comma. cn his Companions, «s#th.ut Agreement thereof made be- 
1e T ho holds of one Manor of the King, every of them 

two are ſeverally in one Tenant w one Manor 
ſhall make Suit al ef Courts The Suit 298. cites 45 E. 3. Tit. Ear. 211. 
Aud if thoſe Feoffees bave no Warrant or Meſne which ought to acquit them, That is to 
then all the Feoffees according to their Portion, ſball Ie Contriburaries for do- * oy 
ing the Suits for them. — 
rant by ſpe- 


cial Grant, nor Meſne by Tenure which ought to acquit them, Tunc omnes illi Feoffati pro por - 
rione ſua noon — &c. is Clauſe is to be wnderftocd of ſeceral Tenants, as has been ſaid : 
And no Proviſion is made by this Act concerning Contribution, 

Grant or Tenure. 2 Inſt. 120. 


where the Parties are provided for by 


ainſt the 
Lord, if be 
_ 
ro 
Fa. 
120 
And if the Lords of the Conrts, which took Diſtreſſes, come not at the * Nora, the 
Day that they were attached, or do nct keep the Day given to them by Eſſoin, Suit that is 
then the Sheriff ſball be commanded to cauſe them to come at another Day; — 
At which Day if they come act, then he ſball le commanded to diſtrain them but Damages 
all their Goods and Chatte!s that they have in the Shire, ſo that the Sheriff for the ſame. 
all anſwer to the Kin of the Iſſues of the ſaid Inheritance. And that be 2 Inſt. 129. 
Rave their Bodies leſore our Juſtices at a certain Day limited, ſo that if they mig 2= 
come act at that Nay, the Party Plaintiff Call go without Day, and bis the Court- 
Beaſts or other Diſi reſſes taten by that Colour ſhall remain delivered, * until Day i: paſt 
the ſame Lord hade recovercd the ſame Suit by Award of the King's Conrt ; *be Suit can- 
And in the mean Time ſuch Di: ſtreſſes ſpall ceaſe, ſaving to the Lords of the — — 
— _ Rigi to ruoeril of: Suits in Ferm of Law, when they will ſue - ches E 


23.— 
r. Avowry, pl. o. cires 8. C 


L And 


aliens, the Lord may diſtrain 
F. N. B. 159. (D) in the new Notes 
there (b) cires 2 E. 2. Avowry 179. 


Suit of Court is not bur if the Part of one of the Foin- 
nn wb holds by Sulf mes to the Lord, all the others ſhall be dif- 
charged of the Suit. Br. Apportionment pl. 2. cites 40 E. 3. 40. 


take the Suit, and be contributary to the Suit which he himſelf takes. 


he cannot 
Bair pl. 5. cites 34 Af 15.——s P. 2 It. 120. 


all do @ ſeveral Suit by himſelf. But the other Fointenants ſpall do but one 


Pall Juits. P. N. B. 162. (D) 
$. arged with Suit to the Hundred by Pre- 
ti s the King of Parcel, if all the Suit is gone? F. N. B. 
Notes there. 


4 


FE Nats, That, if the 'Tenants after this Af withdraw v 
cap. 9. & 2. ©” their Lords ſuch Suits as they were went to do, and which 
tber dia the Time of the firft Voyage of King wm into Britaign, aud 

hitherto uſcd to do, than by like Speedineſs of Fuaffice, as to limiting of Days 
and awarding of Diſtreſſes, the Lords of the thall obtain uf; 

Rakes with their Damages, i 


1. 52. H 3. 


ice to te- 
cover their in like Manner as the Tenants ſpcald 
recover theirs 

Damages muſt be underitood of withdrawing from 
ing from their Anceftors. 
of the Court ſhall not recover Seiſin of ſuch Suits 
r ba 7 47 + <p —_ let the 
And touching Suits withdraws before the Time aft 
Common Law run as it were wont beforetime. 9 


2. In Treſpaſs the Deſendant juſtified for Amercement, in as much as 
the Plainriff held of him of his Manor by Fealty, 2 d. of Rent, and Suit 
to bis Hundred de tribus Septimanis in tres &c. And per Gaſcoign & Af- 


cue, This Suit is only Suit Service for which a Man Defrain , Bur 
otherwiſe it is of Suit real, As to a tor Refiancy of which a Man can- 
not be his own Judge, and therefore thers he may Diffrain for the Amerce- 
went. Br. Suit, pl. 9. cites 8 H. 4 16. 
Replevin the Defendant avow'd, becauſe the Plaintiff held 20 
Land of him, by Suit to his Leet, and alleg d Seiſin of 20 d. for 
And it was held that the Seiſin of 20 d. is no 
Leet is Suit Real, becauſe a Mar 
_ bur ſhall nor 
12 H. J. 15. 
another to do Suit to his Mill &c. 
a SefFa ad Molendinum againſt him; 
if a Man holds of another Lord, to do Suir ar 
of D. if he does not the Suir, the Lord may have 
ad Curiam ſuam faciend. as well as the other Writ. But 
ſuch Writ in the Regiſter, becauſe he may diſtrain for that 
it, not have any other but only Appearance iu his Court. 
But in the other Cafe de Sta ad Molendinum, he thall have oer P: fs 
by 


— 


4. If one Fointenant makes a Feoſfment in Fee of bis Part, his Feoffee | 
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Suit of Court. 3 


by the Suit, the Toll of the Grain he ſhall grind there; and for that Pro- 
it ſeems the Action of Sefta ad Molendinum was given, and for the Suit 
bur only a Diſtreſs; Tamen quere. F. N. R. x58. 
be 2 Coparceners of Land, for which one Suit ought 
alle Siſter will not do the Suit at the Lord's 
diſtrain the other * „ as well as the 


1 


Courts, diz. 


1. F Lord ſeiſed of 2 - %,-4 


the Courr ot P. and 


: 


2 
- 


8 
F 


; 


> 


54 
55 


: 
Fo 
FF: 


: 


is dwelling wichin the Precinct of ſome 
he thall have a Writ unto the Sheriff, to di 


| 
1 
f 
i 


1 
T 
77 


is not dwelling, it elling withi i | Leer, 
becauſe the Statute of Marlbridge is a Prohibition in itſelf ; and he who 
does contrary to the Statute does Wrong unto the TRY ANI WED Yo 
may have an Attachment, without ſuing torth any Writ. F. N. B. 160. (B) 

4 In Replevin the Defendant avowed for Suit to Court; Plaintiff re- Sid. 367: 
plied, and confeſs d himſelf Tenant of the Manor, and ſaid, that there are fr. 5. © 
very many Tenants thereof; and that there is a Cuſtom for thoſe Copyholders tions the 
who live remote from the Manor, to pay 8 d. to the Steward &c. for the Uſe of Cuftomto be 
the Lord, and 1 d. for bimſclf for entering it, and then ſhould be excuſed from 550 ſuch as 
doing Suit for one Tear after the Payment ; and alleg'd he lives 10 Miles . 
from the , and that he tender d the 8d. and the 1 d. but that both the Court; 
were reſuſed. And upon Demurrer to this Replication, Hale Ch. I. and that ir 
faid, That it is Cuſtom gives the Suit, and conſequently may qualify it. ws held a 
The Doubt ariſes, becaute the Plainritt has not alleg'd that are any Curt 
Tenants live near or within the Manor, or whe-her that ought to be not being a 
thewn on the other Side, if ir be not fo, becauſe the Intendment is ftrong cuſtomary 
that there are: Therefore a By-law in a Manor binds the Tenants wirh- Court, but 
out Notice, becauſe they are ſuppoſed to be within the Manor: W here- * Conor B- 


fore they gave Judgment tor the Plaintiff. Vent. 167. Mich. 23 Car. 2. he fer 
B. R. Ifauc v. Ledgingham. Suitors are 


Judges, and 


o not eſſentiul to the Court. Mod. : 7. pl 37 Mich. 22 Car. 2. B. R Leginham v. Porphery, 
L 


| — 
S. P. exactly, and ſays it was averr'd, that there were 120 holders at leaft that live near the 
Manor. And Hale, Ch. J. faid, that furely Tender and R is all one with Payment. 22s Jody 
ment for the + Defendant. —2 Keb. $47. pl. 93 Mich. 23 Car. 2. B. R. Ifaake v. Legingham, ad- 
iudg'd for the Plaintiff; and cites the Caſe of v. Legingham, adjudg'd to be a reaſonable 
E. Tender and Refuſal is all one with — z Keb. 851. pl. 105. Iſaake v. 

J ; bur, per Cur. Judgment for the 


(E) Suſpended or Determined. 


1. IF Land be held by Suit, and Parcel of it comes to the Lord, the intire 
1 Suit is extinct and determined; for the Lord cannot make Contri- 
bution of Suit to his own Court, nor take it. Kitch. of Courts 299. 

Tit. Suit, cites 34 Aff. 15. | | 
the whole Suit is extinct. Kirch. of 


2. It the Lora parchaſes Parc 
Courts 298. Tir. Suit, cires 40 E. 3. fol. 40. by Mowbray, and ſays, Sce 
there cannot be 


Litt. fol. 49. for Suit cannot be apportioned, 
* ral * 
of a Manor, that is, that one ſhall 


Partition is between 2 
the Demeſnes, and the other the Services; Suit of Court is ſuſpended ; 
but if ane dies without Iſſue, the Suit is revived. Kirtch. of Courts 299. 

Tit. Suit, cites 12 H. 4. f. 25. 
Kitcb. of If the * Lands of any Tenant be i= Ward to the King for the Nonage 
Courts, Tit. of his Heir, becauſe he holds other Lands of him in Capite &c. and his 
Suit, faysthe qr her Lords will diffrain for Suit during the Time the Lands are in the 
ES. King's Hands, or in the Hands of his Committees; then the King, or 


1 


itrees, ſhall have a ſpecial Writ unto the Bailiſ of the other 
that they do not diftrain the Heir, nor in the Lands &c. during the 
he is in the King's Hands, or in the Hands ot his Committee; 
if he have diftrained them, that they deliver back the Diſtreſs 
in; and that Writ appears in the Regiler. F. N. B. 157. (A) 


is ſuſpended for the Time. The Tranſlations are (Lords) but the original 


15 


; 
; 


and if he 


8 


ö 


= 
4 
4 
5 
i} 
2 
6 
2 


I 
I'S 


F 


at their Court, during the Time that the Lands are in the King's 
the Wile ſhall have a Writ unto the Bailiſfa of the other Lo 
22 ing them that CAI ee 
ſpecial Matter; and if ve taken any Diſtreſs, that the 
deliver it back again. F. N. B. 137. (A) F 


| 


(C) Suſpended or n,. Yu de Exoneratione 
See. 


I. T HIS Writ lies where the Tenant holds his Land to do Suit at 


the County Court, Hundred, or other Court Baron, or W apea- 

take, or Leer, and he who ought to do the Suit is in Ward unto the King, 
bis Committee; and the Lord of whom he holds by ſuch Scrvice, will 
diſtrain 


Suit of Court. 41 


Sui 45 ing the Time, 

t during 

F. N. B. 158. (A) cher r Lords, 
ir holds Parcel of his Lands, will diſtrain for any Service or Rent to them due, then the King 

IT en, . Writ bor them to furceaſe from fuch Diſtreſs F. N. B. 158. (C) ; 


2. And the like Writ ſhall be for Tenant in Dower, where ſhe is en- Af the Te- 
dowed in the Chancery of Lands which are in Ward to the King, which 7” fP 
Lands are helden of ether Lords Now it the other Lords will diſtrain Lands helden 
the Tenant in Dewer to do Suit tor thoſe Lands, which ſhe holds in of the King 


Dower, the thall have a Writ to diſcharge her. F. N. B. x58. (B) 4 und 
ſach Writ, if the Bailiff of other Lords will diftrain her for the Relief of the Heir, or other Services, 
during the Time that the Heirs Lands are in the King's Cuftody, or in the Cuttody of his Committee. 
And it ſeems, that ny this Writ directed ans the Lord kindelf, as well as to the Bailitfs, or 
unto them both. F. N. B. 158. (O) 


3. If the Heir be in Ward of the King, and alſo bis Lands, and after- 
wards the Tenants para vail, who bold of the Heir, are diſftrained by other 
Lords, of whom the Heir holds his Lands, to do Suit unto the 5 
Court, thoſe Tenants ſball have a Writ directed unto the Lord's Bailiff, to 
diſcharge them ot the Suit. F. N. B. 158. (B) 

4. It Lands deſcend unto drvers Coparceners, for which one Suit ſhall 
be done at the Lord's Court, il Parce/ of thoſe Lands come into the King's 
Hands, then he ſhall have a ſpecial Writ to diſe him of the Suit 
for the Time they thall be in the King's Hands. F. N. B. 159. 


and leaſes them 


(G) Pleadings. 


N a Contra formam Feoff ameaiti,, the Plaintiff counted upon the * Both the 
Deed, and the Detendant demanded Oyer thereof; but could not Eagliſt Edi- 


— 


. 


9 * . tion 7 

have it. F. N. B. 163. (H) cites Mich. 3. E. 2. * Action ſur le Caſe, 3. AQ . 

But the French Edition cites the Title Actions fur le Statute 25. where the Caſe i is 

viz. Contra formam Feoffamenti, againit B. & E. his Feme, and counted that iſtrain' 

Suit to the Court, in C. againſt the Form of the Feoſſment; whereas neither 

uſed to do Suit &c. The Defendant pray'd_thar Plaintiff ſhew hi 

e „ r 
ri it to i 1 | C. was ſeized 

e The Plainiff 7 Not ſeized before i of = ! ws 

W Defendants pray d Aid of C. to whom the Reverſion was, and 


2. Avowry by the Lord of the Hundred, inaſmuch as in the ſame 
Hundred the Plaintiff held a Hotſe ; by reaſon of which be «wed Suit to 
the Hundred De tribus ſeptimanis in tres &c. and alledged Seiſin in him 
and his Ancettors in [ot ] the Tenant and his Anceſtors, time out of Mind. 
And ſo fee that he did not allege Tenure ; tor Suit to the Hundred is 
without Teaure. Br. Suit, pl x5. cites 11 E. 3. Firzh. Avowry 101. 

3. Cetfavir that he held by certain Services and Suit to his Court at 
D. beld 2aanally at Mcchaclnas _ Eafter ; and by the Opinion of the 

Court 


42 


For more of Suit of Court i 


nd bet Pres This Courbens, Courts, 


Summary Proceedings. 


ought to make a 
that 


ha Day, and that the Parry being fum- 
or could not be ſummoned. 6184. 7 


r 


moned 
Mich. 2 Ann. B. R. The v. Dyer. 


vor ann „. ts Gnend, fi eter Pager 


Summons. 


W. 


— 


— 


(A) To the Perſon. In what Caſes it ſhall be to the 
The Sheriff 


nigh tore . IN Quare Impedic it thall not be tu the Perſon. 11 h. 6. 4 


the Defendant in the Church in Quare Impedit ; par Marten. But Danby and Cott. contra. Br. Retorn 


de Briefs, pl. 101. cites 11 H. 6. 3 p 
The Summons upon the firſt Writ may eicher be made at the Church Door, or to the Perſon of the 


Defendant. Brownl. 158. Anon. 


him, 
d, it is well, 


mon d, he may be ſummon d by his Perſona. Br. Summons in Terra, pl. 


is obliged to appear at the next Gaol Deliverance, or 
of the Peace, upas reaſanable Garniſbment, the general Garniſh- 
ment 


— 


Summons. 43 


(B) * Is eber Place. In the Place in Demand: — 


eſſe debeat 
Ant Præcipe quod reddat, the Summons ſhall be, in the Land in legitime ſu- 
J Demand, the be 8. ro U 6. 13. K 11 bl. 6.4. 18 monitionem, 


recipere po- 
ter it in pro- 


E. 3. 32 b. 25 E. 3. 39. b. 


ubicunque inventus fuerit in Com' in quo fuerĩt res petita, qui quidem fi non inveniatur, EA 4 
Domicilium fiat, dum tamen alicni de familia ſua ſub teſtimonio hde dignorum maniteſte fuerit relata 
fibi cum venerit denunciad:. Et fi plura habe at domicilia tunc fat ſumm ad illud in quo magis inhabi- 
taverit [vel ubi majorem habuerit ſubſtantiam] ſi autem manſionem non habuerir, [nec Dominicum] in 
Com' ſuſſic ĩt fi ſuper terram har petitam, vel ſuper feodum fi terram non habuerit in Com ſed feodum 
tantum. Seld. Flet. lib. 6. cap. 6. S. 4, 5. Bract. Lib. 5. cap. 6. S. 3. & P. and what is confined 
oe Dunbes Þ Mom, — — > he Diſh 8 

In reddat, the Sheriff return dt » That endart is not Tenant ; and that, 

il S upon Feſtatum of the Dem andant that be <vas Tenant, Summons 
in Terra petita was awarded. Br. Sommons in Terra, pl. 23. cites 25 Edw. 3. Firzh. Retorn de vi- 
cont 97. 


2. So in a Mortdanceſter. 5o Aff. 8. adjudged. — 4 


did not come, by which Summons ad Sequendum ſimul iſſued, and the Sheriff return d Nibil; and 98282 
of all the Juſtices it was awarded, that he ſhould be ſummon d in Terra petira, quod nota. Br. Som- 
— erra, pl. 3. cites 44 E. 3. 27.—8. P. Br. ibid. pl. 35. cites 30 Al. 8. and yet another's 


37 4 "Wk the Summons ſhall be upon the Land in Plaint. 5-<(C) vl. 
It « 3. R ; 
4 So ſhall it be in Aſſize of Mortdanceſtor ; yet no Land is de- Se(C) pl 
manded thereby. 11 . 6. 4. 2. cites & C. 

5. SameLawina Juris utrum. 


Peri- 
ta. Br. Sum- 


Skrene 
and Scire facias iſſued to 


Prayec; quod nora. Br. Sommons in Terra, pl. 16. cites 45 E. 3. 


the Summons ought 
which ti . 
18 


pt A — 38 E. 3. 28. b. 


nom habens Laicum feodum, 
Land in the Fine. Br. Sommons in Terra, pl. 11. cites 38 E 3. 28. 


ot. cites 
S. C 


See (A) fi. = Jn . 


Nike, the Contra + V. 4-4 
Tenant ſhall 


19, Jf a Writ be brought in the County of N. and the Tenant 
vouches J. S. to be ſummoned in the County ot K. and atrer the Entry 


into the Warranty by I. S. the Parol demurs without Day by Den. iie 


of the King, Demandant Reſi N. 
. Nibel, be hall be telummnoned in the Land Land vc 


refummoned 
manded, becauſe the Boucher is Tenant thereof by the YBarranty 


1 E. 3. 13. b. 

20 „“A ate ow tenets rc be 
de the Vouchee, and up Re-ſummons the Voucbee is returned nibil, he ſhall 
_ de ſummoned in Terra perita. Br. Sommons in Terra, pl. 24 cites 1 E. 


that 3. and Fitz. Re-fummons 9. 


, and that Nibil babeat, and the Tenant was re-ſummoned after by another Writ in Terra 
. Re-ſommons pl. 23. cites 8. E. „ 


21. Contra before the Entry into the Warranty ; For before this he is 
not Tenant in Fact or in Law. Br. Sommons in Terra pl. 24. cires 1 E. 
3. & Firzh. Re-fummons, pl. 9. 

Attaint in the > Attaint the Tenant was return'd Nibil, and it was teſtifi-d, 

A. fat be bad [ fees] is cnnther Ganty, by which Sammons iffucd there 
f Quod nota. Br. Summons in Terra pl. 18. cites 21 E. 3. 18. 

— denth 


what it aroſe, and the Defendant was retwrned Nibil, and Summons in Terra petita was acvarded 
bs the of E. where the Land was, and therefore it ſeems the Iiſue in the firſt Action aroſe upon . 


Deed, or the like, in as much as it was tried in a County where the Land is not. Br. Som- 
in Terra petita. pl. 2. cites 42 E. 3. 19. 


r 


Upcn 


| 


K > he 


— on"; 222. 


PPP 


Su - 75 


23. Upon Voucher the Texant page thes the Vouchee be ſummon'd in 
this County and two others, and the ant ſaid, That he bad Aſſets in 
this County, and prayed, that be be ſummoned there only, Et non Allocatur; 8 
But the Prayer of the Tenant was granted. Br. Sommons in Terra, pl. 
2 ddat in the County of Wilts, at the Petit Cape the 
LC re 

the Tenant alleged Impriſunment at D. m the County of MH. and fo to Iſſue, 
which paſſed tor the Tenant, by which the Demandant brought Attaint 
in the County of M. and the Sheriffs returned the Tenant Nibil ; By which 
Summons was awarded in the County of Wilts, where the Land is; 
and the Inqueſt was not awarded by Default. Br. Sommons in Terra, 

20. cires 42. Aff. 14. 

25. In Formedea the Tenant Touched the Baron & Feme, who enter'd 
into the Warranty and pleaded, and after made Default, and after Petit 
Cape in Terra petita iffued. Br. Sommons in Terra, pl. 5. cites 19 H. 


S P. In 
Land, the Summons ſhall * 5. dle 


fays ir is faid elſew 
the Land. Ibid. 

29 ment by Default in Dotrer, and a Writ of Enquiry the 
IP aaryrh a, and return'd the WW rit. : wis eddified cxang mer 
Things, that the Proclamation made by the Sherift appears nor to be 
where the Land lies. Nor does the Return mention that the Proclama- 
tion was after the Summons, as it ought to be, as it is Hob. Rep. in Al- 
len's Caſe; Nor is it ſaid, that he did make Proclamation upon the 
And alfo, that it not that the Proclamation was in the 
where the Summons was, as the Statute directs To this it was anſwer 
That the Lands lie in divers Parithes, and Proclamation at 


Y 


7 


of any of the Parithes is good It not appear there are 
divers Churches in the Town where the Proclamation was made. That 
the Proclamation is ſaid to le made Prout Breve poſfulat, that ſhall 

. .- in | 


be ſuppoſed duly made, and ies all 
— > 17 


f 


3 * 
: 
- 


cundum formam Statuti, extend far. And Roll Juſt. faid, That Pro- 
_— in one Place was good in all. Styl. 67. Mich. 23 Car. Thynn 
v. Fhynn. 


1 | Summons. 


(C) Summons. By wabat Thing it ought to be. 


12 = ag been ban be mabe of any Thing upon the Land, 
11 

2 Bat not Of the Land itſelf, becauſe the Land is not demanded by 
this Writ. 11 h. 6. 4 Che ſame Law in Ante of Mortdanceſtor. 

3. In Præcipe quod reddat, if the Tenant vouches the Biſhop to Warranty, 
part of whoſe Temporalties is in the Hands of the King, he ſhall not be 
ſiummon'd in his Temporalries, fo as any Part of them remain in 
the Hands of the King, tho' . in * whereof to 
be ſummon d. Br. Sommons in Terra pl. 17. cites 38 E. 3. 29. 

4. Attachment thall be by « mere Chattel, which ſhall be torfeired by 
; bur ir ſhall not be Chattel Real, as a Leaſe for Years 


In Aſſiſe the Defendant 2 7 
and the Bailiff was * attach 0 
1 ied by Gre ables or 


ed; Quod nota. Br. erer ln 


Aſhſe 14. 
4 In Sie Þ inſt Patron and upon a Recovery 
Incumbent has no Lay Fee whereby he may 
ae Sher mat funmon him by Bs Por nd N, 
H. 6. 11. yu 
Br. Retorn — cannot whaS ey in in [Dy] Rent Service, Rent Charge, 
de Brief, pl. — — or the like 3 for che Sel out of which &c. is an- 


124. cites 
S. 


return'd to do, then the Writ is 
8. P. AL a. S. P. 2 Inſt. 
1 was not made, and the other 
b in the new Notes there (c) cites 8 H. 
and the other was ee 


recover. F. 
the - 


Summons 47 


— — — ů — 


(C 3.) Summons. Js Real Actiont. How. 


1. 28 E. 1. YN * Summons, and + Attachments in || Plea of Land, the This Statute 


cap. 15. Summons and Attachments from benceforth ſhall contain + ge 11s made . 


Term of 15 Days full, at the kaſft, according to the Common Law, of the Came- 
mon Law, as 

the expreſs Words of the Statute it appears, contrary to a ſudden and miſconceĩved Opinion in our 
E-, tor Glanvill fairh, Summonebitur per intervallum quindecim dierum ad minus. therewirh 


Bratton and Britton, Er ſi aſcun ſoir re ſunablement ſummon, il doit aver ſpace de 15 jours al 
eynes, de ſoy garner de fon reſpons. And Fleta, (Lib. 6. cap. 6. S. 11.] faith, Nec etiam ſufficit 
ſummonino hat ad ſtatim Reſpondendum, fed decet quod quilibet habeat tempus 15 dierum ante 
= liris, & 6 ſummonĩtus minus ſpatium habuerir, pro illegitima debet repurari, nift in cauſis ſpec ialibus; 
ut ſunt cauſz mercatorum, & cruce ſignatorum, & hujuſmodi quæ inftantiam defiderant & celeritatem, 
And all theſe Authors wrote before the making of our Act. Ard the Author of the Mirror, 
wrote of the ancient Laws of rhis Realm, 7 the Time of Summons, faith, Er reaſonable 
reſpit al meyns de 1 5 jours de purveire reſpons, & de parer en Judgment. And the Cauſe wherefore 
the Common Law fer down the certain time of 15 Days was, for that a Day's Journey is accoumed in 
Law 20 Miles, EK attonabilis dieta conitat ex viginti miliaribus; for dieta, both in the Common and 
Civil Law, fignifics a Day's Journey, Continet is dicra viginti miliaria. And therefore 15 Days 
was by the Common Law a reaſonable time of Summons or Attachment; within which time, 
whereſever the Court of Juſtice fare in England, the Party fammon'd or attach d, whereſoever he 
dwelt in and, afore the King's W rit did come, might per Predicts dietas computatas, by the faid 
NOS, GH CEE 2 567. 

3 f 

The Reaſon of theſe long Delays given in real Actions was, (the R 


ot Proofs. 
take other than common Days. I ee Aſſent of 
17. cies 


2 


ought to be 15 Days 
Br. A 


ginal, yer being a judicial Proceſs in a real Action, there muſt be 9 Returns, &c. and the Summons 
thereupon ought to be made by 15 Nays, or more, before the Return. 2 Inſt. 567. 


LL D. 252. pl. 94. Triu. 8 Eliz. Anon. Co. Litt. 134 b. S. P. and fays, that ſo ir is in other judi- 
cial Proceis in real Actions; favi if Coruſance be demanded to be holden within his Manors, there 
Proceſs ſhall be awarded from 3 Weeks to 3 Weeks. 

+ Theſe 15 Days or more muſt be before the Day of the Return of the Writ, and the Day of the Re- 


turn muſt be accounted none of them. 2 Inſt. 367. 


2 be not in Attachment of Aſfizes taken in the King's Preſence, * or In the 
of Pleas before Fuftices in Eyre, during the Eyre. — 4 
much as to ſay, in B. R. for there all Pleas be Cm Rege. It was accorded in 7 E. 2. by Sir Guilliam 
Inge, Ch. J. of B. R. and the Juſtices, that in Writs of Attamts wpon an fe of Novel Diſſeiſin taken 
in B. R. there ſhall be a certain Day given as in the Aſſize; for Ex:unple, the Munday, or the Mor- 
row, or in the Utas or Quinden of Eafter : Bur it behoves, that the Tenant has Garniſhment by 1 5 
Days in the Attaint; for this Statute of Articuli ſuper Charras does not give any leſs Term, but only in an 
e of ++ Nerel Diſſeiſn in E. R. C. B. or in Eive. 2 Inſt. 568. 

++ Nee, that in B. R. they allow'd Attachment in Afhze of Novel Diſ*iſin of 3 Days and leſs ; quod 
Nora. Br. Attachment, pl. 13. cites 22 Aff 79.8. P. F. N. B. 177. (D) 

This Branch, as to B. R. ſeems to be in Affirmance of the Commen Lat, for in criminal Cauſes, 
which concern the Life of Man, if a Man be indiffed of Treaſen or Feleny in the County dere H. R. 
doth ſit, the Venire fac? for the returning of the Jury need not bate 15 Days between the Teſte ard the 
Return; nay, the Entry may be Ideo immediate venir inde jurata, &c. But , the Indiftment be taken 
in any other Corrnty, and removed into B. R. there ought to be 15 Duys between the 'I'clte of the Venire 
fac. and the Return. 2 Inſt 568. . 

Conmiſſicuers of Oyer end Terminer may, in caſe of Treaſon, Felony, Mifprifion, Treſpaſs, &c try He 
Pr jener ti e ſame Day they award the Veuire fac', as by divers Precedeuts, ancient aud late, do appear; 

| but 


Boo the CommilGloners as make a Precept 
immediately the ſame Day, if they will, or any Day after. And 


aftices of Peace; may try the Priſoner the ſame Day, or any 
; . 2 Tultices of Gaol Delivery, and * of 


therefore an icular Precept is not requifire. There was a general Summons made 
the firring of the Juſtices in Fire. | 
The printed Books leave out (or before the Fuſtices of the Commen Bench) whic 


_ 
8 
4 


added. 2 Inſt. 567. 


2. Si Summonitio omnino dedict a 
vocandi ſunt Summonitores, ut teſtificentur f 
ur examinati concordes inveniantur ſumm' teſtificantes tunc primo 
vadiat ſummonitus legem, per quam ſe defendat contra ſummonitorum retti- 
ficationem, & non ſolum quod ſummonirus non tuit in propria Perſona, 
ſed quod nulla ſummonitio venit ad ipſum nec ad domum ncq; ad familiam 
per quam inde fuerit premunitus ante diem litis. Si autem fummoni- 
tores in probatione ſummonitionis diſcordes inveniantur, non habebit 
ſummonitus neceſſe ulterius deſendere fum* fed dabirur ei alius dies in 
Cur. niti tunc gratis voluerit reſpondere. Fleta, Lib. 6. cap. 6. S. 12 
& 13. 
3. Sammons upon Grand Cape, and other Summons ſhall be ſerved 15 
j Day of the Return 4 the Writs ; but 15 Days before 
the fourth Day of the Return is not ient; and becauſe it wanted 4 
Days of the 15 before the firſt Day of the Return, the Demandanc 
could 1 of the Lond Br. Summons in Terra, pl. 6. 
Cites 3. 

4 Dire of the Bailiff of the Defendant in Aſſiſe, by Pledges, is 
no good Attachment. Br. Attachment, pl. 7. cites 28 All. 40. 

5. In Athſe the Tenant faid, that zot attach'd by 15 Days; and the 
Sheriff was examined, who ſaid, that be warm d the Tenant in the Preſence 
222 Men 15 Days before, &c. but no Attachment was made of the 

enaut's Goods, nor Pledges tound, &c.. and the Attachment awarded good 
| ; Nora. Br. Attachmment, pl. 9. cites 34 Aff. 1. 

6. It the Tenant appears by the Sms, he thall not take Advantage 
of ſaying, that he was not well ummon' d. And the fame Law, if he 
411 be efſoign'd ; becauſe theſe things affirm the Summons. Br. Summons in 
Terra, &c. pl. 22. cites 46 E. 3. 30. 
7. 2 that in Precipes againſ# 4, the Sheriff cannot ſum- 
8 one, but this is Summons again ail. Br. Sommons in Terra, pl. 
3. Ed. 4. 21. 
8. In Actions in the Realty, the Proceſs is Summons, Attachment, and 


by certain of his mere perſonal Chattels, (viz. neither as 
Ward, or the eqn * ot his Franktenement, as a Clad of the 
Land, &c.) that he ſhall be there ro anſwer; which Goods he ſhall for- 


teit, it he does not appear; and for that Reaſon it mutt be of his own 


wich him, or leave them with the Party 
as he 


eaſe; But * 
Party till he makes Default. Fin. Law, 94 a. 


To prove a Summons of the Tenant there ought to be 2 or 3 Wit- 
es. 8 6. b. 3 if 
See Diſceit 10. 31 Ez. cap. 3. &. 2. the avoiding of ſecret Summons in all real 
Ar 1— Afions, without convenient Notice of the Tenants of the Freehold, be it alſo 
ordained and enacted by the Authority of this preſent Parliament, that after 
Summons pon the Land in any real Attion, 14 Days at the leaſt befure 
Day of the Return thereof, Proclamation of the Summens ſball be made on 
„ in Furm aforeſaid, at or near to the moſt uſual Duor of the Churches 
Chapel of that Town or Pariſh where the whereupon the Stinons was 


made, 


LETS 


all the Court, the Summons was not well made. Cro. E. 42. 


— 


Summons. 49 


_ —— matt as atttts Bf be i — 
made, does lie, and t * ſo as aforeſaid ul be returned, is on Guny, 


ber with the Names of 
And if ſuch Summons ſhall not be proclaimed and 


Manner as if all the Pariſh was in one County; and the Danſe Bs Fn 
is brought, ſhall make the Proclamation in the other C at the Ch v 
the County where the Church is. 


Warrant to do it by the ſaid Sratute, tho he be not Sheriff 
2-3. pl 286. Trin. 34 Eliz. Anon. 

But if there be no Church in the Pariſh, the Summons by the Common Law is ſufficient ; for it was not 
the Intent to have Summons at the Church where there is no Church; And fo it ſeems when there is 
wo Sermon nor Prayers meane between the Delivery of rhe Writ to the Sheriff, and the Return or Time 
limited in the Starure. And. 2-8. pl. 286. Trin. 34 Eliz. Anon. 

H if the Land lies in 4 Pariſves, and there is no Church in one of them, it is ſufficient to make Pro- 
clamation where the Church u in which Pariſh the Summons is made. And. 278. Trin. 34 


And if there | Perth, Crnchmaten need) net be math e258 che Brakes: tee if 
ir be made at ö Brownl. 126. Allen v. Walter ——S. C. Hob. 133: 
Per Curiam he Common 
For avoiding cf ſecret 
— — — 01 


2 „ and every one 14 Days be- 
; return d, Pp 5 the 
Summoners, that was not for that is all the Form at the Common Law, and i 
tion made by the Stature in the Point of Summons. Hob. 133. Aller v. Walter. 
But where he did return that be bad proclaimed the Contents of the Writ, is i 
Allen v. Walter. — For he ought to |: S. C. 
It was moved to ſet aſide the Grand , Proclamation not 
Return of the Summons according to the Statute 31 Eliz. cap. 3. 
Aimar and Proclamation made October 25, which was but 6 Days 
a Rule to ſhew Cauſe, which was afterwards made abſolute. Barnes's in 
Freeman v. Canham. of Pract in C. B. 115. Freeman v. Cannon, 8. 
made, the Rule was made on Affidavĩt of Service. - 


11. In Summons in real A Sions, the Summoners in the 


of 
vi 
if 


| 


Z 
1 
2 
7 


Peruours Veiors Ec. ought to ſummon the Tenant, 1ſt. 76 bis 

and name it in Certainty to render Sc. adly. — fda 
Name cf the Demandant &c. 3dly. They the Land in 
Demand. 6 Rep 54 b. cites 3 E 3. 48. 43 E. 3. 32. a. 40 E. 3. 16. b. 


12. Diſceit tor Non- ſummons in a Formedon in Remainder ; 
moners and Veyors were examined by the Court, as it was held 
to be, and not by the Clerks, whether the Wards, ; 
AiF, and at what Time; and it appeared they did it after Sun-ſet - And 


; 
] 
ö 


Mich. 27 & 28 Eliz. C. B. Greene v. Ardene. 


* 


| 


(C. 4) Summons. Ii other than Real Afions. Good. 


„— 
C. cited 


by Virtue thereof did appear on Friday the 197th &c. his A 

cannot be intended on another Peg; end for thee fine a GN 

was quaſlyd. 1 Salk. 181. Pl. 1. Trin 2 Ann. R. R. The Queen v. * the King 
yer. ; 


o (C. 5) Neeefry, 


60 Summons. 


111 <4 
——— 


ͤ—ü—?. 


re (C. 5) Neceſſary. In what Caſes. In other than Real 
paſs (B. a) ( 5) ſary V | 


Ld. Raym. Rep. 225. Hill. 8 W. 3. R R. in Caſe of the King v. 


Chalke, cites it as the Rule down in Glide's Caſe. 


1 - 3. D. was convicted np a Penal Statute of * I. cap. 7. er in- 
pl. 1. S. O N ng of Yarn delivered to him to be woven. Per Holt Ch. J. Ot Com- 
de mon Right the Party ought to be fummon'd, it poiſible; and it would 
8 C. be well to fer forth, That he was ſummon d, and appeared, or did not 
t not S. P. appear, or could not be found to be ſummoned; and though the Act of 
| Parliament orders the Otfender ſhould be convicted, yet that muſt be in- 


tended after Summons, that he may have an Opportunity of making his 


F 


Defence; and it is abominable to convict a Man behind his Back. And 


all the Courr 


— 


Paſch. 6 Geo. 2. cites the Caſe of the King v. Gregg, Mich. 13 Geo 1. and in the Caſe of the King v. 
Folland, Trin. 5 Geo. 2. and the Caſe of the Queen v. Squire, and of the King v. Allington. 


5. Where a Mandamus was directed to the Chancellor &c. of the Uni- 
verlity of Cambridge, to reffore Dr. Bentley to bis Academical Degrees, to 
which a Return was made, but no Mention therein that the Doctor was 
ſummoned, nor did the Return fer forth that the Proceedings in the V ice- 
Chancellor's Court, or the Congregation, are according to the Rules of the 
Civil Law, and therefore the Return was held ill, and that thereſorè the 
Proceedings muſt be intended to be agreeable to the Rules of the Com- 
mon Law; and it fo, * the Party has any Relief by 
applying to another Court, this Court will relieve him, if he has been 
proceeded againſt and degraded without being heard, which is contrary 

to Natural Juſtice. And therefore a Peremptory Mandamus was granted. 
2 Ld. Raym. Rep. 1334. Hill. 10 Geo. The King v. the Chancellor &<c. 
of Cambridge Univerſity. : 
A Summons 6. Exception was taken to an Order of & 


Ore Mons made to hinder the De- 
need not be fendant from ſelling Ale, That it did not appear that the Defendant was 


mentioned ſummon'd. _ To this it was anſwer d, That tis true a Summons had been 
neceſſary, if the Statute had not given the Seſſions, or two juſtices, an 


abſolute 


.. eons 
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abſolute Power to put down Alehouſes at their Diſcretion; but that where where they 
they have an unlinuted Poczer, it tis not neceſſary to ſet forth any Summons in dane Ju 4 
their Order, neither is a Summons ever ſet out in Orders, hut in Convittions _—_ , 

tor Deer-itealing, or the like, where great Fines are impoſed, there tis ceed wi 
uſual ra:fer forth that the Party was ſummoned ; bur tis not fo in Orders ſummoning 
tor. Baſtardy. 8 Mod. 309. Mich. 11 Geo. The King v. Auſtin. 4 —ů it 
zy Ioformation. 2 Ld. Rayvm. Rep. 14. Trin. 11 Geo. The King v. V 2 
> — ao09 loner belng eouting DC T_T: 


———_— 


— 


(D) Summons. Attachment. By the Goods of whom 
* One may be attach d. 


F B. bas Goods of A. in his Poſſeſſion, B. be attach d by No Goods 
1 doit Goods; for 25. is charg b to rener it to 1. 11 h. 4 90. . 1 bur 


the proper Goods of the Party, and not Goods pledg d nor Goods borrowed. Br. Attachment, pl. 20. 
cites 35 H. 6. 25. 


n an Action againſt Baron and Feme, the Feme, becauſe ſhe Firzb. Tir. 
has un ©9903, Ougye £9 be attach by the Goods of the Baron, racine 
Contra 7 D. 6. 9. b. F 7H 

9. tnar me 


mav be attach'd by the Goods of the Baron. And IÞid. pl. 4. cites Trin. 26 H. 6. 2 oat 
Firzh. Tir 2 pl. 17. S. P. admitted, cites Mich. 8 a. — 


z. So in Action againſt the Sovereign and his Commoigne, the Firzb. Tir 
Commoigne ought to be attach d by the Goods of che one, the | 


| D. 6, 10. 


EL 


2. cires 


ich. - H. C. 


- "oo 
(E) Summons and Severance. In what Actiant it lies. Se = 


— 


1. 1 T les in Action of Waſte, becauſe the Land is to be recovered, Br Saunen 
43 E. 3. 32. 2D. 4. 2. — 


(bis) cites 8. C8. F. Br. Waſte, pl. 29. cites 42 E. 3. 21, 22.—8 P. For the Wit h. ha be. 
hzredatiunem, and the Action of Waſte is 2 Plea real: In an Action of Waſte by 2 in the Te- 


nuit, a Relcate of the one is a Bar to both ; but otherwiſe it is in the Tenet; for there it bars but him- 


ſelf. 2 Init. 307. 
2, It lies in Quare Impedit. 11 H. 6, 23, b. 55, abjudged + 21 ſlices in 
E. 3. 38. h. ? — 8 


Writ of Error ujcn it. Cro. E. 324. pl. 16. Paſch. 36 Eliz. B. R. v. the Queen. * Br. Sum 
8 Ce eie SEED =—_ the 
t may plead it ro the Count, the Writ Per Littleton and 
9 Br. Count, pl. 66. cites 6 E. 4 10. and! they Bald 
+ Br. Summons and Severance, pl. 13. cites S. C. 


3. Ber (OF UT CEO Oe of the Whole. Contra, 21 E. z. 


38. 

. It lies in Ward of Body ; becauſe it goes in Diſadvantage of Jenk. 24. pl 
Companion, being entire. 49 E. 3. 19. 27. 18 E. z. 56. 30 E. 3. 30. = 0 

ur, 11 h. 6. 55. t 38 E. 3. 9. b. adjudged +. 45 .. 58,7 


mons and Se- 
| verunce. pl. 
t Br. Summons and Severance. pl. 12. cites &. C. 


/ F. So 


2. cites 33 H. 6. 31. & $35 H.6. 19. S. P. 
+ Br. Summons and Severance pl. 5. cites 8. C. 


Land. 3 
Charters, for Perab venture he is to 
it. 20 H. 6. 45. 18 E. 3. 56. adjudged. 


2. 20 H. 6. 45. das, H. 19. . Severance lies in 
that ſo it ſeems of Actions or mixt, but not perſonal ; Bur that 


and Severance pl. 2. cites 34 H. 6. 31. &35H.6. 19. 


8. Jt does not lye in Quid Juris clamar. 48 E. 3. 32. 
cad v. Redman; But the Nonſuit of the one ſhall be the Nonſuit of the other, for the Tenant ſhall 


9. 14 Summons and Severance does not 
I 
*$P _ If lies in Action of * Debe by Execuzors. 10 H. 6. 2. b. 


and Severance pl. 1. cites 25 H. 6. 3. 


S P. Ibid. pl. 2 cites 34 H. 6 31 & 38 H. 6.19. —— 


8 P. 10 Rep. 134. Paſch. 10 Jac. C. B Redman v. Read. 


declare, that it was loft in the Teftator”s Life-time, but lay the ſince his Death; 
Plaintifls were ſummoned and ſeverca, and Non Pros enter d as to them, to the 3d the De- 
Nx him, and 500 I. Damages. Upon Motion in Arreſt of 
by Ch. B and the whole Court, that Summons and Severance did not lye 
this Caſe, becauſe the Converſion which is the moſt material Parr of the Declaration was in the Exe- 
5 . Action mo — -_y on their poſs of — Paſſeſſon, 
uit 


„ nee ee! 


* — m 
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upon Action. Brooke ſays the Reaſon ſeems to be in as much a Writ of Er- 

as the Plainritts II my gang entry ef Rev. 2 
of W in a Manner are way of ence, in whi bi he 

rr oO; cs 20 ) ſhould be 


an_— 


contra of the Plaintiff in Action I; For the Nonſuit or Releaſe of fummon'd & 

the one goes againſt both. Br. Sommons and Severance, pl. 19. cites 29 — — 

All. 35. a Writ alone 
it 1s not 


good. Carth. . Trin 3 Jac. 2. B. R. Hacker v. Herne. —— 3 Mod. 134. S. C. 
In falſe Judgment, one of the Plaintiffs, who before had appeared, was nonſuit and ſevered. D. 262. 


b. pl. 32 


16. Champerty by two againſt one who maintain d in Scire facias upon In Champerty 
4 Recognizance brought by the Plaintiff for the Part of J. 4 The one nge. 
Plaintitf was nonſuited, and it was awarded the Nonſuit of both, and 2 
that Severance does not lie; contra ſome, it the Action had been mons and Se- 
founded wpon a Real Action. But ſays it ſeems that all is one; verance docs 
For a Man ſhall recover only Damages in this Action; Contra of Attaint 2 — 
tor by Attaĩnt upon a real Action, a Man ſhall be reſtored to the Land, per pinch 
and to recover Land ; rr e Note the Diverticy. Br. it lies in this 
Sommons and Severance, pl. 7. cites 44 E. 3. * 4 
* 

fourded upon a real Alien. Brooke favs, Quere inde; For it ſeems that it does not; For it is not like 
to Writ of Error or Attaint, which ſhall reverſe the firſt Action; For this Action of Champeriy is only 
to recoter Dam iges or Penalty againft the Party Defendant ; for the Writ at the Suit of the Parry, fays, 
Ad grave Damnum, &c. Er. Summons and Severance, pl. 20. cites 47 Aſſ. 3. 


17. It lies in Writ of Conage. Br. Judgment, pl. 144. cices 10 H. 6. 


be, inaſmuch as they are by way of Defence ; and of the 
ſendant, the Default of the one thall be the Default of 
mons & Severance, pl. 2. cites 34 H. 6. 31. & 35 H. 6. 1 

19. It lies in Writ of Intruſian, Raviſhment of Ward, 
Caſes, as E ject ment, &c. where a Man is to recover the 
which is in Demand. Per Vaviſor. Kelw. 47. b. pl. 4 
7. Anon. 

20. In a Nativo habendo Summons and Severance lies not. But in 
Litertatc probande it is otherwife. F. N. B. 78. (I) | 

21. In a Que Jure brought by z, Summons and Severance lies; and 
1 be the Nonfuir of the other. F. N. B. 

128. (K) 

22. In a Writ of Eſc beat, Fur medon, Error, * Nuper Obiit, if one Co- Nuper Obiit 
parcener &c. deſorces the other, he that is deforced ſhall be ſummon'd 9 2 againf 
and ſever d. Sce Jenk. 42. pl. 79. — the 
mond and 


one was fum- 
ſever'd, and the other awarded to ſuc alone for the third Part. Br. Nuper Obiir, pl. 1. cites 45 E. 
3- 49- | 


23. Summons and Severance lies in a Nyit of Partition, and vet he 
that was * ſhall have his Part; for Partition muſt be of the Whole. 
211. pl. 46. 
* las dis of M e Summons and Severance lies. Godb. 5g. 
pl. 70. Mich. 28 & 29 Eliz. B. R. in Giles's Cale. 
25. And therefore it lies in an Action on the Caſe Ouare exaltavit 
”- Wk per quod Pratum ſuum imundatum fruit. God. 59. Giles's 


P (E. 2) At 


10 R 


Read 


135. a. In a Nota 


* 


releaſed. Cro. J. 
CE of Ber and Farley v. 


4 


v. Redman, cites 3 


2404240 
21 et 


mg 


E. z) Neceffary. In what Caſes. 


Is « Caſes 1t hes. 
(F) Severance. ms ie 


74 15 
1 Mal 

os „ 75 

u 36a 

2333. 1 g 

E 8 32 

22 UF & 

28 28 

oh 215 

"2 30 

15 ; 

: 235 

2 1 

275 55 


1 Hi 


— — 
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(G) At Salat Time. In what Cafes there ſhall be 
Severance without Mrit of Summons ad ſequendum 
1. Fter Appearance made by 2 


ſimul. 
| ointenanes Plaintiffs, if one A Writof 
Default — — withent takes Error in Aſ- 
ces > Dequernn, *2D. 4 23. 5. — 


Plaintiff in Error appeared, and the others made Default; — — 
Ad ſequendum fimul, and thereupon Judgment of Severance to have . 
ance can be no of without Proceſs; but otherwiſe i 

Yelv. 4. Paſch. 44 Eliz. B. R. in Caſe of Ld. Crumwell v. Andrews, cites 
* Br. Summons and Severance, pl. 10. cites S. C. 


(H) What Judges have Por to award 


a Severance. 


> 4 


1,"F"DE Juſtices of Niti Prius have not oer to do it. 2 b. 8 . And ir 


4 23. U. was —_ 
furcea'e from taking the Inqueſt, and the Juſtices of the Ban, co rave the Record, ſball give the Jud 


ment; and others in a contrary Opinion; t. quere. And Bronke favs, this ſcems to be of ti 
taking of tlie Inqueſt. Br. Summoas and Severance, pl. 10. cites 8. C. mY 8 


(D Summons 


— 


— 


56 Summons and Severance. 


— 


L 


Se (L) (I) Summons and Severance. What Perſons ſhall be 
ſummon d and ſever d. 


Coparceners bring Writ of Coſinage, and one is nonſuited, the 
hall be ſummon d and ſever d. * o Y 
Io Y. 6. 9. 


E. 3. 35- 
dit, and the one will not ſuc, he ſhall be fammon'd and ſever d, but if he will vary 

Writ ſball abate without Remedy; for then it appears that they have joined upon ſeveral Titles; Quod 
nota. Br. Quare Impedit, pl. 2. cites 26 H. 8 5. 


5, So in Action of Treipais by Executors, 
ror taken, Summons and Severance lies. 14 Þ. 4. 29. 


1(s of thei 
21 Hard. 318. Manley v. Lovell. Ca. Lit. 139. a. (h) is, that ir lies for Goods taken 
out of ti.cir own Poſſeſſion. 


It lies in 6, So in an Account by Executors againſt the Bailee of their 
Account, *5 Teſtaror, Summons and Severance lies. 20 E. 3. Aecount 78. 
et Mjudged. 


*$ P. Br. Summors and Severance, pl. 9. cites 43 E. 3. 14 Brooke And fo ſee Severance j: 
9 Contra by other 8 Ibid. pl. 2. cires 34 H 
31. 35 19. | 


* 


See(E) pl (I. 2) Executors. In what Cafes and Actions they may 
be Summon d and Sever d. 


Excommunication was pleaded in the one, 
and did not come; wheretore he was ſe- 
by Award, and the other admitted to fue alone: And fo fee that 
both did not fue; quod nota. Br. Executor, pl. 30. cites 42 E. 3. 13. 
it 2. Debt by 2 Executors, the Defendant was outlawed, ſued Charter 
of Pardon and Sire facias againſt the Executor who was not ſerved, by 
which be ſued again, which was returned ſerved againſt the one, and nct 
azainf# the other; and the Plaintiff prayed Sicut Pluries, and could nor 
have it, but was compelled to count againſt him only. Br. Executor, pl. 44. 


cites 3 H. 4 10. 
as the Exccutor may be ſummon d and ſever d, and the one who comes firſt by Diſtreſi ſhall anſwer. 


2 and Firzh. Executor, pl. 10. 
for Arrears of Annuity granted by Deed to the Teftatcr, Sum- 
and Severance lies for the Executors, Keilw. 47. Mich. 18 


5. In 


RC * 
re f 188 


— and Severance. 67 


= ict ions brought by Executors, there ſhall be Summons No Sum- x 

e beſt ſhall be taken for the Benefit of the man ang 

Dead. Co. Litt. 139. a. (h) 5 7 5 
- as 


for the 
Revrelentarive of the 
Hilf. C. B. 196, 197.— 


— 


K) How it ſhall be made. In what Caſes, evitbout 
Proceſs. 


INaRi ht of Ward by 2, if the one be nonſuited after that he has S. P. but af 
Lese, be ſhall be Eber b without Proceſs. 30 S. 3. 5. K. v. r 
adjudged. ſhall be 


Procefs. Br. 
Summons and Severance, pl. 12. cites S. C. 


2. Summons and Severance lies between Execrtor's Plaintiffs ; and if 
one be outlaw'd or excommunicated, he may be demanded ; and it he 
| comes not, thall be ſever'd 17 an Award without Proceſs, atter he hath 
| appear'd, and the other ſhall proceed without him; but if he has not 

appear d, then Summons and Severance thall iffue out againſt him. 
Brownl. 37. in an Anonimous Caſe. 


(L) How the Proceſs ſhall be, before Severance. 


© 


1. IA Formedon, if Summons ad ſequendum ſimul iſſues, the Grand 
Cape 12 go of the Whole, and not of a Moiety, till the Severance 
comes. 17 E. 3. 36. 
2. If _ ſue Hire Facias of the Land, and the one makes Default, 
Summons ad ſequeadum ſimul iffue, and not Scire Facias ad fequen- 
dum fimul, as appears 3 E. 3. And yet it was faid, that upon Aid 
Prayer in Scire Facias, there Scire Facias ad Auxiliandum ſhall iſſue, 
according to the Nature of the Original. Br. Summons & Severance, 
KY cites 12 f. 4 3. & 18 E. 3. accordingly. But by 6 H. 7. 12. 
ire Facias thall be the Proceſs in the firſt Caſe, by the beſt Opinion. 
3. Debt by 2 Executors, and the one will not ſue, he thall be ſum- Br Proceſs, 
mon'd and ſever d; and it the Summons ad ſequendum ſimul be award- Pl 12. — 
| ed, and at the Day the Defendant makes Default, yet the Proceſs ſpall be * 
made in Name of beth the Executors, till the ane be . 4 or the Preceſs 
” determined by Oitlawry againſt the Defendant ; and he ſhall not be ſever'd 


* he be ſummon d. Br. Summons and Severance, pl. 1. cites 28 JI. 
3. 


2 4. 1. 


58 Summons and Severance. 


And if the As in Præci reddat by two, if the ane will not [ie at the Dey 
13 hs the do U there Summons ad ſequend uni 
thes Day, nor illne, and Grand Cape of the whole Land; quod non negacur. Br. 


the one De- Summons and Severance, pl. 1. cites 28 H. 6. 3. 

mandant, a 

hen the other Demandant ſhall recover the Moiety, per Moyle ; quod non negatur. Ibid. cites 28 H. 
6% And there all the principal Caſe above is agreed verbatim again as above. 


5. There are 2 Sorts of Severances, 1. When the Plaintiff will aot ap- 
pear, there he ſhall be d and fever'd. 2. When al appear; but 
tome ane or more will not proſecute, there he or they thall be fever'd by 
Order of Court. Per Hale, Ch. B. Hard. 318. Mich. 14 Car. 2. in Scacc. 
in Caſe of Manly & al v. Lovell. 


— 


(Ma) Phadings. And in what Caſes the pit ſhall abate 
before or after Severance. 


And if 2 1. IN A, if there are 4 Fointenants, and to diſſciſe two, they fh 
Jeimten ant: I have . in Name of the four ; and the two ſhall be ſum non'd 
are diſſeiſed, and ſever'd. Br. Summons and Severance, pl. 17. cites 23 Aſſ. . 


and the 


A ee, the other ſhall have Akte in Name of both, and the Purchaſer prall be dna 
and ſever's Br. Sommons and Severance, pl. 17. cites 23 Aſſ. 9. 


2. In Aſſiſe again 3 Dang bters, it was found, that 2 made ite Diſſc:- 
fin, and the third not, and all three brought Attaint, and fhe cui did n- 
thing was ſever d; and the Defendant pleaded to the Writ, becauſe the 

ird, who was acquitted, and had no nor was not grieved, was 
join d with the other two; and therefore the Writ was abated ; quod 
mirum, after Severance. Br. Brief, pl. 294. cites 29 Aſſ. 14. ſee 
thereot 39 E. 3. & 11 H. 4 26, 27. 

3. A Writ of Debt was by 2 Executors. Defendant pleaded, 
of that one was dead. Plaintiff replied, that he that died was ſever'd. 
— But the Writ was abated. Br. Brief, pl. 136. cites 38 E. 3. 11. Contra 
tors of the * 16 E. 3. g 
Earl 


lisbury, it was pleaded, that one of the Executors, who was named in the Writ, is dead. ſudgment 
of the Wrir, &c. It was replied, that he was ſever'd, and died afterwards; and yet the Writ was 
abated by Award, &c. Firzh. Tir. Accompr, pl 78. cites Hill. 20 E. 3. 

But in Debt by two Executors, one was d and ſever d, and he that was ſever'd, died. The 
Defendant pleaded in Abatement of the Writ. Reſolved, that the Writ ſhall not abate. 10 Rep. 134. 


Paſch 10 Tac C. B Read v. Redman. 


* Went. Of. of Exec. 140. cites S. C. & Fitzh. 111. 


4 Præcipe quod reddat 7 2 Femes againſt one who vouch'd, and at the 
Summons ad Warrant” ſicut Pluries, the one did nat come, but was nouſuilcd ; 
and the other appear d, and pray d, that the other be ſever d ; and was de- 
manded, and did not and was ſever' d by Award; and the Zenant 
ſaid, that ſhe who is ſever d bas taken Baron pending the Writ. And the 
W rt awarded good, quod Nota, by reaſon of the Severance ; for ocher- 
wiſe it ſhall abate againſt all. And now for the Miety it remains goud. 
Br. Brief, pl. 225. cites 39 E. 3. 16. | 
J. Ward by 2, and counted, that the Tenant held of their Ance/tor, and 
'd the Deſcent to them; the Defendant ſaid, that there is une R. in 
full Li e, not named, to whom the Seigniory deſcended with the Pl:intiffs. 
Judgment of the Writ. Belk faid, this R. bas releaſed i the Tinant, 
* inſt whom the Writ is brought, and fo the Action is giwcn to us two 
lone. But Cand. ſaid, You ought to have joined all — and alter 
| R. thould 


ä 


Summons and Severance. 


R. ſhould have been ſummon'd and fever'd. Finch faid, If you had 
counted that he held of yourſelves, and bad not mentioned the Deſcent, then 
it had been good without R. But now, by mentioning the Deſcent, R. 
ought to be named, and ſfummon'd, and fever'd, and the 2 ſhall reco- 
ver the Whole, and the other may have Account againſt them. Br. 
Summons and Severance, pl. 5. cites 45 E. 3. 10. 

6. W here two Lords arc, and the ane relea/es to the other, and he comes 
to diſtrain, and the Tenant offers bur a Moiety of the Rent, he ſhall rake 
the Diſtreis. Per Wych. Er. Summuns and Severance, pl. 5. cites 45 


. 10. 
* Three leaſcd for Life, and 2 releaſe to the third, and he b 
Waſte alone, ſuppoling that he leaſed; and the Tenant thew'd Deed that 
the three leaſed, Judgment of the Writ; and the other pleaded the Re- 
leaſe of the two, and the Writ awarded good; tor whereas three leaſed, 
therefore the one leaſed. Br. Summons and Severance, pl. 6. cites 46 E. 


3. 37. : 

8. Aſfile by 2 Barons and their Femes by Title of Coparcenary, and the 
one Baron 2. were ſummu d and ſever d, and the Tenant pleaded to 
the Writ, becauſe the Baron who was ſever d was Alien born ; Et non al- 
locatur, but the Writ awarded good. Contrary ir ſeems, it he had not 
been fever'd. Br. Briet, pl. 120. cites 11 H. 4. 26. | 


9. For the better underitanding the true Reaſon of the Law in the 


Caſes of Summons and Severance, theſe Diver/itics are to be obſerved. 1. 
Between II its real Original, and Writs real Frdicial ; for it 2 Coparce- 
ners or Fcintenants bring an original real Action, and one is ſummon'd 
and fever'd, and dies, the VV rit thall abate; tor in a real Action a Man 
thall never recover upon a Writ which is falſe in Words, or for 
his Caſe, becaute he may have a Writ both true and apr, as this 
to become ſo by the Act of Cod; and in ſuch Cafe the Writ thall abare. 
Bur if 2 C:parceaers or Fointenants bring Scire facias, which is a judicial 
Writ, upon a Fine levied &c. and one is ſummon'd and fever'd, and dies 
without Iſſue, the judicial Writ ſhall not abate ; but it the Coparcener 
that died had Iſue, then the Writ ſhould abate, according to 42 E. 
2&8. 2dly, The Diverſity is between real Writs original, where 


be 


that is {17mon'd and ſever d dies, which is the At of God, and by which 


the Writ abates, and where an Entry is made into the Land, or there is 4 
taking of Baron by the Perſon who is ſummon'd and ſever'd ; tor ſuch are the 
Acts of the Party ſummon'd and ſever d, and the Writ by ſuch Acts 
(where there is not any Summons and Severance) become abatable only. 
zaly. The Diveriity is between Actions Real, concerning Freehold or In- 
heritance, without any Regard to the Survivor, and Add ions meerly Per- 
ſonal, or Mixt with the Realty, in which Chattels or Things intire are de- 
manded, there, it one Plaintiff be fummon'd and ſever d (where the 
Thing intire ſurvives to the other) the Writ thall not abate ; as in Writ 
of Ward of the Body, according to 37 H. 6. 11. 38 E. 3. 35, 36 &c. 
Io ay 134-2. b. in Cafe of Read v. Redman. 

10. In Luare liupedit in ſome Cafes, the Death of one of the Plain- 
tills ſhall not abate the Writ without any Severance, viz. where ot heræiſe 
the ſurviviag Plaiatiff would be without any Remedy &c. as upon Plenarty, 
and 6 Months pais d, where Lapſe ſhall incur, which Reaſon perhaps 
may reconcile all the Books, which prima tacie ſeem to ditter ; and this 
is the Reaſon given in ſome of the Books, as in 38 E. 3. 36. 9 H. 6. 30. 
&c. that otherwiſe the Tort done to the Plaintiif will be difpunithed, and 
the Survivor loſe his Preſentation by Lapſe, and perhaps his Inheri- 
rance, As where 2 purchaſe Advowſon in Fee, and a Stranger uſurps; 
but where alter the Death of one the Survivor may have a new Writ 
without any 6 mg to him, there in fame of the Books the Writ has 
abared, but without Queſtion, if one be ſummon'd and ſever'd, and 


dies, the Writ ſhall not abate. 10 Rep. 134. b. in Caſe of Read . 
Redman. Eg 


60 Summons and Severance. 


(N) What the Party ſever d may do after Severance. 


Several 1. IN Delt by two Executors, one of them is ſummon d and ſever'd, 
Books fa, and the other proceeds to Fudgment, in fuch Cafe he who was ſe- 
9 — vered ſhall not be received to acknowledge SatisfaiFion of the Debt, be- 
2 — cauſe he has no Day, nor is privy to the Ju nt, but ſecluded from 

" ie: and yer if be tad made s Rebaſs beſwe the adg ment, it ſhould have 
been a Bar, notwithſtanding the Severance. D. 319. b. pl. 15. Mich. 
14 & 15 Eliz. Anon. 


thereof; for he cannot 
. And the Reaſon there - 


F, ſo as this Releaſe came before any Debt or 
if the Defendant be had in Execution at the Suit of 
the ſever'd Executor diſcharge the Sheriff 
Execurtor 104, 105. 


——— 


—I 


(O) Judgment. How. After Summons and Severance. 


1. IN Ward by 2, if the one is fummon'd and ſever d, the other ſhall 
recover the whole Ward; for this cannot be ſever' d; Per Finch. 
Br. 
2. 


udgment, pl. 127. cites 45 E. 3. 10. 
Debt 8 an @ Bond to Teſtator, 3 of them were ſum- 
mon'd and ſever d, and the other proceeded and had Fudgment ; and upon a 
Writ of Error brought it was objected, that there is no Mention of thoſe 
who were ſevered; for that they being ftill Executors, ought to be 
named in the Jud Precedents were ordered to be ſearch'd in C. B. 
as to the Courſe whether upon Summons and Severance Judgment 
ſhould be for thoſe only which ;z which they certified to be ſo. 
And the Court (abſente B ) held it a good Courſe; tor perhaps the 
Executors which are ſever'd never d the Teſtament, nor never will 
either prove ir, or adminiſter; fo when they are named in the Writ, 
and would not join, ir is reaſonable that Fudgment ſhould be for thoſe on- 
by that proſecuted without naming thoſe who ſeder d. And was 
_ affirm*d Niſi &c. Cro. C. 420, 421. pl. 11. Mich. 11 Car. H R. Price 
9 Fadgment is recovered againſt 4 Defendants 

3. A | is againſt 4 - A Writ of Err 
is brought, _—y med and ſevered, and he 
releaſes Errors, t gment is revers d quoad the 3, and a Nil capiat 
Breve entered tor the ch. 2 L. P. R. 538. cites Mich. 9 W. * 


For more of Summons and Summons and Severance in general, ſee 


Attachment, Jointenants, Nonſuit, and other Proper Titles. 


Summons 


2 2 —— 


* PP TY 


mons was in order to quicken rn their Rents into the Gen War 


Summons of the Pipe. Sunday. 61 


— 


Summons of the Pipe. 


(A) In what Caſes to iſſue &c. 


HE Summons of the Pipe got in the Tallages, and afterwards 
| Rats, with the other Debts of the King. Gilb. Hiſt. View of the 
g. 
1 * — of the Pipe is a Summons iz Words the * ſame with * S. P. But 
that of the Green Wax, only different Matters are charg'd in it. This Sum. the Sum. | 


take Tallies from thence. Gilb. Hiſt. View of the i. g 
— ; "a — 
the caſual Revenue is annex d to ſuch Summons of the Green Wax. Gilb. Hiſt. View of the Exch. 138. 


a 
the 


Precinct; or it any Accountant 

Timber, or other Goods of the Ki 
Summons of the Pipe ſhall not iffue in 
ad Compurandum, to which 
Pipe ended, — a Scire facias — Computandum awarded. 
Hard. 322. pl. 1. Paſch. 15 Car. 2. in Scac. Anthony Mildmay's Caſe. 


Hang 


ire 


Sunday. 


bat Things done on a Sunday, are void, or not. 


I. IME Dominico nemo Mercaturam facito: id quod ſi quis egerit, & 
ipſa merces E preterea 30 ſolidis mulctater. 2 Inſt. 220. - gh os 

Laws of King Ethelſtan. | 
=_ 2. A 


CY 


(B) Srvice of Proceſs, Rules &c. In what Caſes good 
on Sunday. 
upon the Lora s Day ſpall ſerve or 


eſs, Warrant, Or udsg 71. 
5 or Breach of the Peace) but 


&s of T1 


ſhall be void; and the Perſons executin 


wit 
2. In 
was given, viz. The Plaintiff being complained of to a Juſtice of Peace 
— Shona m n to find 
—_— 


upon 

That all Proceſs execured upon a 

be void ? Reſolved for the 

good Behaviour is a Warrant for the Peace and 

is to be favourably extended for the Peace. This Judgment was affirm'd 
ina Writ of Error in B. R. Trin. 3a Car. 2. Raym. 250. Hill. 30 & 31 
_— : 

Declaration 3. wvery of a Declaration a Sunday is not good. Ruled 

— — Haber, J Com 21. Tria. 2 Jac. 2 B. K. Anon. * 


Sri 
4 rr if ſuch were not void by the Statute of 29 Car. 2. And per 
Hott Rrengly it i ; For Grft i is A of ey within the ing of the Statute, as putting of Eccle- 
And he faid he would take 


faſtical Proceſs nem the Church Door, „ & four « P 


the Word Proceſs for and as tends to a Obſervation is to be made; 

T T F 4 f 32 H. 8 | | = — 41 

rin. Term ; For of 32 - 21. ins on Monday; But Qui aſch. is i 
Monday. Goal Powis dubitabant. 12 Mod. 606. Mich. 


—_ Sunday, bur is ke 
13 ＋ W. 's Caſe. —. 
Judgment by 

was not 


and that a Writ of Inquiry had been exe- 
had made all And the ]udginen: itvodk. 


Venire facias bore Teſte on a and held amendable. C:9. 
TAS Clad? 


— 5 Court, and the Party who refuſes to 
for Non-per- obey the Award abſconds, o that he cannot be found on a Week- Day, 


formance of A Service thereof on a Sunday is ſufficient to bring him into Contempt, 


v. hereon 


2 


_ — * 


= | 
| 


and Battery, upon Not guilty pleaded a ſpecial Verdis 


| 
[ 
N 


= ms \ 


ua Fl ao A = Mt 


5 
* 
N 


. * 


an Award, 
. there muſt 


Service, which if it be Sunday, tho' tis not good to have — Mice Gl 
ice, which i on a y tis not ro an on 
Day, Yer it is for Refuſal on any other. Cumb. 462. Mich. 9 W. 3. B N. Anon. _g 


6. The Queſtion was, Whether ſerving an Attachment for 
Sunday were within the Statute againit Sabbarh-breaking,theW ords bei 
that all arreſts on Sunday, except for Breach of Peace, are void. H 
Ch. J. faid, ſuppoſe it were a Warrant to take for Forgery, Perjury Sc. 

Shall they not be ſerved on Sunday? And ſhall not any Proceſs at the 
King's Suit be ſerved on Sunday? the Lord" s- Day ought not to be a 
Hundi nary for Malef actors; And this here of the Nature of Pro- 
upon an Indi But Cur. advifare vult. 12 Mod 348. Paſch. 12. 
W. 12. 10. 3. B. R. Sir. . . Cecil and others of the Townof Nottingham. 

n. Service of a Declaration in Ejeitment a Sunday was held Comb. 462. 
D INN Statute 29 Car. 2. cap. J. Comb. 286. Mich. à W. 

rin. 6 W. & M. B. R. Anon. 1— 


whereon to have an Attachment. 12 Mod. 158. Mich. 9 W. 3. Br. 


on Sunday. 12 Mod. 66:. 


. A Man was arreftcd on a Sunday by a Writ out of the Marſhalſea. 
The Court retuſed to diſcharge him, bur directed to bring an Action ot 
Impriſonment. 5 Mod. 93. Trin. 7 W. 3. Wilſon v. Guttery. 


9. A Woman was libell'd againſt for living incontinently 
Lord &c. and was thereupon excommunicated. The Suggeſtion 


Salk. -S. 
1. S. 


trary to the Statute 29 Car. 2. by which it it enacted, 1 — 
ceſs whatſoever ſhall be 4 on a Sunday, except in Caſes of Treaſon, Fe- Prohibition 
bey, or Breach of the Peace. And tho' it was pretended this Citation was * denied. 
fixed on the Church Door on a Sunday, and that tis the conſtant 


. 
ow it. Seri Hawki b 
Hawk. Pl C. 36. cap. 31. S. 38. 


Ls CY 


(C) In what Caſes it ſhall be Dies Juridicns. 


1. JF an Original ſhould bear Date on a Sunday, the Appearance of the But where a 
Party would zot it. Arg. Vent. 7. Hill. 20 & 21 Car. 2. B. R. 1 


in ale ot * Vaughan V. yd. was deiiuer 


on a Sunday, 

ws IF rit of Inquiry cha executed. The Court refuſed to intermeddle, ard ſid, That the 2 

TR all gcod ; Aud the Judgment ſtood. Ld. Raym, Rep. 705, 706. Mich. 13 W. 3 VWalrrave 
* Sid. 4c6. pl. 16. S. C. but S. P. does not appear. 


2. Ser. 


7 
Fe 


64 Sunday. 


— 230, 2. Serj ant Hawkins ſays, It hath been holden, that in every - Caption 
a4 E an 2 taken in a Sheriff's Torn or Curt Leet, the hw whereon 
Vat ic. it was taken ought to be fer f forrh, that it may appear not to have been 
on a Sunday. 2 Hawk. Pl. C. 56. S. 9. cites the Cafes in the 
The 4 — 3. Caſe againſt the Cuſtos Brevium, the Declaration was delivered on 
to plead mult Friqay 4:ormmg, and Rules given to plead within 4 Days, whereas Satur. 
always day and Sunday were not juridical Days. Et per Cur” we reckon them 
ſuch Days Non juridici as to Matters to be tranſatted in wy and therefore 
whercin the Sundays and Holidays are no Days to _— Judgment. But 
Deferda"' as to Buſineſs done out of Court, Rules to plead wir $s &c. Sundays 
way Iden zie are reckoned the ſame wirh other Days. SA rin. 11 W.. 
5 are B. R. Aſmole v. Ser jeant Goodwin. 


1 is never reckon'd one of thoſe becauſe neither 88 

And this is not like the Caſe mention d on the other Side, where Sunday is reckon d c- of the 14 
r e for his Journey, or come x up 1o London on tha 

6.4 17 reſolved, That the Plea 


as well as on other Day of the Week ; # - and for this 
tHould be received. 8 od. 21. Mich. : Geo. 1721. The Ld. Conings 
Days to move in 


critical Deja. 2 Salle 62. L Ton Trin 2 Ann. B. 1. be e 


ae R we + 5 ay 
8 8 rom St. Hillary, . an. 20. 
Sk Per 2 The Sunday is the true Day of the Return, and theretore it is 
after taking as it ought to be. Notes in C. B. 20g. Hill. ) Geo. 2. Jenner v. Oatridge. 


Time to con- 
on Monday Jan. 21, as the Return-Day of Oc. 


filer, The Court were of Opinion, —— 
Hill. was bad ; It ought to have been to a zoth, which, > is the true 
; Gan = Lloyd v. Becfton. 


Day of the Return. Notes in C. B. 207. 
5. The Writ was returnable Juinden Paſche, ſerved with Notice tu ap- 


WEED 28, tubic h was Sunday. It was moved to fta 42 8 


the Day arne 
. Rule. — CK wn. Eaſt. 7 G. 2. Lloyd v. Beetton. 
NotezinC 6. A Motion to ftay Proceedings the Writ returnable on a Sun- 
_ „ and a Copy thereof ſerved with Netice to appear upon the Monday after, 
reas the Eſſoin-Day was on the dnn, ; The Detendant did not com- 
— — this Irregularity till after Notice of a Declaration 
was ſerved, tho* before judgment ſigned, which it was intifted was too 
late; But the Court faid, Since he came before Judgment was ſigned, it 
ſoon enough; for till ſerving of the Notice of the Declaration, he 
not tell wherher the Plaintiff would 
rvice of the Proceſs ; and therefore 
Pract. in C. B. 103, 106. Trin. 7 & 8 Geo. 


(D) Statutes 


1. 1 Car. 1. ee „ or Concourſe of Peo- 
8 «oy a apa „N. 1 
2 s and Paſtimes, nor * aiting, Interludes, Common 
lays, or other unlaw 2 7 within their own Pariſhes ; 
aud every Perſon off — bn 4d. to the Uſe of the 9 the 
Pariſh. And if an Jo office of Peace, or the —_— ers Z 22 
of 2 2 


57 or 44 ate, upon their View, or 
— in the Premiſſes, 


of one Witneſs by Oath, Pal fd aa on 
the ſaid Fuſtice or chief arrant to the Conſtables and 
Church-Wardens of the Pariſh, to ot the Penalty by Diſtreſs and Sale of 


Goods ; » 


| 
| 


- 


iſ 3 | — 
Sunday. 65 
i ault reſs, that the P be the 
W e ly Mer EE . * 
. 


cept he be call d in 4 5 Fo within one Month 


is Pre . 


[he Grote, 
8. 2. No Drover, Horſe-courſer, N Hall - 


beir Ina be 
2 And Perſon ſhall ＋— the La =] poke 
Wherry, Lighter, or = except pon extraordinary Occ 
by ſome Fuſtice of Peace, or Head-Officer, upon Pain to 
any P offe in the Premiſſes ande d be cun dicten 
Peace, or Chief * View er Confeſſion of the Party, or 
Witneſs by Oath, the fi office or Chisf Officer fall give 
- - dn par to ſciſe the Goods cried cried or put to Sale, and to 
the other Forfeitures by s and Sale of Goods ; 
reſs Arps raged . Ie: Stocks 2 Hours . 
employed to c 
A Bd LE 27 33 the 
1 wed ec nt the Perot a 
t. extend to the Drag 
he, — — * — Ole ne wy 
es, ot be 
o MikIre the ee he in the Afternoon. * 
be 8 arg., 7.5 drt — 


& 12 W. 3 8. 
1 . cap. ＋ 3. Enacta, That it hall be lawful for the 
men, nat exceeding 40, 


above London 
*- Paſſengers croſs the River, at 1. 
9 Ann. cap. 23. &. 20. 
ca, may ply an the Le. 
cap. 7 


For more of Sunday in general, I Eltapes, Robbery, and other 


Super- 
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in Execution for the King; but it was ſaid that it is i 
Sid. 320. pl. 10. Hill. 18 & 19 Car. 2. B. R. The King v. 


Tet 


J 
It 7 


j 


rit Exchequer-Chamber, of a 
laintiff Lronght an Action of Debt wpon that Judgment; to w 
Nui tiel Record. Reſolved, that the Plea is t; for Debt lics notwithſtanding, and cited U. 32. b. 
L 5, 6. & 18 E 4. -. Bur Bendl. 20. pl. 31. this Difference, chat when the Action of Debt is 
nn ot Sh the Writ of Error, the Actiou continues good. Bur if the Writ of Error is brought 
firſt, then Debt does nor lie. But that in Caſe of Limbny v. Langham, the] held it was all one 
and that Writ of Error is no Superſedeas to an Action of Debt; and that nerwithftanding the Writ of 
Error, the Bail may bring in the Principal in Diſcharge of the Mainpernors. Raym. 100. Hill. 16 & 
2. B. R. Adams v. Tomlinſon. Lev. 153 S. C. and fays, that all except Keeling held, 
that it well lies; for the Record itſelf is ſtill in this Court, and the Writ of Error is a Superſedeas only 
of the Execution Sid. 236. S. C. accordingly. Mod 121. pl. 23. Paſch 26 Car. 2 Draper 
v. Bridwell: All the Court held, that an Action of Debt would lic upon a Judgment after a Writ of 
Error it.—3; Keb. 330. pl 25. S C.—S. C. cited Lutw. 602. & S. P. reſol ved accordingly, (the Ch. ]. 
being 


Superſedeas. 


(it; 
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- and it was ad 


36. 4H. C. 31. 


1 in Abatement of the Action, a Writ of .. 
To which the Plaintiff demurr'd , 
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7 4 Super ſedeas. 


| Bat in Scive facies again & Adminiſtrator Defendant upon Devaſtatit alleg'd, and Judgment de Bo. 
5 Error was brought, and it was agreed Per tot. Cur. that he ſhall find Bail ; for being 

4 de Bonis propriis, it is not like the Cale where Adminittrator is charg'd de Boni teftatoris ; bur 
here it is in Jure proprio, and not like Pildmay's Cale, nor to Goldſmith and Platt * Caſe, 
[above] Lev. 245. Trin. 20 Car. 2. B. R. Fitzwilliams v. More. —Sid. 308. pt. 4. 8 C. accordingly. 

Judgment was given in Debt ufon an Obligation tor Payment of Money, and Debt upon this ] 
ment, and another Judgment thereupen ; and in Error of the luſt fudgmenr, it was doubted if Bail 
be found. Cited Lev. 268. in Caſe of Biddolph v. Temple, as Mich. 29 Car. 2. Taylor v. Baker. 

Eond for Payment of Money wpon the Return of a Ship on a Botromree Contract is out of the Letter of 
the Act of 3 Jac. cap. 8. fo that no Bail i needful. Show. 14, 15. Paſch. 1 W. & M. Garret v. 
Dandy. 8. C. cited Comyns' Rep. 322. Arg. Mich. 6 Geo. 1. in the Caſe of Huddy v. Gifford, 
r 5 a 

Where a Bond was to pay Money, and to do other collateral . At, tho in an Action on the Bond, the 
Breach aſſign d was only tor wot paying the Money, and ſo the Caſe upon the Pleading is the fame as if 
the Condition of the Bond had been for Payment of Money only, yet Per Holt Ch. J. this Caſe is not 
within the Statute which relates to Judgments upon Bonds, with a Condition for Pa of on- 
ly; ee ail. Carth. 29. 
1 W. & M. . R. Gerard v. | | 
A. <cas bound with 15 the Defendant, for the Debt of J. S. to jay 501. to HF. R. 30th Ocfoler next, and 

ſame Time J J. gave Bond to A. reciting the Joint Bond to W. R. and ſays, If therefore the ſaid 

tothe fact WR. the ſaid 501. on the ſaid 30th October &c. then &c. I he 501. not being paid 
Sol os bt Debt againſt I. S. and bad Judgment. J. S. Error, but he not finding 
A. took out Execution. It was infifted that this Bond was only as an Indemniſcation-Bond, and 
within the Stature. Bur ir was urg'd on the other Side, that this was a Bond for Payment of 
y within the Stature. King Ch. Juſt. ſeemed to think this Cafe within the 
a liberal Conſtruction ; but b:cauſe the 
Opinion, that there might be one uniform Opi 
I the Court could talk with the Jucges of B. 
in the laſt Day but one of the Term, the Ch. Juft. delivered the Opinion of the Cour, and faid, 
is Court was agreed that Execution ought not to be flay'd in this Ca'e, if B. il was not found; 
the Statute ought to be conſtrued liberally, and for the Benefit of him who nad obtained Judgment; 
therefore the Rule for flaying Execution was diſcharg d. Comyns's Rep. 321, 322, 225. pl. 164. 
ich. 6 Geo. 1. Huddy & Uxor. v. Yare Gifford In this Cafe was cited the Cafe of 4, ammond 
v. Webb, as determined in B. R. 1 Geo. where the Condition recited a former Bond given by the De- 
fendant to A. and then on, viz. (It the faid J. S. ſhall pay the ſaid Sum of & on the ſaid Day &c. 
then &c.) in the ſame Words 2s in the preſent Caſe; and ſays that the Court wis of Opinion, that Bail 
was not neceſſary, becauſe of the ſame Nature ith a Bond to indenmi'y. But it was ſaid by the Counſel 
of the other Side, and alſo by the Court in the principal Caſe, that no Judgment was given in the Caſe 
of Hammond v. Webb. 

Debt was in C. B. by A. againſt B. ona Contract to pay Money on F. F. Articles, at the End 
the Parties bownd themſelves to each other in 100 |. for Performance, and Plaintiſ had Ju - On 
Error brought in B. R. it was inſiſted that this Writ of Error was no Superſedeas to the Execution, 
unleſs B. had pur in Bail according to this Statute. Per Cur. Ihe Statute requires, that where an Ation 

le Bill or Bond, or Contract for Payment of Monzy only, that in ſuch Caſe Bail jball be 
To het in omar requiſer an any Bond or Contract. And tho' this is a Contract, 
of Money only, bur is to pay it on Non-performance of an Agreement, and 
not within the ifion of this Stature. But th Bail is not requiſite to the Original Ation, yet it mu 
be given won a Writ of Error of a nt obtained in ſuch Action; as for Inſtaace, if an Action © 
brought in B R. for 5 J. there Bail is not required; but if Judgment be had in that Action, and a 
Writ of Error brought, Bail muſt certainly be put in. 8 Mod. 121, 122. Paſch. 9 Geo. 1724. Strode v. 
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„ here; neither could he in the Exchequer-Chamber, 
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Car. 3. K R. B. R. 

Anon. 15. Judgment was given in B. R. is Ireland, and a Writ of Errcr on 


that Judgment, returnable in B. R. in England. All the Juſtices of B. 
R. were of Opinion, that the Writ of Error in Judgment of Law is a 
tho the Record itſelf is not ſent, but the Tranſcript only. 


16. The 


„ . * 


forth of Tithes, nor in any Action on the Caſe, 


— — ———— 


. 


” Superſedeas. © 


16. If a Writ of Error is brought in this Court, and the Day " the The 
Return is lang, in order to delay the Party, as if it be more chow thy mx "greed 61 
Term, the Court may award Execution. Het. x7. Paſch. 3 Car. C. B. 8 P 
Anon. Error with 
Retern, is no Superſedeas; nor can ſuch Writ, being under Scal, be mended here; but — — 
by — may 1 Keb 1c9. pl. 1. Mich. 1601. 13 Car. 2. in B. R. Anon 8. P. Sid. 45. pl. 


2 Mich. 13 Cur. 2. B R. 


17. 13 Car. 2. Stat. 2. cap. 2. S. 9 Enafts, That 20 Execution ſþa!! 
be fad in the Courts mentioned in the AF 3 Fac. 1. cap. 8. by Writ 
of Error or Superſedeas therenpoa after Verdict and Fudgment thereupon, 
in any Attica of Debt upon the Statute 2 Edw. 6. cap. 13. for not ſetting 
; pow Promiſe for Payment of 
Maney, Trover, Action of Covenant, Detinne and Treſpaſs, unleſs ſuch Re- 


 cognizance as by the former Act is directed, be firſt acknowledged. 


18. 16 17 Car. 2. cap. 8. K. 3. Enacts, That no Execution ſhall be 
faj'd in any of the a/oreſaid Courts, by Writ of Error or Superſedeas there- 
after Ferdict and Judgment thereupon, in any Actiun Perſonal what- 
„ unleſi a Recognizance with Condition, according to the Statute 3 Fac. 
1. cap. $. be firſt acknowledged. And in Writs of Error upon any 7, 
after Verdict in Dower, or tn Ejetfione firme, no Execution ſhall be 2 
unleſs the Plaintiff in Error ſball be bound anto the Plaintiff in Dower, or 
Ejeitione firm, in ſuch Sum as the Court to which ſuch Writ of Error ſball 
be direfted, ſball thiak fit, with Condition, that if the Fudgment be affiu'd, 
or the Writ of Error diſcontinued in Default of the Plaintiff, or that the 
Plaintiff be Nonſuit in ſuch Writ of Error, that then the ſaid Plaintiff ſhall 
pay ſuch Cyſts, Damages, and Sums of Money, as ſpall be awarded upon ſuch 
Judgment affirm'd, Diſcontinnance or Nonſut had. | 
S. 5. Provided that this Ait fall not extend to any Writ ꝙ Error to be 
brought by any Executor or Adminiſtrator, nor unto any Action Popular, nor 
unto any other Attion upon any Penal Law (except for not ſetting forth of 
Titles) nor to any Iudict ment, Preſentment, 1 .—— or Appeal. 

19. Error was brought in the Exchequer ber, to reverſe a Judg- In ſuch a 
ment in B. R. The Writ of Error was /ign'd by the Ch. F. but before the Caſe *. 
Record certified he died, and no new Writ of Error was a ſuch a 
Motion for Leave to take out Execution, the Court (upon Inquiry af >= 
the Practice) faid, That if the Record be not certified within 8 Days, dered the 
they in the Office of the Clerk ot the Papers, would give Rules to take Defendanc 
Execution, but they may certify the Record, and fo make all good, be- e ſhew 
cauſe the Writ was ſign d; but if it had not been fign'd, it had abated | -——A 
by the Death ot the Ch. J. Sid. 268, 269. pl. 20. Trin. x7 Car. 2. B. R. Notes in 
Allen v. Shaw. 8 I 4 
2. Cramborne v. Quennel. The Book ſays, There were ſeveral other Motions rd thi 
Term; and it was held by the Court, 8 the Wrir of Error is — 1 
where ic Cale the Pann nk out Exec thr ——— 
Barnes' Thom adage 237. 0; 2 op: ©. Hayes. Themes. _ it was to be irregular. 

was held u aring on rit ; 

the Cb. J. CET ine ffectual by kis Death; and the Rule to ſhew Cauſe 2 fond 


ve to take out Execution, was made abſolute. Barnes's Notes in C. B. 136. Hill 9 Geo. 2. Oloren- 
( in C. B. 128. 8. C. and cites Middleton and Gardiner the like 


20. Twiſden J. ſaid, That Trin. 5 Car. 1. Godb. 43g. it was ſettled * The Caſe 
on folemn Argument, that the W rit of Error was the Superſedeas in it- of the Earl 
ſelf, and there is no Inconvenience, and if it be deliver'd, thew'd, or v Befegene 
allowed before the Return thereof, it is a ſufficient Superſedeas ; lat if the Mod. 112. 
Return be leſ ore the Nay in Bank, or cf the Fudgment ; Per Cur. it is no vl. 9. Anon. 
Superſedeas. And by Hale Ch. J. Errors, nor other Records, are not Seems to be 
return d till a Term atter taken out, and ſometimes longer; therefore 4 0 
; i Leathall. 
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That this Matter could not 
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Caſe of Harding v. Avery, (ſupra, pl. Quere ; for it does not 
misbehaved of Pat in CA ;1. 


2] and 
has in any Manner himſelf. 


udg ment 43. P. Buric 


is of the firſt Day Michela, 


iow to the the Term, Term fol- 
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irregular ; which Judgment, 
Plainifs A as in the 


Coſts ; 
intift's Attorney, to ftand over till he ſees Reftirurion made, 
in C. B. 127, 128. Mich. 6 Geo. 2. Warwick v. Figg. . 
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Judgment in C B. where a Record is actually return d into Parliament, if there be a Pro- 
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3 79 


998 Error, Execution ſhall be awarded. Comb. 206. Paſch. 5 W. 


pl. 


ro diſcharge 6 Copa on Sees fn Pulls: 6, 
rs in Action fur Caſe for not deli- 2 5: 
vering athrm'd in B. R. which the Court Burt had ir — 
been returnable in præſenti Parliamento, or on a certain, it would they did 
have been a being amended 


Wric being 
Day, would 


N be 28 
Fran- 2. uper- 


cia v. Waldow. 
4. If a Writ of Error be brought in the Exchequer Chamber, and that be 


diſcontinued, and another W rit :s brought in Parliament, this ſecond Writ 
is a Superſedeas. Vent. 100. Mich. 22 Car. 2. B. R. Anon. 


5. But if a Writ of Error be in Parliament, and that abates, Mod. 235 
and the Plaintiff brings a ſecond, this is no becauſe ir is i» PE 3. T 
Vent. 100. Mich. 22 Car. 2. B. R. Anon. BR Si 


Duncomb's Caſe, S. P. and were it not for the Difference of the Year ſeems to be & C. 


tollowi 
owing, 
yd to ſtay ion ; 
it was granted, the Prorogation 
. Bur per Hale, ita T 
of the Wri 
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Lev. 93. Mich. 25 Car. a. B. R. Goſton v. 
8. Execution was ed on a Writ of brought 

and diſcontinued 12 which Wild and Raynsford granted, 
the Record being never carried hence, nor tranſcribed. 3 Keb. 238. pl. 
$$. 1888 14. R. 3 hr urs | 
9. was lately made by the Houſe of Lords, that all Cauſes there * 2 Lev. 93; 

depending ſhould not be ſcontinued by the intervening 4 Prorogation. Vent. t be End 
266. Hill. 3 ES. Rn P 1 


v. Sedgwick, 
the ſame Rule is mentioned to have been made. 


10. Some Time after the above Rule, a Writ of Error, teſted 3oth No- 2 Lev. 120 
vember, was brought returnable in Parliament 13th April following, that & © by the 
being the Day to which the Parliament was prorogued. It was intitted that _—_ 
this Caſe will not be there depending betore the Return of the Wrir. b. Zruron; 
Hale Ch. I. ſaid, chat the Rule does not reach this Caſe, becanſe the Writ is and Levin 
vor returned. And the Opinion of the Court was, That the Writ of Error & ho us 
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(D) Error. At <ubat Time it ſhall be a Superſedeas f n 


- E. 
in Law. * 


Se. Silivered to the Sheriff, Defendant moved to ſtay Execution pending a Writ of Error brought 
{ the former Judgment. Per Cur. the Hetiom comes too late; it owght ; 
And io Rule to ſhew Cauſe was diſcharged. Barnes's Notes in 


ts 
the 
3. 34. b. Rp 

3. Bur when it is return'd in 
and award Execution 


Court cannot 
1 


4 If hil 
Zance, after 
Crror not be any 
Bail. 


ford, 

——— Roll. Rep. 336. pl. 50. Hill. 13 Jac. S. C. but not S. P. 

a Writ of Error brought, and before the Return of it, B. the 
Bar by Habeas Corpus bro com- 
mitted in Execution in their Error 
the Court was diſabled either to award Execution, as the 
Cau'e that the Bail could not be diſcharged 0 i Body, but 
that he come ſubject to the Court, according to the Meaning , hich cannot this Caſe, 
becauſe of the Writ of Error ; for the Entry in Diſc of the Bail muſt be, that the Defendant red- 
didit ſe to the Court to be in Execution, if the Plaintiff will; which cannot be fo here. And Quere, 
Whether this has not ſo diſabled this Defendant by his own Act, that the Bail is forfeired, (note, the 
Bail have not diſabled themſelves) tho” afterwards he proceeded not in his Writ of Error; ſo Exe- 


cution may be taken here. But note, that afterwards this Term, Bradſhaw the Defendant 
again to the Bar by another Habeas Corpus, and the Plaintiff pray'd him in Execution; 

, becauſe the Day of the Return of the Writ of Error was paſs d, and he had not 
_ to be removed, and 22 this — was re- enabled to —— Hob. 116. 

14 Jac. Wickſtead v Bradſhaw. was apreed, per Cur. Attorney General 
the Bail = render their Principal pending a Writ of Error, tho during that Time the Plaintiff 
e 7 O80 7 Mod. 77. Mich. 1 Anne, B. K. in the Caſe of Goodwin v. Hilton. 
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and fince only a Tranſcript 

Error, and the Record itſelt remain'd 
by 3 

a 


| ht in the Exchequer 
4 there ſor 
be remĩitted hicher, w | 

Execution upon the firſt Judgment. Palm. 


Exchequer Chamber, and 
tiff took out Execution, and the Sheriff levied 
dant moved for Reſt itution. After the Court to adviſe, 
Roll Ch. J. ſaid, rhe 1 'rit of Error in the Ex- 
chequer is not now before us, nor was at the Time i 

forth ; and this being alter Verdict and] 
; but ordered a & 


no uperſedeas quia erronice &c. to ſuperſede 
the Execution (it being ill awarded) — ws the Money out 
the Sheriff's Hands. Sty. 414, 415. Hill. 2654. B. R. Wi 
Valence. 

12. Nota; If the Roll be mar d for a Writ of Error before Execution But, per Cur. 
done, the Sheriff ſhall be excuſed for doing ir before a Superſedeas de- me marking 
livered ; bur this is ſufficient to ſuperſede the Execution; Per Twiſden ; 
& Curiam. 1 Keb. 12. pl. 27. Paſch. 13 Car. 2. B R. Anon. 


Allocrance by the Ch. J. unleſs it be afzally taken ant, is no ro Execution; but being taken 
out, it is. But the Sheriff is not in Contempt if he have no Notice of it, or Superſedeas deliver d to 
him. This was on a Motion to fer aſide Execution, which the Court granted, if the re- 
ir was unexecuted when the Writ of Error was taken out. $63. pl. 4 Paſch. 17 Car. 2. 
R. Abbot, Adminiſtrator of Pickas, v. Leech. . 
Till the Roll be mark d, or the Writ deliver'd unto the Officer in Caxrt, a Writ of Error is no Superſc- 
deas, eſpecially after the Rerurn of it. 3 Keb. 191. pl. 39. Trin. 25 Car. 2. B. K. Paſcalv....... 


13. Error being brought 
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cution, vor before, unleſs a Rule be enter d for Judgment on the Poſtea; but if he that ſhews the Writ of 

ez 2282 Execution, ſo if iz 4 Days after the 
the Parties agree to accept the Allowance and Bail together, the 


14 A Superſedeas was prayed for ſuing out Execution, notwithitand- Lev. 117. 
ing Facial Bail put in (as it ) before my Lord Ch. J. in Writ of af 15. 
Error, which altho' it be but de bene Eſe, yet it is good, F 20 Fxception C C. but nut 
againſt them; And per Curiam, till over- ruled no Execution ought to be 8. F. 
made; the Notice of Bail put in is only to excuſe the Party of Contempt, Nota pro 
bur nor neceſſary, to the Bail be put in: The Court awarded Superſedeas esd 


ee 


to Defen. 

Charge 2 Days; by T'wiſ 
i on a Motion e- an — dei 11 — 
Notice of it to the Plaintiff, which the Court granted. Keb 


7 


5 


+ 
1 


the Sealing fore. 
undone; Ot which 

and ordered the Money to be brought in, and not de- 
itt, Vent. 30. Paſch. 21 Car. 2. B. R. in Caſe of Sir 
Robert Cotton v. Daintry. 


on Friday, 
the Warrant 
delicer d that 


ſet 


gen; and yer neither the 
any Miſconduct. Rep. 


Error, eſpecially when entered on 
tnleſs Bail be put in, or the 


17. pra Sei ſure, and 
before the Sale of the Goods upon 2 Rolls 4g. S. 5. and 1 Roll 894 there 
being a Writ of Error duly taken out before, but the Clerk of the Errors not 

then in Town, it was not allowed. The Court inclined, that the Sheriff 
could not fell after Superſedeas ; Bur held, that before Allowance the Court 

can take no Netice of any Writ of Error. But Adjornatur till the Sheriff's 

. wene fences. 2 em 169. pl. 4. Trin. 25 Car. 2. B. R. Mull 

v. Warren. | 

If the Plain- 18. After Execution made out, the Defendant's Attorney ſhew'd a Writ of 
Goes wt Error to the Plaintiffs Attorney, after which Execution is done, and per 
1 Cur. it's well done, the Writ of Error nat being allowed with the Chief 7. 
other Parry Within 4 Days after mating; Bur if it had been allowed, tho” the Sheriff 
et f be excuſed of rhe yer a Superſedeas is grantable; but 

. per Cur. keeping a Writ of Error in the Pocket is of no Value after the 
. would not undo the Execution. 3 Keb. 294. pl. 23. 


a 26 Car. 2. B. R. Brittain v. Haukinſon. 
Days (which Time the Court gives as 2 convenient Time for putting in 2 * 


Superſedeas. 
Hale Ch. J. Vent. 255. Hill. 26 Car. 2. B. R. Anon. 8. P. Mod. 112. 
R. Anon. 


Keb. 
pl. 51. 


; ce the Record whenever the Judgment is enter d; per 
8. J. Mod. 112. pl. 9. Paſch. 26 Car. 2. B. R. Anon. 

inti tor Security, after which the Defendant came in 

a Writ of Error, and ſhewed ir to the Plaintiff, 


' for of and to which 4 
— 5 And per Car: i's in the Plains Bee. 


3 r Be bo the W 

raction < V, conſequently is removed rit 
— the Judgment muſt be given before the Return of the Wrir of 
the Return-Duy of the Writ of Error, it is not removed by that Writ Court held 
removed, and ſet aſide the Execution with Coſts. Barnes's Notes in C. B. 131. Eaft. 
v. Morgan. 


20. A ſecond Writ of Error brought after Nonſui 
Superſedeas ; per Cur. and leave was given 
— — Comb. 19. Paſch. 2 fac. a. B. R. 
21. The Plaintiff bad a Verdi in EjefFment at the Aſſiſes in 
Lang Vacation ; the Defendant brought a Writ of Error, which 
lowed, and Bail put in 24 Ofob. The Plaintiff atterwards an 27 Ocfab. 
ing no Notice ot the Writ ot Error entered Fudgment generally (which 
fers to the firſt Day of the Term) and took out Execution 
Day of the Term, and had it executed before Notice of the Writ of Error 
upon a Motion the Detendant had Reſtitution; For by ſuing the W 
of Error and the Allowance, and putting in Bail the Hands o 
are cloſed and fo the Execution void, tho* the ſuing it was no 
tempt, no Notice being given. And tho the Judgment by the 
LN Day of the Term, (viz.) to the 2 
the ion is of the fame Date, and both before the Allowance 
Writ of Error, which was i 
on the Verdict given in the ion, i 
the Court, judgment could nor be till the Ouarto dic 


— Reſtitution. 3 Lev. 312. Trin. 1 W. & M. in C. 
ve. 
22. In Debt bro: in B. R. the Plaintiff had Judgment. 
fendant brought 4 Writ of Error in the Exchequer Chamber, 8 
Fadement was affirmed ; The Plaintiff ſued out a Scere Faci in B. R. . 
and bad an award of Execution ; the Defendent brought Evror ofthe Acker 
in the Exchequer Chamber Tam in Redditione 2 in adjudicatione Parliament 
executionis. Not withſtanding all this, the P/aintiff in the original Aion BU £0 
went on and ſued out of Execation ; and now a Motion was made to ſet it Error yon 
ahde, becauſe it was ſued out when there was a Writ of Error the Merits 
ing. The Court held that the Writ of Error could be no Superſedeas to of the Caſc ; 
the Execution, and that what the Plaintiff did was well, and no Con- Nr here the 
rempr. Salk. 263. pl. 4. Mich. 8 W. 3. K R. Hartop v. Holt. _— 

. and the 
Writ of Error is brought the Award of Execution, ſo that the Exchequer Chamber have no Au- 
thority aſter they have affirm'd the firſt ] . —— - Comb. 393. 8 — — 
105. S. C 4 For the Exchequer Chamber, by the aſfirming the firſt Judgment on the for- 
mer Writ of Error have executed their Authority, and have no Power to examine their own judgment. 
—— — 8 C. Ld. Raym. Rep. 97. accordingly, and that ir is privileged from any other Writ of Error 
after Affirmaace there, or otherwiſe the —— = 
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pl. 23. cites 2 H. ;. 


P. per Mordant. Ibid. 
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he be not in Execution nor 


Snperſedeas, before in the firft 
266 he C. 


he 
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or by 
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ed, 
- this Trick 


again in a new 


| 7. 12. Per Jaye. 
J. or by A of Court, does not hinder but that the 2d Writ be 
pl. 40. Hill. 15 & 16 Car. 2. B R. Tremain v. Sands. 
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4 16 Novemb. 18. and Writ 


Executions, and 
Teſte 9 Die ] 
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Death of one of the 
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27 Novemb. and then allow 
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Where a Writ of Error abates 
And 


+ Demiſe of the 


with a Claufe of 


$. 


any 


Superſedeas. 89 
ay Writ of Error might be defeated, as to/faving Poſſeſſion; and there- 


fore a new Superſedeas was awarded againſt that Writ of Execution quia 
erronice &c. Hob. 329. pl. 404. Cl. v. Lifle. 


: 4 
(E. 2) Error. Superſedeas. From what Time. See (D) 


1. Reſpaſs; the Plaintiff recover'd ; the Defendant ſued Writ of Er- 
ror returnable Menſe Michaelis, and aſter ſued another Writ re- 
turnabie 15 Martiai ; and becauſe it ſounded in Delay of the Plainti 
there at the Prayer of the Plaintiſf the Court awarded Execution, becauſe 
the Record was not removed, & fic vide inde. Bur it was faid that as ſoon 
as the Record is removed into B. R. the Party may have Superſedeas 
here in C. B. to the Sheriff, ro ſurceaſe Execution; quod nora. Bur 
Brooke ſays he wonders that their Hands are not cloſed by the Accep- 
rance of the Writ ot Error; for this is directed to the Juſtices who err d. 


2. Detinue, the Plaintiff has Verdict for him of the Thing demanded, and 
40s. Damages, if the Thing may be obtained, and if net, 20 1. Damages for 
all, and Jud ment is given to recover the Thing, and 40 5s. Damages, and 
Diftriagas iſſued to deliver the Thing demanded returnable Octabis Hillarii, 
and at tae Day the Heri return d Iſſues, and the Defendant neither came 
nor delivered the Thing ; and after the b Day of Oftabis Hillar. comes 
Writ ꝙ Error; and the Plaintitt prayed Judgment and Execution ot the 
20 l. and to have it entered upon the th Day, which is betore the Wrir 
ot Error came, and could not have it; for by the coming of the Writ of 
Error the Hands of the Juſtices are cloſed; quod nora. Br. Error, pl. 
$0. cites 22 H. 6. 41. 

3. A Capias was returnable the 1% Day of Hill. Term, and in the Aſter- 12 Mod. 
won of that Day 4 Writ of Error was brought returnable in Cam. Scace. the 517-5 C in 
next Day. Per Holt = It has been a Vexata Queſtio, whether the *. 
ſuing out the Writ, or the Notice thereof to the Plaintiſf or his Attorney, a D. B. 
were what ſuperſeded the Execution? It the Writ be teſted after Return 
of the Capias, it does not ſuperſede it. It a Capias be our, and Execu- 
tion thereon, and then Writ of Error, it ſhall not diſcharge the Execu- 
tion. And the ancient Opinions have that a Writ of Error is a 
Superſedeas from the actual purchating of the Wrir, but that the 
mall not be puniſhed tor executing it till Notice, but ſtill it avoided the 
Execution. 12 Mod. 501, 502. Paſch. 13 W. 3. B. R. Spurraway v. 

Rogers. 

4 But note, Clark the Secondary told me, that a Writ of Error was 
nct a till a Certificate taken out from the Clerk of the 
and ſerved on the 


P 
laſton.¶ Quære it this was faid by Holt, or is a Note of the Reporter. ] 


Br. Error, pl. 73. cites 6H. 6. 7, 8. 


arty. 12 Mod. 502 cites 6 Mod. 130. Parker v. Wool- 


—_ — 


(F) By Certiorari. Of what Thing a Certiorari ſhall 
be a Superſedeas. - 


I, FF. a Man be bound in a Recognizance to appear at the next Ge- 

neral Ales, and in the mean Time to be ot the good Behaviour, 

and after the Rceogntzance is removed by Certiorari into the King's 

Bench, this ſza!t be a Superſedeas in Law for the Good Lcharidur. 

B. 3) El. B. Z. by Fenner and all the Clerks, 
2 | 


2. So 


- 


90 Superſedeas. 
— - — — 
2. So this Certiorari ſhall be a Superſedeas ot his Appearance ar the 
Ta Þ.37 El. B. K. by Fenner and all the Clerks, but Pop 

In Aſſumpjt ham t contra. 
to ſave barm- . . ; 

„the Plaintiff from a Recognizance, in which he was bound for Defendant's Appearance at next H ſes 
24 the — pleaded that be brought a Certiorari directed to the Furſt ices of Gaol Delivery, «hich We 
Sas delivered to them ſuch a Day, and a/lewed by them. Upon Demurrer this Plea was held ill; for 
tho' the Certiorari removes the Recognizance, yet it excuſes not the Appearance, but Defendant ought 
to have appeared, and procured his Appearance to have been recorded; and for his! 
his Promiſe is broke. Cro J. 281, = 2. Trin. 9 Jac. B. R. Roſſe v. Pye.——Yelv. 207. 8 C. 
adjudged that the Action lies; for tho” Certiorari the Command of the King, yet the pur. 
chafing it is the Act of the Defendant, who cannot by a Sleight fave his Recognizance. And this wa 
the Opinion of the whole Court Bulft. 155, 156. S. C. adjudg'd. And tho” the Certiorari ties 
up the Hands of the Juſtices, yet they —_— very well have enter d his Appearance. Hawk. Pl. 
C. 294. cab. 27. S. 65. cites S. C. And! Serjeant ſays that this Opinion ſeems to be ſupported by the 
better Authority, and that the Opinion in Roll above would be h ly inconvenient. e 


_— 


3. If Juffices of Peace receive a Certicrari, all that which they do after 
is without Warrant, but * —— atter upon _- Warrant 
before, is not errancums; yet their igence is punithable by At- 
tachment as Contempt. Mo. 677. pl. 921. Hill. 44 Eliz. E. K. Nine 


v. Allington. 
Ita Certio- 4. Stat. 21 Fac. cap B. & 5& 6. Whereas Indiff ments of Riot, Forcitle 
rari be di- Exfry, or Aſſault and Battery found at the Dnarter-Sefffons, are often re- 
Ts 2 * moved by Certiorari, all ſuch Writs of Certiorari ſhall be delivered ot (ome 
Peace to re- Lnarter-Scſſions in open Court. And the Parties indicted, ſha'l beſore A- 
move an In- lotuance of ſuch Griioraries beceme bound unto the Proſecutors ia 1ol. in ſuch 
Sung before Sureties 45 the Ze Hall think fit, with Cundition to pay to 1he Projecu- 
them, they tors within m4 Def Carviction, 7 — N * Juſbices of Peace 
cannot pro- Hall allow; in thereof it ſball be ul for the Fuſtice to | 
cx ed 10 Thi. * 


againſt the Peace as Riots, Treſpaſs, F:rcible Entry, and the like: They ma eed in theie Caſk 
notwith 1 1 OE i fins 2 nd Cretan does not enter into 3 Recognizane: 
with Sureties, to proſecute it with Effect, and to pay Coſts to him againſt whom the Treſpaſs was 


if the Defendant does not Jenk. 187. pl. 64. 
Two Men and their Wives indi —— 2 brought a Certiorari to re- 
move the Indictment into R R. Some of them refuſed to be bound to proſecute according to the Stat. 


That if one of the Parties offers to find Swreties, altho" the others will net, yet the Cauſe ſhall be 
moved; for the denying of one, or any of them, ſhall not prejudice the other of the Benefit of the 
Certiorari which the Law gives unto them; and the Woman cannot be bound. Mar. 2-. pl. 63. Trin. 
15 Anon. 


it was farther reſolved, that where the Statute ſays, That the Parties indifted ſhall be lownd in 
of 10 J. with ſufficient Sureties, as the Tuſtices Co Peace ſball think Ft; Thar if the Sureties be 
10 l. the Juſtices cannot refuſe them, becauſe Starute preſcribes in what Sum they ſhall be 
Like to the Caſe of Commiſhon of Sewers 10 Rep. 140. a, That 
5. — _ to ordain Ordinances ard Laws according to their Wiſdoms and Diſcretions, 
to be inte 0 


5. A Certiorari was ſued out | 

- before they had awirded Reſtitution on the Stature of Forcible Entry 8 H. 

6. but before any Reſtitution was atFually made upon their Warrant. And 

by 'witden, The Hands of the Juſtices are cloſed by the itiuing of the 

rari, tho” they be not in Contempt for what they have done before 

the Delivery of it, but they t to have awarded a Superſedeas imme- 

diately upon the Receipt of the Certiorari, and becauſe they did not, 

the Party had a Reſtitution Niſi. 1 Keb. 93. pl. 79. Trin. 13 Car. 2. 

5 B. R. The King v. Spelman. 


> 


O) What 


Superſedeas. ; 91 


(6) What Certiorari ſhall be a Superſedeas. How the 
| King may grant. 18 


ge 98. Tie Queen C 
L El. 253-9 * n granted the ir 


* of Kniveton to Cordei; | 
to the ule of himlelf for „Be. 57 
Remainder over to right n. 


of the Heir 


> (H) By * Audita Quere li. 


F a Man bound in a Statute Merchant be taken in Ex 
his Land extended, and Liberate awarded, and 


but 
cr he tha 
ald 


- 


Br. 
+ Toad 


cites 24 E. 3. 
S. C——— The Conuſee of a Statute-Staple 22 Part of the Land, and the Plaintiff , Parts 
and yet be ſued ons Execution, and cauſed the 


nd of the Plaintiff to be extended, and deliver d to him in 
| This was held to be a good Cauſe for an Audita Querela. Then a Superſedeas was moved 
for to ſtay Execution; for tho the Lands were extended, yet they were not deliver'd by Liberate. 
The Court doubred, becauſe ir was on a Statute- ſtaple, which was not returnable in this Court, but in 
47 bur ir might well be upon a Statute- merchant, that being always returnable in this Court. 
But the Prothonotaries ſaying, that it well lies in this Court in this Caſe, and that a Superſedeas ſhould 
be awarded, as it was in Lord Dudlep's Caſe, and that divers other Precedents accorded therewith, 
the Court afterwards reſolved, that it well lay here, and a Super ſedeas was thereupon awarded. Cro E. 
364 pl. 2-. Mich. 36 & 37 Eliz. C. B. Charnock v. Sir Tho. Gerard. | 


5. In an Audita Querela, it there be any Ground for ir of . 

ecord, or in Writing, the Plaintilf ſhall have a Superſcdeas to %, n“ 
ſtay Erecution him ; But otherwiſe it 18, if it be but only not have a 
Matter in Fact, tho the Matter for which the Execution was ſued $uperivens 
was Uſurious, or upon an Eſcape. P. 10 Ja. B. between A and upon n Hu- 
arm, per Curiam. — 42 
emnief tr de 
grounded 15on A Specialty; but he ſhall have an Audita Querela upon a Sorn\ife, if he put in Bil &. 
but rot a Superſedens. Cook Ch. J. adviſed every Studei:t to tuke notice of that; and utter in nuny 
Uſes it u ruleu accortingly. Noy 145. Anon. Tf ; 


E. 1.24. U 


8 


92 ee Superſedeas. 


— — 


A * ke Capias ad Satisf aciendum againſt 

— i | 23 N 
. her he may have a Superſedeas to the Capias 
Court defired to ſee the Releaſe, and upon View thereof the Rule was, that the Party ſhould proceed 
in his Audita Querela ; but faid would grant no Superſedeas, becauſe the Releaſe was ambiguous. 
Sry. 294. Trin. 1651. Pickerirg v. 


6. If a Man be nonſuited in a Writ of Error, or Audita Qnerela, once, 
he ſhall not ever atrer have „ — or Audita Querela to be a 
Superiedeas for him, but Writ ot Execution may be executed upon him; 
for the firſt W rit is a Superſadeas in itſelf, but the other, which is pur. 
chaſed atter the Nonſuit, is not a Superſedeas in itlelt; per Hobard. 
Br. Superſedeas, pl. 3”. cites 6 H. J. 16. 
7. Pending an At ius brought by an Adminiftratrix, the Son of the In. 
teſate, by Covin between the Debtor and him, obtain'd other Letters of 
Adin ratios to be to the Feme and him jointly, without any 
Notice taken of annulling the former ; and then, after Judgment, he re. 
leaſed to the Debtor all Demands and names. Bur * 
thereupon brought an Audita 
in 1 123 — — 
epeal pleaded in Bar to the Au- 


in A Debt fer Damages and Cifts ; and 
Debito & R oF; Judgment was 3 


Querela. 2 Roll. 


— 


obuſon and Elis, Mugge 
Haidſtone tevers d 


us was awarded 
notwithſtanding, and 
and at an utter —_— 

ro- 
23. 


inſorm d thereof, 


1 was to difallow — 
ceedings in an inferior Court, 


us deli ver'd, unleſs it 


ere a Cauſe ariſing in the V ill or Corporation. Cro. C. 79. pl. 1. Mich 


3. Per 


1 __O—— --- 


” 4. Per Cur”. IIa Habeas Corpus be direfted to an interior Court, re- 
turnabli 2 Days after the End of the Term, the inferior Court cannot 
-ecd contrary wo po 1 rit of _ North cited the Caſe 
Staples, Steward ot Windfor, w y eſcaped a Commitment, 
— ne had proceeded after a Habeas Corpus dehiver'd to him, (tho 
the Value were under 51.) and would not make a Return of it. 1 Mod. 
195. pl. 27. Hill. 26 & 27 Car. 2. in C B. Haley's Cafe. 


(K) After an Arreſt. 


1. WTF a Man haſes Superſedeas, and is taten by Capias by the She- 
uf in che fame Suit, before that the X | 
bat the is deliver d to the Sheriff before the Return of | 
ias, and atrer the Sheriff return d Cepi corpus, there the 
all not ſerve; contra it the had been deli ver'd ro the She- 
rit᷑ betore the Writ ſerved by the Arreſt. Br. Superſedeas, pl. 36. cites 
19 H. 6. 43- | 
" It ole is arreftcd at the Suit of the King, he ſhall not have Su- 
perſedeas in GA Per Babb. quod rota Curia c Br. Superſedeas, 
I. 1. cites 9 H. 6. 44. 
. 3. Twas moved, that the Sheriff tho' he has hay wm 1 yer Is 3 Bulft. 96. 
not bound, upon Pain of falſe Impriſonment, to allow ; but may S C. accord- 
return the Writ and the Priſoner with the Superſedeas, and the Court 251. 
may diſcharge him; and therefore there is Ditterence where the Arreſt is 20. pl. 10 
leere the Superſedeas, and where after; tor that tis unlawtul in the laſt, S C. and 
but not in the firſt Cafe, and cites 2 H. 7. 19. 19 H. 6. 43. 9 E. 4 * Judgment 
Bur all che Court held, that the Superſedeas was as good Cauſe to dit- ng by 
charge him, as the firſt Proceſs was to arreſt him, and he muſt obey it the Aſſent of 
at his Peril; and in regard he has not done it, he is with Coke, Croke 
falſe Impriſonment; and the detaining him in Priſon is a new ion, and Dode- 
and he may well declare of Caption and Impriſonment. Cro. J. 379. — 
Mich. 13 Jac. B. R. Withers v. Henley. — 
. thing, 


— F 


e 
(L) Out of what Court. 


1. I N falſe Inpriſanment the Defendant was cundemm d, 
Exig ent upon it iſſued in the County of O. and another Ca. 
upon it e the County of E. and therefore he came i 
bancery, ad Superſedeas inprize of 
Fine ot the King; and ——_— —— rhe Juſt — 
furceaſe. And by ſome this Superſedeas is c 
ſurceaſed, becauſe it came out ot a higher Court; and fo 
further Proceſs. Br. pl. 5. cires 15 E. 3. 19. | 
2. In Debt the Plaintiff recovers * an Obligation in C. B. and the 
Defendaat brings W rit of Error in B. R. and pending this the firſt Plaintiff 
brings Writ f Debt in London upon the ſame Obhgation ; the Detendanc 
hall have Supertcdeas in B. R. and not in C. E. Br. Superſedeas, pl. 11. 


cites 11 H. 4. 73. 

3. Where 2 v Office is adjourn'd into th: Exc beguer-Chamd er, and 
there argued and found void, Superſedeas thall be awarded in the F- 
cle guer-Chaider, and reheariing ; 34 Patents granted to the Parentecs, 

and 


Superſedeas. 


. Br. Superſedeas, pl. 30 
cites 5 


. l if he be impleaded is N. R. thoſe of the Exchequer will ſhe 


the Record of —— &c. for they cannot make Superſedeas to the 
King; for there the Pleas are held Coram Rege, and not Coram Juſti- 


ciarus, and he thall be diſmiſs d. Br. Superſedeas, pl. 38. cites 9 E. 


5 
A * Court Chriſtian, and the other obtained Probibitica, 


ued forth and got 2 and Excommunica- 


». C r r awarded, and Writ of Error deliverd 
9 award a Superſedeas belore Execution executed. Jenk. 93. 
80. 


(M) In what Cafes and Actions. 


againſt N. N. where there were 2 of the Name, and IF. . 
d, and pray ad, that the Plaintiff count againſt bim; and the 

aid, that be is is anot 4 the ſame — and nct the Difendant ; 
che Plaintiff had alt rhe Detendanr, and 


had Wrir CEOS ed, and that the Sheriff 
not take him ; which ul no be grieve, a as it ſeems, and 
—— — n 
tes 21 

brought ; and the 


35 
an difres'd 2 Sheep, and the Owner 
by Gvin aſirm d Plaint in Court of Franchiſe againſt che Plain- 
8 ent to have thoſe Goods attach d, 6 ther they bey ſhould not be 
3 1 PII e — 
x fo SEES 
4- cires 16 2 
che Ons oi cho us cn 
„ and pendin 


e 


=, A ado Lint King Lande 49. Cites 2 
3. 13. 


4 It was 


os Superſedeas. 95 


coningly and that the Regiſter, which gave Superſedeas there, is not rela o avoid 


. Staple, or 
Scarute-Merchavr, he ſhall have a Superſedeas to the Sheriff not to do Execution, hanging the Plea 
&c. F. N. B 240. (A) cites Regiſt. 113. | 


7. A Superſedeas lies not to take a Man oa an Excommunicato Capiendo ; F. N. R 239: 
or it he be taken, that then he deliver him Donec placitum dicti At- — 6+. 
tachiamenti ſuerit diſcuſſum &c. F. N. B. 64. (D) . 

was moved 

to ſuperſede a I vit de Excommnicate Capiendo, for that it was too general It was infiſtcd upon, that 
the Motion for the Superſedeas was made too early, the Sheriff not having return d the Writ; and cited 
1 Sid. 181. Parker Ch. J. faid, It the Court of B. R. cannot grant. a Superſedeas before the Return, the 
Conſequence wiil be, that a Sub ect may for a long Interval of Time, viz. between the Delivery of the 
Writ to the Sheriff and his Rerurn, be wrongtully deprived of his Liberty, without Poſſibility of 
drefs. In Fact, theſe Writs have not been ſrherſeded before their Return; but I fee no Reaſon wh 

may not. A Supcrſedeas was granted accordingly. 10 Mod. 350. &c. Hill. 3 Geo. 1. B. R. King =, 
Theed. 


8. Superſedeas lay in a Nativo habendo. See F. N. B. 7). (C) 

(D) 

If a Man be ſued and a Capias or exigent be awarded againſt hi 

* by his Friend fue forth a — +. out of the Place where => 
Capias or Exigent was awarded againſt him, or out of the Term he may 
ſue forth a Superſedeas our of the Chancery directed to the Sheriff, that 
he take Sureties of him, and to appear at the Day &c. and that he let 
him at Liberty, or he may find Sureties in the Chancery to 
Day of the Return of the Capias or Exigent; And upon this 
a eas to the Sheritt, that he let him go, it he have 
thereupon, and it he have not arreſted him, that then he 
him, bur ſuſſer him to go in Peace. F. N. B. 236.(A) 

10. If one ſues a Supp/icavit out of Chancery to arreit another, to find F. N. B $1, 
Sureties of Peace, the Detendant who is arreſted may have Su (A) S.P. 
in to the Sheritt, commanding him not to arreſt him. F. N. B. 

238. (E) 


11. In a Court-Baron, or x Co, as in London, in Writ of F. x. B 39, 
Right, if the Tenant vuuc hes a Foreigner to Warranty, the 'Tenant who (H) S. P. 
youches ſhall have a Writ of directed to the Court, to ſur- 
ceaſe the Plea until the Warranty be determin d. F. N. B. 239. (A) 
cites the Regiſter, 5. 11. & 13. 
12. It lies upon a Writ of Homine replcgiando. F. N. B. 239. (C) 
5 be brought i» the County lies 
13. It Trejpaſs vi & Armis int * i 
to the Sheriff &c. where the Plea is holden, reciting that a Plea of 
Treſpaſs Vi & Armis thall not be held in a leſs Court than before the 
King, or other Juſtices by his Command. F. N. B. 239. (D) cites 
Regitt. r12. 
14 If an Order or Rule be made by the Court, that Execution ſhall not * 
iſſue, or it Judgment be entered before it be pronounced, altho Execution be 
in theſe Caſes ir ſhall be fer aſide by a Superſedeas quia impro- 
vide emanavir. Jenk. 93. pl. 80. 
15. It the Plaintiff in a Writ of Error be Nonſuit, or does not remove th 
Record before the Day the Return of the Writ of Error, or if there be 
too long a Day between the Tefte and the Return of the Writ of Error, no 
thall avail in theſe Cafes, becauſe of the manifeſt Delay of 
Juſtice. Jutticia non eſt neganda non ditterenda. Jenk. 93. pl. 80. 
16. It was reſolved by all the Judges, that Error is a Superſedeas 70 
the Writ of Enquiry. Mar. 89. pl. 142. Paſch. 15 Car. Anon. 


(N) For 


” Superſedeas. 


(N) For what Cauſes. 


1. ainſt a, the ore was at the Exigent, and the other at the Di- 

D at the Diſtreſs came and demanded the Plaintiff, and 

he did ons bw wage = oo of ey gr ey ne re yy em 

omnino, becauſe Nonſuit againſt the one in Action Perſonal, is Nonſuit 
both. Br. . 6. cites 1 H. 4. 4. 

2. Treſpaſs Vi & Armis in R. againſt T. 8. who pleaded Not 

guily, and wa ound Guilty, and the Plaintiff had Judgment; and 


pro fine was awarded againſt the 
and atter Exigent for the King og + op tpahng ang and when 3 
. Counties were 'd the King ſens 


Privy Seal to the Fuftices ot B. R. tor 
the Defendant rehearſing e Mu- commanding them to ſurceaſe to 
make Proceſs for the made Proceſs, thar 


y'd 1 - bop and upon 
. quod nota, Privy 
ing aroſe upon the Suir of the rty, yer 
_— y ceaſe his own Proceſs at 


= "he King to ſue againſt his 
Will but if be was taken by the — 


King ſhall not ſet him at large 
till the Party be ſatisfied ; tor per omnes, the Plaintiff may take = tor 


his — if he will. Br. Superſede a, pl. 26. cites 4 E. 
- 3. Supe nia erronice emanavit was in Debt againſ 3 © 3 b few 


Br. 
nom, pl. 96. præcipes, and Execution is againſt the one only. Br. Supe 
Fes ee Cites 4 E 4 39. & 5 E-4 4 


ans, De a the ſame Obligation, and 2 are condemned by Default, and Execution is ſued 


So 

2 

upon a Record ; quod nota. Ibid, cites 3 E. & 5 
4 


rſedeass pl. 30. cites 5 E. 4. J. 
230 if Fa — — Br. 
cites 


6. In it was 


y 
N 3. 8. — that by the Great Seal nor the 
Petit Seal, the Juſtices e _ 
Superſedeas ſhall not be allowed againſt the Diem 
ſeems that ir ſhall. Br. 221 25. cites 5 E. 4. 132. 

7. In Replevin he & urn Quod averia Elongata ſunt, and the 
Defendant appear d, and notwithſtanding Withernam was awarded, which 
was erroneous, b Reaſon of the of the Defendant, by which 
Swperſedeas iſſued to the Sheriff to ſarceaſe &c. and if he had taken them 
to re-deliver them to the and the Sheriff returned that before 
the Superſedeas came, he bad delivered the Beaſts of the Defendant to the 
Plaintiff in Withernam ; and he went to the Plaintiff to have Re - delivery 
and he eſloign'd them; and the Defendanr d 3 


aid not rake the leite, and pray d Wirhernam &c. . Superſedeas, 


A. has Ark in Debt againſt B. and a Ca. Sa. agaĩnſt him; B. is 

taken by Force of it ; his Mtorney informed the Court that I: had a Writ 

of Error in this Caſe be/ore the Execution executed, which W rit of Error + - 
h ka 


8 


them, GT have: rr which Mavncr of Superſedeas ſhall not ifſue but only 


2 ns ts inſuſfcient, the Juſtices ex Officio, by the Informa. 


r 


Su perſedeas. 


ha not with him at the Time of the Execution. B. was committed in Exe- 
cution, ut ſupra ; tor B. g, zo have delivered the Writ of Error before the 
C:pias was awarded, or after it was a and before Execution to have 
a Saperſcdeas. «4 the Te of both Benches. Vigilaatibus ſubſer - 
junt fura. Jenk. 92. pl. 
9. 1 if Sa. againſt B.— B. has a Superſedeas thereto in his Poc- 
ker ; B. is taten upon it by the Sheriff, aud immediately delivers the Su- 
fadeas to the Sheriff, this ſhall diſcharge him trom Execution. Quæ 
funt incontinenti, inetfe videntur. Jenk. 92. pl. 80. 

10. Tho? the Statute 3 Fac. cap. 8. be general, yet it is to be intend- 
ed in ſuch Cafes where it is againſt the Party bimſelf upum his Obligation, or 
in Cate here the Fudgmeat is general againſt the Executors ; but where the 

adgment is ſpecial, that it thall be of the Goods of the Teſtator, and 
— 2 its, it is not reaſonable, nor is it the Intent 
of the Law that the Party thould be intorc'd to find Sureties to pay the 
intire Condemnation with his own Goods. And according to E Dit- 
terence Coke faid it had been ruled in C. B. when he was there. And 
Man the Secondary faid, that the Precedents of this Court ever fince the 
Stature made were, that a Superſedeas had been allowed upon a Writ of 
Error brought by the Exccutor or Adminiſtrator. Cro. J. 350. pl. 2. Mich. 
12 Ja. B. „ 8 — he 5 " 6 

11. Upon a Verdict a Rule was given for Judgment upon the Thur) 

and tha 7 wha after the Plaintiff died. A Writ of Error was — 
as was aid, the Party died betore judgment, in as much as 

of Courſe after Verdict and Rule for Judgment, there are 4 Days to 

move in Arreſt, and fo he died before judgment abſolutely given, and 

moved the Court for a Superſedeas. It was agreed to be 1a ihe Diſcre- 

=y the Ch. F. Ex officio, to allow a Writ of Error, but becauſe it was a 

of 
was 


Conſequence he took the Advice of the Court, and ir 
that a Writ of Error is a Superſedeas in itſelf, yet it is good to 
hace a Superſedeas alſo; And if the Writ of Error had been allow'd the 
Curt could not deny the Party a edeas. Bur becauſe the Writ of 
Error was not allow'd, and alſo becauſe no Error q_ to the Court, 
for where Fudgment is enter d, this ſhall relate to the Time of the Rule 
given, it was Os no Writ of Error ſhould be 41 _ 
any Superſedeas grant Poph. 132, 133. Mich. 15. Jac. 
Earl ot — 2 Caſe. a 
12. D. Acknowledged-a Statrte Merchant at Glouceſter in 300 I. and 
the Stature did not limit any Day of Payment, and an Extent was 
fued, and upon Motion a Superſedeas was a For that tis no 
Statute, becauſe they had not purſued the Authority given by the Statute; 
tor the Statute of Acton Burnell, 11 E. 1. fays, it the Debt be not paid 
at the Day &c. And though Debt upon an Obligation is payable pre- 
ſently, if the Day be not exprefſed, yet here the Statute appoints a 
Day — ow 42. Mich. - Jac. _— _ oo 
13. gment againit B. w id part of the Money, A. 
acknow istaction of fo much; and then they agreed, That if B. 
did nat pay the Reſidue by ſuch a Day, then it ſhould be lawful for A. to take 
os Execution againſt B. without ſurng any Scire I tho after the Year. 
The Money was not paid at the Time, and Execution being taken out 
without a Scire facias a Superſedeas was moved tor, becauſe the Wri 
Improvide emanavit &c. And the Court held it good Cauſe to diſcharge 
bur faid, it was in their Diſcretion to grant a Superſedeas, or put 
the Detendant to his Writ of Error. Win. 100, 101. Mich. 22 Jac. C. 
B. Hickman v. Fith. 
14 The Defendant was taken in Londen on a C1. Sa. by a Bailiff 
Middleſex, and thereupon moved tor a Superſedeas, tor chat the Arreit 
was falle. The Court agreed, that a Superſedeas cannot be granted 
quia Executio erronice emanavir, which it did not, becauſe the Execu- 
f | CC tion 


* — 


ä . 


98 Superſedeas. 


tion was well and if it be returned by the Sheriff generally, it 
oughr to be intended well ſerved, tho Affidavit be made to the con- 
trary ; Bur a Habeas Corpus was granted. Her. 30, 31. Trin. 3 Car, 
Mrs. Row's Caſe. | 

15. In Caſe for Wards — „ 
ter ariſiag in Suffolk ; the Plaintiff replied, De injuria [ta propria, and upon 
Hiue precured a Scire facias to London. 3 M enns fer ung 
granted, becauſe the Venire facias ought to have iffued in Suffolk ; and 
the Prothonotaries ro enter upon the Roll Ideo 
cecomiti Suttolk. Litt. Rep. 314 Mich. $5 Car. C. 


eſt Vi. 
Harvey's 


grant 2 
was well awarded; The whole Court denied to grant a Superſedeas 


Cro. C. 437. pl. 11. Mich. 13 Car. B. R. Bower v. Coope 
17. I Uu 
verſe a 


r. 
was moved, That a Writ of Error was bromg hit to re. 
and that it was received and allowed, and notwith. 
ſtanding which, the Plaintiff took out Execution, and thereupon it was 
pray d tor a Superſedeas to ſuperſede the Execution, and tor an Attach- 
ment againſt the Party for his Contempt to the Court. It was urged, 
that the Writ of Error r becauſe the Roll was an 


mark'd, and therefore the Party well rake out Execution. But 
Roll Ch. J. anſwered, That the Writ was well purſued, tho the 
were not marked; yet if neither the Roll be marked, nor Notice giv 
to the Attorney on the other Side of the bringing the Wrir of Error, it 
the Party proceed to take out ion, it is no Ce to the Court; 
Other wiſe it is a : And ir is the Duty ot the Clerk of the Ex- 
rors to mark the Roll and not the Attorney 's, and therefore take a Sy- 
od. Aa www Sty. 159, 2160. 
Mich. 1649. Mercer and Rule. 
18. A Peer was arreſted by a Bill of Middleſex, and in Cuffody of the 
Marſbal of B. R. and thereupon moved for a 3 Becauſe bei 
he ought not to be arreſted. The Court directed him to p 
his Privilege, and fai could not rake Notice thereof upon a Mo- 
tion. Sty. 4 Rep . 1d gpm 
19. After Error direit * 
directen to Hales Ch. F. 


but 
Execution is taken, and per Cur. on 13 Car. 2 Stat. 2. c. 2. no Bail be- 


tour Days cannot ſuperſede in Action 
ot not wi Sar 
ton and ; and per Hales Ch. I. Execution before Bail put in 
is good. 2 Keb. 770. pl. 55. Paſch. 23 Car. 2. B. R. Nichols v. Dea- 


the Court was of another Opinion, for that the Defendant had 
ight to ſuperſede the Action becauſe no Declaration was filed agai 


En es 
© Che Ep 


Court was diſcharged by Rule from the new 


ion, and her Superſcdeas was allowed. 


Declaration, 
intiff cauſed ber to be arrefled and beld to Pail for the former Cauſe of Atticr, 
the Court to be again diſcharged by Superſedcas upon entering a common Ap- 
: pearance, 


F 
N 
4 


— That = 


2 


„ a Ro 2/ 


1. IN Sapplicavit of the Peace the Sheriff may make 


(A) In what Caſes granted, and how. 


to take the 
Body; r eee 
Officer ; but when the Bailiff has taken the Body, he ball nat 7 
Surety, but the Sheriff himſelf thall do it; per e. For it is a judi- 
cial Power given to the Sheriff by the W rir of Supplicavir, which can- 
not be aſſigned over; 93 Power cannot be given over. Br. 


Of 
Office and pl. 39. cites 9 * 


31. 
a0 
the Miniſter reading the Divine Service (viz. the Common Prayer) in the 
Church, and carried him to the Compter. Upon Articles exhibited the 
Court upon Motion granted a Supplicavit ; And further adviſed to in- 
form againſt them tor a Riot. 1 Keb 290. pl. 104. Paſch. 14 Car. 2. 
B. R. the King v. Douglas &c. 

3. A Supplicavit was moved for on Affidavit of great Peril of Life, which 
per Curiam was granted without ſpecial Articles; but for the good Beha- 
vour Articles muſt be exhihired ; but per Twiſden Articles ſhould be 
in both, but the Clerks faid as before, and fo it was 2 Keb. 
30s. pl. 2. Hill. 19 and 20 Car. 2. B. R. Muſgrave v. Sir John Pub 


4 A Writ of Supplicavit ifſued apos 4 Petition and Articles exhibited. 
The Defendanc ini that the faid Writ ifluing on Petition, and nat 
on a Motion in Court, azor any Indorſement made on the Back of the Writ, aas 


dy the Form of the Statute is required, and bur three of the faid Articles 


being ſworn to it is irregular ; But the Court on readi 
notwithitanding the Objeftions aforeſaid, was fully ſati that the 
2 Chan. Rep. 68. 24 Car, 


upon a Supplicavir out of Chancery, and brought be- 
fore Jones J. of B. R. by Habeas Corpus, and bound by R > get 
him to 2ppear the firſt Day of the next Term which he did, and being 
in Court, Maynard moved that the Articks ſuorn in Chancery might be read 
here, and chat they would bind him here, hich rbe Court refuſed, for that 


1 


10⁰ Supplicavit. 


have no Record before them, and the Record in Chancery is not 
—— bur if the Witneſſes that fwore to the firſt Ar 
es had been here and ſwore to them in Court they woul d have done 
otherwiſe not, and this was at two feveral Motions by Maynard; but 
of the Court was contra. — R. 

9 


Mullineux's Caſe. 
Lev. 53- 6. U Morion in B.R. for a Wirhens 
; = muſt firit exhibit your Articles in Parchment, m__ 
Fofter Ch.. 28. Mich. 2 Jac. 2. B. R. Glover & Uxor. v. Glover. 

if 


upon Articles exhibired to the 
F ſwears that he moves not for this 
Lite &c. Comb. 28. Mich. 2 


As: ive Sec by Bond to 
Court, and_ when they come here 


Articles filed A. B. Oath of Aſſault and 
X pw be went in e of bale, Id. C Macclesfield 
” — che Wit, which commanded B. to find Sureties tor a Twelve. 


DD Party and his Surcties 
of op in. the 


a Order, or at leaſt to 


7 * for Life of bis Efate, and mention'd 
which gives Colts in Caſe of a and 

of this Nature, Lord C Macclesfield retuſed, 

B. complains of Vexation, he comes too foon ; let him ſtay 
ear is out, and behave himſelf quietly all that Time, and if 


1 or his Circumſtances, there ought to be an Affidavit 
'; and {2 denied the la Mich. 1723 2 Wms's Rep. 
has 8 


dy 1 or 15 Months wm many and no 
commenc'd the Defendant in all that Party 


e on Security. Gibb. 268. . 
venor v. 


1. If a Rec 


wards. 
ognizance be taken purſuant to a Writ of licavit, it 
mot de whnts governed by the Directions oH ich Wir? 1 Hawk. 


PL C. 129. cap. 60 S. 15. 
12. This Writ is zo much in Uſe at this Day. 1 Hawk. PL. C. 128. 
cap. 60. S. 10. 


F of Supplicavit i ſee Behaviour, Return, 
** — —— Deane, 


Surety. 
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(A) In hat Caſes to be found. 


N Writ of Right after Battle join'd, the Demandant and the Tenant 


J , Sit of the Battle at the Day apppinted, v 
Def 


Champion, each two Pledges, and the Tenant 

2 Br. Surety, pl. 25. cites 1 H. 6. 7. 9. 
2. Action upon the Caſe for calling bim Villeia, and the 
bim as his Villein, and had taken Part of his Goods; by which i 
awarded that the Plaintilf find Surery that he do not efloign his 
and the Defendant find Surety that he ſhall not ſeiſe any more of the 
Goods of the Plaintiff, till ic be tried it he be his Villein, or not. Br. 


Surety, pl. 30. cites 13 H. J. 17. 


— EE 


(B) Surety. Chargeable. How far. 


1. IN a Scire facias upon a Recoznizance for Rent and Farm of the Ex- 
ciſe, as Farmer thereot, he pleaded the Act of General Pardon 12 
Car. 2. which excepts the Rent but na the Security; and by an 
Act made Anno 15 Car. 2. the Securities of their Sureties were made liable, 
lat nothing is ſaid of the Farmer's own Sccurities. But the Court held, 
that a Fortiori the Farmer's own Securities ſhould be liable, becauſe the 
explanatory Act mentions the Securities of the Sureties only: And it is 
ſtrongly implied by omitting them our of the latter Act, that the Parlia- 
ment had no Doubt upon them, but that were excepted out of the 
Act of Oblivion. Belides, the Securities of Farmers and their Sureties are 
bat the ſome Securities in Law; for all are Principals with ReſpetF to the 
Kiag. And lince the Sureties are bound, a Fortiori the Principals ſhall. 
And Judgment was given accordingly. Hard. 424. pl. 1. Trin. 18 Car. 
2. in Scacc. The Attorney — v. Beſton. $2. 
2. The Obligee in a Bond of 20 Tears old, exhibits bis Bill azainſ# the 
Adminiſtrator of the Principal, and the Surety (upon Loſs of his Bond.) The 
Admimftrater ſays by his Antwer, that Je has no Aſſets. Upon i 
the Cauſe, it was directed to a Trial, whether the Surety had fealF'd 
delivered the Bond, and a Ferdict had paſs'd againſt the Surety, (viz.) * 
That he had ſealed and entered into the Bond. And the Cauſe coming back th ih. 
to this Court, and the Plainriif's Counſel praying a Decree tor the Plain- Surety had 
'sDehr againit the Surety, Serjeant Fountain (not of Counſel on ei- no Advan- 
ther Side) ſaid it was doubetul wherher Equity thould in this Caſe bind fz be the 
Surety, who was not obliged in Law, but in Reſpect of the Lien of with 
the Bond ; and that being loit, and the Surety having no Benefit by, nor 2 Money, 
Contideration tor, being bound, he thought Equity, atter fo long a and Lo is 
Time, ij. ould not charge the Surety. The Matter of the Rolls ſaid he — * 
would fee to moderate and mediate this Matter between the Parties, in n t a 
order to which he was ſeveral Times attended by the Plaintiff ; and the Promise, as 
Detendant making Detaulr, he decreed tor the PleintitE And atter- Pencfir or 
wards the Caule was upon a Cafe made brought belore my Lord Cnan- Prof: Ibid. 
Dd | ccllor, . 


Surety. 
cellor, who was ot Opinion with the Matter of the Rolls, and decreed 
ic tor the Plaine Chon Caſes 77, 78. Mich. 18 Car. 2. Underwood 
v. Staney. 
| IE was indebred to D. by Bond of 10007. to perform an Award. 
By the Award 250 1. was due to the Obligee; J. D. put the Bond in 
Suit againſt J. S. A Bill is exhibited here to be relieved againſt the 
Suit, and an IJynnfica axarded on Recognizances to abide the Order on 
Hearing. J. S. and F. as his Surety, are bound in the Recognizance, 
which was penn'd to pay what fLould be reported dus by NM. H. a Mifter 
named in the Defeaſance or Condition; but the Maſter died before any Re- 
port made, and ſo alſo did the Olligor, who died inteſtate worth nut hing. 
By the ſtrict penning of the Deteaſance the Recognizance is not ſuable at 
Law, Lerauſe no Repert was made by the Maſter ; but the great Queſtion 
was, if the Surety, who was not liable in Law, ſhould be made liable 
in Equity; for the Plaintiif had good Remedy tor a juſt Debt, and juſt. 
ly proceeded to recover it; but the Court ftaid his Suit, and takes ill 
Security, which proves fo, and the Debt loſt thereby; and therefore the 
Courr is to do us right; and the Intent ot the Court was, that the 
Debr, if due, ſhould be ſecured, and the Intent was not with Reterence 
to this or that Maſter's Report; tor ſuppoſe that the Court had, during 
the Life of the Parties, transterr'd the References to another Naſter, 
and he had made a Report that ſhould have bound; and in Cate of a 
Bond loft, this Court have made a Surety to pay ic. Yet the Lord 
Chancellor contra; tor the Party is but a Surety not bound by Law. 2 
Chan. Caſes 22. Hill. 31 & 32 Car. a. Simpſon v. Field. | 


4 A. and B. Intants were made Executors: Adminiſtration during : 


their Minority was granted to M. their Mother. Upon granting the 
Adminiftration the Prerogative Court took the uſual Bond trom NI. in 
which J. S. and W. R. Defendants were Lound as her Sureties. B. died, 
but made his Will, and A. Executor; A. brougit his BY! for an Ac- 
count of the Tettaror's perſonal Eftate, and as to J. S. and W R. ſg- 
geſted that by Fraud and Covia they had got up their ſaid Bond, and precured 
—_—_— Security to be accepted by the Prerogative Court in Licu thereof. 
he Lord Keeper, upon the firſt opening the Matter, declared he would 
not — the Sureties further than they were anſwerable at Law ; and as 
to that Part diſmiſs'd the Bill. Vern. 196. pl. 193. Mich. 1683. Rat- 
cliffe v. Graves & al. | | 
5. A Bond Creditor ſhall, in the Court of Chancery, have the Benefit 
of all Counter-bonds or Cillateral Security given by the Principal to the Sare- 
ty; As it A. owes B. Money, and he and C. are lound for it, and A. gives 
C. a Mortgage, or Bond, to :ademaify bim, B. thall have the Benefit ot it, 
to recover his Debt. Abr. Equ. Cafes 93. Mich. 1692. Maure v. Har- 


6. A. · is bound as a Surety in a Recognizance dated 5 May 1660. for 
Payment of Money, ::hich happened not to be made good by the Convention A 
for confirming judicial Proceedings, the Act not extending to that Day. 
A. being a Surery only, and having no Conſideration for entering into 
this Recogniz ance, the Court would not make ir good, nor allow it to 
be ſo much as a Debt. The Lord Keeper diſmiſs d the Bill. 2 Vern. 
393. pl. 364. Mich. 1700. Sheffield v. Ld. Caſtleton & Uxor. 
in 7. A. Tenant for Life, with Power to charge the Premiſſes by Le 
»in Mortgage, or otherwiſe, with 6000 J. mortgaged Part for 1500). And 
an. Os. ———_ upon Aſſignment over of the ſaid gage, B. eldeſt Son of A. 
Mich. 1739 and who was the Remainder-man in Tail, covenanted to pay the Mortgage- 
'&C=sS. ; and the Aſſignee covenanted to re- aſſign to B.—A. died, and 
argued Gidb. then B. died. It was agreed by Lord C. King, L. Ch. J. Raymond, 
add there: in and the Maſter of the Rolls, that the perſonal Efare of B. is not liable to 

pag. 142. it pay off this Mortgage, in Eaſe of the Lands mortgaged ; the Charge being 
was 


made by A. in Purſuance of his Power, and theretore the next Remain- 


that the Co- der- man muſt be content to take the Land cum Onere; that this being 


a. wa rf oa cp uo e 
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original Del t off A. his perſonal Eitate, it any were, would be lia- venant of B. 
« ; — B.'s perſonal Eftate ought not to be ch with A.'s Debt; be San, 

. , 4 ©. - created a 
and notwithitanding B.'s Covenant to pay, this Covenant, fince the erna 
Land was the original Debtor, will be contider'd only as a Surety for the Debr, and 

and theretore a Bill by the next Remainder-man to charge the conſequently 
perſonal Eſtate of B. in Faſe of the Land, was diſmifs d with Cofts. — 24 
2 Ums. s Rep. 391. 596. Hill. 173 1. Evelyn v. Evelyn. nal Eſtate Ir 
to diſclarge, 
and not the real Eſtate, according to the conſtant Courſe of Equity; and as to the Objection, that / 
real Eſtate is the principal Debtor, ſo it is in all Mortgages; and yer in all Cafes, where there is a 
Comperirion berwern the real and the perſonal Eſtate, that is : d; which is the Reaſon that rhe 
Practice of the Court requires, that in all Caſes where the Heir is to be charged, the Executor muft be 
brought before the Court. To this Point was cited the Cafe of Sir John Harrer, and the Lady 
Ecknghan, which was, That a great Part of Sir john per's Eſtate was in Then died 
Sir John, Sir Theophiius being his Heir, who, upon his _—_— with the Lady Effingham, 
ſettled a Jutorure upon her, and covenanted to pay Sir John's Debrs. Then died Sir Theophilus, poſ- 
ſeß d of à conſiderable periortul Eſtate, which came to his Lady, the Lady Effingham; againſt whom 
Sir ſohn Napper, the Heir at Law of Sir Theophilus, brought his Bill, to have perſonal Eſtate of 
Sir Theophilus, upon his Covenant, applied in Diſcharge of the MOrgages ; and fo it was decreed. 
But to this it was anſwet d, That the principal Caſe ditters from that ir John Napper cited; the 
Reaſon of which was, that Part of the Eſtate of the —— was ſettled by a private Act of Parlia- 
ment, in Truſt to pay his Debts; which Eſtate, fo ſettled in Truſt, was diſpoſed of by Sir Theophilus, 
and then it was but juſt and equirable, that bis perſonal Eftate ſhould be applied to exonerate the mort- 
Eſlate deſcended ro the Heir at L, becauſe he was anſwerable for the Truſt Eftare, ſettled for 
Purpoſe. My Lord Chancellor, upon the laſt Argument, faid, It could not be expected the 
Court ſhould then deliver their Opinion; fo that the Matrer ſtood thus for the Judgment of the Court. 
Gibb. 142. 144 Mich. 4 Geo. 2. in Canc. in Caſe of Evelyn v. Evelyn, and Evelyn v. Booth & 
Vxor. 


(C) Diſputes between Sureties themſelves. 


V 


L And B. were bound with J. S. as Sureties in an Obligation. A. mas But where 
. ſued upon the Bond, aud the whole Penalty recover d again bim. fa B. 
He exhibired an Engliſh Bill into the Court of Requeſts againſt B. to have — 


Contribution. A Prohibition was moved tor to the Court of Requeſts . 5. 
and granted; becauſe by entering into the Obligation, it bec — the per Deke of 


Debt of each ot them jointly and ſeverally, and the Obligee had his J. S 2 R. 
Election to ſue which of them he pleated, and take forth Execution 4 4 
againſt him. And the Court faid, that it one Surety ſhould have Con- Cd N 
tribution againſt the other, it would be a great Cauſe of Suirs, and A. ' 
theretore 1 Was —_— and 1o it was faid, it was lately A „ 
adjudged and granted in the like Cafe, in Sir William Whorwood's 8 > % 
Cale. Godb. 243. pl. 338. Hill. 11 Jac. in C. B. Wormleighton — — 


mages, & being inſolvent; and the Court was of Opinion, That B. ongbe to contribute Moiety; 
— R. to aſſien over the Bond to A. and B. to help themſclvcs againſt . 5. tor the faid Debt * 
Rep 120. 13 Car. 1. Morgan v Seymour. 


2. The Plaintiff and Deſendant were joiat!y lcund for a third Perſon, Toth. 103. 
who died, leaving no Eſtare. The Plaintiff war ſued, and paid the d. 
2 and broughc his _ againſt the — tor Contribution, —— - i 

was decteed to pay his proportionable Parc. Per Lord Coventry.-isa Sure:s, i 
Nelf. Ch. R. 10. Fleetwood v. Charnoc k. . 
— the Urſftom of 
7 the City of London he ſ.z/l make his Co-Sureties contribute. Vern. 456. pl. 429. Pach. k- A =_ 


3- Three are bound for H. in 300 I. and agree, chat if H. fail'd, to 
bear their reſpective Parts ot the Money. Tu ot the Obligors borrow'd ' 
Money of A. on their Bond, and paid the 300 l. The other Obligor 

| Was 


| 
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Wm 


inſolvent ; and now one of the two became inſol vent, and the 3d 
id A. the 300 I. The other Obligor becomes able. He thall be com- 
d woo * zd Part, not a Moiety. Chan. Rep. 150. 17 Car. x. 
wain V. 
B. and Care bound in a R izance for J. S. A. was ſued, and 
ecogni fe 2 
Then A. exhibited a Bill againff B. to have 


dead inſclvent ; and it was decreed, that 
in. R. 15. Mich, 25 Car. 2. Hole v. Har. 


. 9- 

2. The Plainciff became Hound with Defendant's Father for Payment of 

Money at a Day, which the Plaintiff ſuppoſed had been paid accordingly, 

but it was not. The Father dies three Years after, upon w 

the Obligee puts the Bond in Suit againſt the Plaintiff ; but in reſpect 

> Bond was continued without the Þ aincitt's Privity, the Sox (having a 
good Eſtate from his Father) and the Feoffees, ro whom the Son had 

8 convey d thoſe Lands in Truſt, tvere ordered to ſell thoſe Lands tor Pay- 

ac. ment of the Father's Debts. Toth. 279, 280. cites 10 and 11 Jac. Ii. a. 

fo. 66. . and 728. Saunders v. Churchill and Smith. 


3. The Heir of a Surety, where the Bonds are continue without the 
C Privity of the Surety, relieved. Toth. 280. cites Mich. or Hill. 5 Car. 
Moile v. Dom. Roberts. | 


the 


Nelf. Chan, 
reports 


Rep. 9 
thus, viz. 
Abour 
Years 
dition'd 
Afterw 


before the Bill filed, Moile the Father became bound <vith one Roſecarrock in a Bond of 200 l. con- 
for the Payment of 100 1. t the Lord Roberts, the Defendant, at a certain Day long fince paft. 
ards the Defendant purchaſed Lands of the ſaid Roſecarreck, to the Value of 500 l. which Pu 
made abowt 4 Years before Ryſecarreck's Death. After his Death, the Plaintiff took out Adminiftra- 
im; and being ſued upon this Bond, exhibired his Bill for Relief And in regard of the An- 
the Bond, and for that Roſecarrock hinaſclf was never ſued in his Life time, it was preſumed 
Defendant did deduct the Debt cut of the Purchaſe-Money ; and notwithitanding there were no 


made of the Payment of the Money, the Court decreed, that the Defendant ſhould be reſtrain d 
Co ymatigat Low en the Band . 


4 A. was bound as Surety for B. and the Debt was recover'd againſt 

* A.—A. having zo Counter-bond, brought his Bill ro recover the Debt and 

againit B. which was Gecreed accordingly by Lord Coventry. 
Band, by 0 OE. Ford v. Stobridge. 

Coy of Londen he ſhall maintain an Action againſt the Principal. Vern. 456. Paſch. 1687. Layer 


8. 


5. J. & 


a m as Ww ——— -w . w w [ WY WY 
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Grandtather of T. S. the Dei 


28 


ool. 
ab J. 8 or the Detendant himſelf had paid oft, or 
the Bonds for the 3000 l. and what remain d unpaid 


2 


1 
1 


the Queſtion was, Whether the PlainrilF, (inatmuch as no 
Agreement proved, that the Mortgage was to be a ity to J. S. 
s tor the 20001. as well as thoſe for 4oco I.) ſhould be 


upon Payment of the 4000 I. without 


— 


- 
do 


Cite 97 


Baroner, and 


Brother became his Bail, and Fndgment was obtain'd againſt 
Plaintiffs being ſued on the origiaal Bond, were forced to pay 
and now brought their Bill to have the F 


aſſign d to the Plai 
id. with Intereſt and Cofts. 


(E) Surety favour'd, How ; to enable him to recover see c) (D 
his Debs. 


"A Seiſed of Lands in Fee, was made Receiver by the Maſter of 
the Rolls of an Inſant's Eſtate, and enrer'd into a Recognizonce 
i the Maſter of the Rolls to account yearly, and B. and C. juin d as Sure- 
ties. Atterwards A. married, having ſettled Part of the Land on his Vie 
before Marrioze in Jointure, wit hent Notice of the Recogmizance to her, er 


| _. her 
1 


| 
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ber Friends. A. deviſed all his real and perſon 

him Executor, and died. It was decreed 

Thar all the Eftate of A. ſhould be firit applied 
 Recognizance, 2dly, The Land deviſed to B. the Surety, the Deviſ 
being voluntary, and the W ite a Purchafer, 3dly, The Jointure 
ihe inch claiming under A. can be in no better Caſe than A. was. 
Bur it the Lands deviſed are ſufficient, then the Bona Paraphernalia 
thall be enjoy'd by the Widow; bur it infufficient, then the Bona Pa- 

hernalia muſt be ſubje&t before the Sureties Lands ſhall be extended. 
2 Wms's Rep. 542. Trin. 1729. Tynt v. Tynt. 

2. "wn Sond ants 2er to another Perſon, the Jain 
treſs ſbould get an Aſſignment, extend it at Law, it was held by 
oy ibs gp be rg . — of have an Ay. 
dita Onuerela, inſiſting, that principal Cognizor s Lands, either 
in iowa o the Herd of his Aliences, ought to be liable betore any 
of the Sureties Lands be extended, notwithſtanding it was odjected, 


F 


, bt his 
laid out to bis Uſe. This Matter 


pearing at the > ant's Counſel That 
Action would not lie. But Lord Raymond, who ſat as judge — 
was of Opinion, That it would. Accordingly the Plaintiff p 


in his Evidence. 2 Barnard. Rep. in B. R. 26. Trin. 5 Geo. 2. Mor- 
rice v. Redwyn. 


For more of Surery in General, fee Bail, and ocher Proper 


Surety of the Peace. 


(A) Lies for, or againſt whom. Adis he Gabe. 


Fa Man i aid ns beat , | 
Cog fry fy i nt mend by 


I. 


Fr 


kins 
ins the Falſe Impriſonment. Br. Peace, pl. 22. cites 17 E. 4. 4. 
nin, tht be who i threxened to be impriſoned by another, has a Right to demand Surety of the 


7 


e is an Aſſault and Wrong to 

[ recover Damages in 

of the Peace, is as ſtrong in the Caſe of Battery as 

— may demand the Surety 
T- 


| 


[ 


8 
8 


Perſon of a Man; And the 


— 


hreaten another Man to All him, beat him, or aſſault him; —— 
be come inco rhe Chancery, and pray to have nch A Wric un the Sh» ju Crue = 


fear 
another will 


or Beating him, or that he will others to 
Peace againſt fuch Perſon. Hay k PL C. 12;, 


Fs Horſe, or do him a Hurt, as by Killi 
be d. he may demand the Surety of 


is certain that a Wife may demand ir againſt her Husband threatning to beat her 
A en ald may have it againſt bis Wife; and cites Dult. cap. 58. Lamb. 78. Crompt. 133. b. 


(ah that ſhe went in Dunger of her by him, i i irs were 

Curt to the contrary, viz of his good Uſage, the Court intended to have bound him with Sureties, 

accord g to F. N. 8 80 & 239. f() but they 

and not to remove her from him. 
This likewiſe ſeems miſprinted, and ſhould be 233. 
A Woman may have the — 

Sir Tho. Seymour's Cale. _—— God 215. 


"7. 

A Mater bei daſhes che Cornet of honnny, 
:nformed of his ill Uſage of her, a Supplicavit de 
Car. 2. Sir Jerom Smithſon's Caſe. 


Serjeant Hawkins fays, It 

whaſoever under the King's 
ther they are natural and good Subjes 
Sc. have a Right 2 of 
queition'd wherher Fews or Pagans, or 
hae a Right to it, or not. Hawk. PL 


(B) How obtained and granted. And Puniſhment of (mn 
wrongfully obtaining it. 9 


1. D the ancient Courſe of Law, a Man 


to take bis Oath upon 
a Book, before he have this Wri Chancery; 
bur now they uſe to ſue forth ſuch Writs will fue 4 
tor them without an 


Oath that he * Fear of corporal 
of Peace ought not to grant any Warrant at the Suit of any 

| to find Sureties of Peace, if the Party, who does require the ſame, 

not take his Oath that he requires the ſame act for Malice, 

'  Galety of his Body. F. N. B. 79. (H) 


the 
will 


tor the 


7. 21 
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. 
2 


Surety of the Peace. N 


— 


2. 21 Fac. 1. cap. 8. K 2. Enafts, That Proceſs of the Peace or Guai 
3 een Chancery or R. R. fball be woid, unleſs 
ſuch Proceſs be granted upon iow made in open Court, and upon Declarg. 
tion in Writing, upos their corporal Oaths by the Parties which ſhall dire 
ſuch Proceſs, of the Canſes for which ſuch Proceſs ſtall be granted, and un- 
leſs ſuch Motion and Declaration be mentioned to be made upon the Back of the 
Writ, the ſaid Writing there to be entered and remain of Record; and if 
ſhall afterwards to the Court, that the Canſes expreſs'd in ſuch Nrir. 
ing be untrue, the Fudzes ſhall award Cifts and Damages unto the Parties 
82 arties ſo offending may be committed until they pay the ſaid 

s and | 


Hand aſſe(s'1,, fall be 
Judges, that the Pro. 


procuring Surcty, may 
jþ the falſe and inſufficient Sareties, and the Procufers thereof, jo 
un;fbment extend not to Life or Member. 


likewiſe 


7 

* . 9 

i is Houſe, or do him corporal Hurt, or procure others ſo to 

killing or beating him; and that he bas juff Cauſe to be ſo, by 

the others having threaren'd to beat him, or lain in wait tor 

5 that be does not require it out of Malice, or for Vexation. 
C. 127. cap. 60. &. 6. 


2 


i 


Sheriff, 


F 


hurr 


F 


+ 
: 


4 


z 


9 8 
O 


4 


3 


Surety of the Peace: = 


— — — — — 


D) Proceedings after the Writ granted. 


1 HEN a Man has purchaſed Writ of Supplicavit, diretFed unto If one who 


the Brit is {i:cd, may come into the Chancery, and there find Surcties Surety of 
= will not 4 8 Damage unto ins that ſues 51 Writ, aud = N 
then be all have a M rit ot Sperſedeas out of the Chancery, directed un- marded a- 
to the Juftices of Peace, or the Sheriff, or one of them, reciting how gainft him, 
that he has fund Surrties in Chancery according to the Writ of Supplicadit, — — 
and reciting the M ric ot Supplicavit, and the Manner of Security that he fuftice + 
and the Sum ot Money in which they are bounden, cum the Peace of 
ſurceaſe to arref# bim &c. or com- the ſame 
hey have arreited him for that County, ci- 


hel 
Ca 


— * him; and it they have 
then they deliver him. F. N. B. 81. (A) 


Juſtice, at the Suit of the fame Party for who 


Appearance a i of the Peace, 
cery or King's Bench ; but this Cuſtom 
cap. $. was made, [which ſee at (B) pl. 


2. Sometimes the Writ of Supplicavit is made returnable into the Chan- 
cery at a certain Day; and it ir ** then if the Faſtices do not certify the 
Writ, nor the IZance, the ity which is taken, the 
Party who ſued the Supplicavit fall have a Writ of Certiorari, directed 
unto the Juſtices of Peace, to certify the W rit of icavir, and what 
they have done and the Security which is found &c. and fo , 
—— 442 unto the _—_ ot the Peace, to c 

i Security taken upon Supplicavit, the Writ of Suppli 
%%% ef ir to te rage ay Men, be» 

3. ita eace in againſt he 0 
ſhall find Sureties in the — 4 — He 
—— I directed unto the 
Fuftices of Peace, to remove the Surety eace, and the Recognizance 
taken e, certify chat Recognizance and Security raken, 

. * Seals of the Fuftices of Peace, or one of them. F. N. R 


any other 
arity he has given ſuch Surety. Alſo it i ſid, that 

by finding Sureties in the Chan- 
IT been abuſed, therefore the Statute of 21 Jac. 1, 
2.] Hawk. PL C. 128. cap. 60. S. 14. 


_—_ 


» 


(E) Breach what, and punith'd how. 


I. Ceo of the Peace is not broken without if -2y ide, or Battery, but 
FJ Surety de bene Gerendo may be broken (r uber if People, aud by 
tber Harneſs &c. Br. Surety, pl. 12. cues © 3 7. 2. 


— 


1 1 


2. But 
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Surety of the Peace. 


2. But it was held, that he who is bound 7o the Peace, ought to de. 
=_ himſelt _ wr his Behaviour 2 3 not doing any the 
all be a Cauſe of breaks the Peace, or of putting the 

; gt or Trouble ; E gabe be intended of all concerning 
the Peace, t not in miſdoing of other Things which do not 
the Peace. Br. Surety, pl. 12. cites 2 H. J. 2. | 

3. It a Man has fued a Writ againſt one directed unto the Sheriff, and 
the Sheriff rake Security of him to keep the Peace, and afterwards 
he breaks the Peace againſt him who demanded the fame ; he who de. 
manded the Surety ot Peace ſhall have Attachmeat againſt him who 
found this Surety. F. N. B. 80. (A) 

4 And upon this Writ the Plaintiff ſhall recover Damages, and the 
de fall be ned for bis dna it he be tound gle. F. & 
50. (A 


(F ) Caſes relating thereto. 


Reſpa's by Bill, where the My came Verſus Curiam Regis of 
C. B. to have "Anſwer in 4 Land, there came the Defen- 
dam and aſſaulted, wounded, re 
Charters and come without Treat Cofts, In contemptum Regis, contra Pacem 
ad damnim &c. & tam pro Rege quam pro ſeipio fequitur by 
Bill in C. B. and the Defendant Not guilty ; and the De. 
fendant was compelled ro find P of his Good Behaviour and 
the Peace, and that he thould do nothing to the Plaintiff privately nor 
openly, by himſelf nor by others &c. Br. Surety, pl. 11. cites 30 Aff. 14. 
a2 the Peace againſt a Prior or Abbot, he him/elf ſhall te 
Phe with the Suretics ; But it it be Chanon or 1; rhe Suretics only 
thall be bound for him. Br. Surety, pl. 9. cites 36 H. 6. 23. 
3. Where a Man Wars Surety to ay the Peace, and bas Day Menſe Paſche, 
— to Day tho the Party who demands the Peace docs 
>. ak 10 be 0 torteir _—_ z contra in Action between 
rs end "Pry ; The Defendant who 1s bound to appear upon Capias 
ro keep his Day, thall nor forteir his Bond by his Detaulr, it the Plain- 
Zorn Br. Surety, pl. 10. cites 39 
6. 26. 
4 In Writ of Privilege at London ont of B. R. the Sheriff of London 


return d inter alia, that the Party was arreſted for Surety of the Peace, and 


theretore he who took the Peace was demanded in Bank, and if ie ted a8 
come the Priſoner ſhould be diſcharged of the Surety ot . fun 
he came and demanded Surety of th the Peace, the Surety of the Peace 

be granted to him in Bank; But the Surety in London ſhould be diſc 

Br. Surety, pl. 13. cites 2 H. J. 4. 


— 


(G) Pleadings. 


HEN a Juſtice takes y for the Peace, it ĩs not ſuiſicient 
to ſay, * J. N. invenit ſufficientem ſccuritatem de Pace, with- 
g the Names of the Surety and their Sums, but he ought to name 


their Kates cad Sama Br. Surety, pl. 13. cites 2 H. ». 4. 


For more of Surety of the Peace in General, ſee Good Behaviour, 
Supplicavit, and other Proper Titles. 


Surmiſe 
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Surmiſe and Suggeſtion. 


(A) In what Caſes ſufficient. 


1. HO no Proceſs be amarded againſt the King's Debtor, yet if be be 

preſent in the Exchequer, he fball anſwer tu the King immediately; 
per Ludlow. Per Firzjohn, in Caſe that it appears of Record thar he is 
Debtor to the King, then he ſhall anſwer, but not upon Surmiſe or Sug- 
_ geſtion ; bur there he ſhall come by Proceſs. Br. Surmiſe, pl. 26. cites 

At. 35. | 

* 1— was made in Chancery, that the Prothonotaries of the Br. Surmiie, 
King bad given certain Land to R. C Grandfather to the Lord C. that new ts, pl. 9. cites 8 
in Tail, and that R. Father of the Lord purchaſed Licence to infeoff t 25. 
certain Per ans of the ſame Land, and retook to bim and Joan his Feme ia en 12a 
Tail, the Remarnder to his right Heirs, upon which ion iffued Scire 
facias to T. M. who bad eſpon/ed the Feme of R. if be knew any thing to ſay 
why the King ſbould not have Reſtitution of the Iſſues of the Laad during the 

the Heir who is now Lord C. in Ward of the King ; who came and 
ſaid, that the Scire facias is not founded upon any Record or Officc but upon - 
Suggeffron, and tender d a Demurrer, Et non Allocatur; by which he would 
have taken Advantage ot the Warranty made by the Feoffor, Bur it was 
ſaid for the King, that becauſe the Licence was obtained in Deſceit of the 
Lg, he not perceiving bis Right, this cannot diſcontinue the Revenue 
ot the 9 and therefore the King ſhall have the Ward, and the Meſac 
Wues ; and by Award the Baron was charged of Iflues in Right of two 
Parts and difc of the third part; For the has thereof Cauſe of 
Dower : And fo fee that Suggeſtion or Information ſhall ſerve in Lieu of 
an Othce. Br. Surmiſe, pl. 30. (bis) cires 30 Aff. 36. | 

3. And if the Land taifd the Reverſion to the King be recovered in Value 

ezainft the Tenant in Til, and he dies, his Heir within Age, yer the 
* thall have the Ward of the Heir. Br. Surmiſe, pl. 30. (bis) cites 
+4 All 36. 

4 In Treſpaſs where the Defendant is returned in Iſſues the Di- 
ffreſs, a Man cannot Surmiſe — he is dead and pray 4 ihe Pranehh ſhall 
ceaſe; But this ought to come in by the Return of the Sheriff, and not by 

ion. Br. Surmiſe, pl. 15. cites 22 E. 4 1. 0 

$ In Appeal, the Defendant — 2 the Felbny and took to his Ger- 

O the Plaintiff made Suggeſtion that be was taten at his freſh Suit in 

Middkſex, whereupon the Court wrote to Middleſex ro inquire of the 

«or bo tound ir, and he had Reſtitution. Br. Surmiſe, pl. 21. 
cites 2 R. 3. 13. 


Y 


(B) In 
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(B) In what Caſes ſuffcient to ſupport Actions. 


and Writ iſſued to E. 


N N. ſued Exccution upon a Statute Mere ha 
the Land, which Writ was 2 
| id that Execution is 


made by two, and the Obligee brings Aion againft 
iſe t Dee 
igation is made to tuo, and the one brings 
the other is dead, or a Monk profeſſed. 
31. 


TY 
1 


Nihil, by which the Plaintiff faid that he had Aſſets in London, 
dard Ditreſs there, and had it Br. Surmiſe, pl. 2. cites 3 H. 
+ 4 | | 

2. In Detinue the Defendant jos Goats, and had ir, 2 Nibils 
were return d, and the Defendant ſurmiſed t the Garzifhee bed Land is | 
another County, and pray d Procels there, and had it upon his Surmiſe. 
Br. Surmiſe, pl. 13. cites 6 E 4. 11. 


” Pr e ee Were 


(D) In what Caſes ſufficient to inforce the doing a | 
:. JF the Tenant ̃ ²— of Novel Diſſeifin, obtains Writ to the Fuſtices i 
I ſend it into B. R. and Pr Kr re- 
tains it, there upon Suggeſtion the Plaintiff may have Writ to take the 
of the Tenant to deliver the Record. Br. Surmiſe, pl. 4. cites 
x = 


pra guy 


2. Sug- 


r 


— c - 


Surmiſe and Suggeſtion. 


Opn” 
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„ Saggettion was made in B. R. that F. S. wn inditted of Felony in 
the Cit ity f D. before the Frſtices of Peace, and was impriſoned for it in 
1). and pr.23'd the Curt to fend for the Body ef the Record, Knivet J. faid, 
We will not write without feeing the Record betore us, but you may 
gate Writ in Chancery to remove the Body and the Record betore us. 
And {© fee that they would not grant his Prayer upon Suggeſtion. Br. 
Surmite, pl. 19. cites 41 Att, 22, 

2. Homme Replegiando; the Deſeadrat avowed the Tmpriſonment of the 
Pluatif as | is Fillern regardant &c. and the other [21d that Frank &c. and 
{ to Litue, and the TL] ſuggeſted that the Deſeadant had taken bis 
Goods, ond pra rr Delrverance z, to which the De/-ndant ſaid nothing; by 
which NH 1rd to wake Deliverance, and the Detendant took Exception 
to the Allegation of the Plainriil, faying that this is a Count without 
Original; Et non Allocatur; tor it was faid that it was a Surmiſe, and 
not a Count, by which he had his Goods without Surety to re-deliver 
them to the ant, it the Ittue paſs'd tor the Detendant. And per 
tot. Cur. Tae Attorney ot the Detendant thall gage Deliverance well 
enough. Br. Surmite, pl. 12. cites 3 E. 4. 8. 

4 Mutters Recerd ought not to be fay'd upon the bare Suggeſtion or 
Syrmiſe of the Party; but there ought to be an Affidavit made of the 
Matter ſuggeſted, ro induce the Court to ground a Rule tor ſtaying the 
proceedings upon the Record. (Mich. 1650. B. R.) For the Law fa- 
vours not the Stopping ot the Proceedings in Law, except there be very 
good Caute tor it. L. P. R. $37. Tit. Suggeſtion. 


2 


(E) In what Caſes ſuſlicient to inforce the doing a 
Thing. Pleading. 


1. IN Debt of 201. upon an Obligation, the Defendant pleaded Acquit- 


tance, that the Plaintiff had acquitted him of 20 J. due to him, for 
208. Rent Longht by the Defendant of the Plaiatiff ; and therefore the De- 
tendant ſurmiſed in Fatt, that the Plaintiff was ſciſed of the 20s. Rent in 
D. and ſold it to the Defendant for the 2ol. which 20 l. is the ſame 
201. coataiaed ia the Obligation of which the Acquittance is made. And good 
Matter in inforcing the Acquittance; per tot. Cur. And the Plaintiff 


{aid that he fold to the Detendant 20 Acres of Meadow in D. for the 


20 J. tor which the Obligation was made, abſque hoc that the Obliga- 
tion was for the 20 I. which was for the 20s. Rent, Priſt; and the 
others e contra, and a good Itſue. Br. Surmiſe, pl. 22. cites 3 H. J. 16. 


(F) At what Time. After Judgment. 


1. IN Dower the Tenantt confeſs'd the Action, and the Demandant re- 

coder d, and after the Fudgment the Demandant ſurmiſed that the Ba- 

roz died ſeiſed, and pray d I rit to inquire of the Damages, and had it atter 
tʒ quod nota. Br. Surmiſe, pl. 16. cites 14 Hf. 8. 25. 


Gg Surpluſage. 


Surpluſage. 


(A) In Pleadings. 


Fine os $2 che Romaine — is Tar 
in Tail, the Remainder to bis Anceffor in Tail, 

ow 1 by Force of the Tail, and conveyed him- 
Heir, and the Texant pray d that be fem the Fine, becaute he count- 
per Hill and He need not ; tor he has 
and therefore ir is only Surpluſage, and a 
not — and fo wes the teſt Opi 
4 cites 11 Hf. 4 39. 


Lbs 
pay 


— 2. Addition of Executor, Aiminiftrater, Carpenter &c. on the Part of the 

a —  Plaimiff, where he i On, arpent 

Lo ON li mop Be — bere be is . this is only i which 
N 11. cites 9 H. 5. 5. 

abate the Part of Ee the” Defends 4 Action, where Proceſs 


: 
T 
F 


the Difference. 


Br. Nugation, pl. 11. cites 


1 


17 


Hef : 


Th 
* 


N. Adminiſtrator 
J elf, it is well; n 
"he. Nuguion, pl pl. 18. cites 9 H. x. 5. 
n J Diſſeſn done to bis Father. Ful- 

AtQtio non; tor your Father, whoſe Heir you are, in- 

feoff d us in Fee without Condition,” and gave Colour. Newton faid he 
inteoff'd you upon Condition &c. and tor the Condition broken he re- 
enter a and held a good Plea and 
and av notwithſtanding that the ant al- 
t Condition; tor thoſe Words (without 
the Condition to have 
Detendant ſaid that be 


ition, prout 


2 gy and Scholars of a College in Cambridge, be- 
cauſe . Proveft, Predeceſſor of the Defendant, and the Scholars ly 
F. their Servant, bought 2 Bells of the Plaintiff for 30 I. here at London, 
where the ASion is which came to the Uſe and Profit of the Col- 
LES foreſaid ; and after 7. M. was removed from the Proxoſtſhip, end the 
endant . * and made Provoſt, and the Detendanr, being often 

y. And, 28 the Buying of the Pro- 

rhe Col College cannot anacs oncdmadcs 


yo—_ 


g. Detinue of Charters againſt 


J. N. 
12 made by the Plaintiff to 


the | 455 2 


Son 4 
Defendant ; aid, 


that be is ;- 
Heir of F. N. Per yie ; this is „ % Detinue 
er, 4 brought againſt bim as Heir, mY 


P 
2 is Seplalige ; as in Treſpaſs, De fon tort Demeſne is no Plea. 
Br. Traverſe per &c. pl. 235. cites 10 E. 4 12. | 

9. Writ of a upon 5 R. 2. That be enter d into ſuch Land, which 
N. gave to him in Tail ; and by Award of the Court thoſe Words (which 
NM. rave to him in Tail) were ſtruck out; quod nora, for 
Br. Nugation, pl. 15. cites 15 E. 4. 24 | 

10. But where in Afiſe of Rent, it the Plaintiff makes Title in his Plaint 
to a Rent-Charge, the Detendant ſhall anſwer to it; for this is material. 
Note, the Diierence. Br. Nugation, pl. 15. cites 15 E. 4 24. 

11. Is Debt upon 4 Bond, it the Hlaintiff counts that the Defendant 
made it when he was of full Age, the 1 Nonage, with- 
out trave;/fing the full Age; tor this is not nor uſual in the 

s 


ag 
Fleir 


Count; per Lictleron. Br. Nugation, pl. 15. cites 15 E. 4 
12. Surpluſage is zo Bar nor Effoppe/l. Arg. Godb. 3 80. in 
Caſe, cites 9 E. 4. 24. 7 E. 4 19. | ; : 
13. 7 the Plaintiit declared, that the Defendant vi & armis Cro. E. 183. 
broke his Cloſe and enter d; and Blada tritici &c. conculcavit & con-. Kc. 
ſamptir, nec non herbam ſuam &c. pedibus ambulando conculcavir & 2..cdingly 
it continuando tranfgrethon” gr , 
conculcationem &c. Herbz &c. The Plainti 
was aſſigned tor Error, that the Plaintiff ſuppoſe 
Treſpaſs in depaſturing of the Graſs, whereas nothing of that was mention'd 
| before; for the Treſpaſs was laid in conculcatione & conſumptione 
be, pedibus ambulando. Bur this was held to be 


bebe was affirm' d. Mo. 684. 944. Mich. == 


yer-Chamber. Short v. Hellyar. | 
hen a Man meddles with a Thing which is but Surpluſage, which 
he needed not to do, he mit recite the ſame ſubſtantially; otherwiſe his . b. 
Plea will be vitious. Per Coke Ch. J. Godb. 248. pl. 345. in Sir Chri- dy 
ſtopher Heydon's Caſe, cites 4 Rep. Palmer's Caſe. * N 
commits 


any Contrariety in this Recital, this Writ ſhall abate ; and ſaid, that to this Purpoſe it appears at 
in PL C. 84, $5. in Partridge and Croker's Caſe. 


165. It is lu ge for a Plaintiff in Te 5 to make a Title to biz 
| - — 2 Bulſt. 288. 3 Willamore 2 


16. An Action of Treſpaſs brought, and a Conti nuando of the Treſpaſs 


unto the Day of the ſuing forth the Plaintiff s Original, to wit, the 20th 
Day 0 November, which Day was after the ſuing forth of the Original. 
And the which ought 
erdict might 
t 


ury gave Damages for the whole —_ 
not to be, it was moved, that the Judgment upon the 
ſtay; but by the whole Court the Viachcet was held idle, and 
= tor the Plaintilf. Brownl. 234. Hill. 13 Jac. Forreſt v. 
NS. 
17. In Treſpaſs tor taking his Horſe, the Defendant pleaded, that F. H. Brown. 235. 


Tan ſeiſed ia Fee, and gruuted a Rent &c. for which he diſtrain d &c. 2 fays 
| | The 


116 Surplulage. 


A _ r _—_— 


was of ei- The Plaintid repried, Ti at before the Grant of the Rent, . H. n ſetied, 
mon, tht it bo had Ie J. H. the Elder, and . H. the Tounger and that be deviñS 
was held 5 Lands 10 hrs ſi:d & Seas in Tati, and died; and that J. H. the Elan, 
by me 2 ded wthout Tſne 5 au that J. H. the Tonrnger had Iſſue A. H. and du; 
tute of e 2 dare 5 
.in, a the and that the ſaid 41. H. gave Leave to the Plaintiff to put in Hs Horje, 
Wo (Pr »f are bee, gaod pred. J. H. Pater, was ſci in Fee, prout &c. Upon Iſſue 
ter an Gs Was hound tor the PlaintitE It was objected, that here was no Iiſue 
. at all, becauſe the Letendant had not pleaded quod J. II. Pater was 
er for the feited in Ice, as the Traverie was. But the Plamtiit had Judgment; 
Put. for tho Pater be added, yet the Words, without Pater, bind it to that 
Perion, that the Detendant had pleaded ; and that (Pater) is but John, 
and can do no Hurt, eſpecially tince it may ſtand true that he was Pater, 
as it it had been travers'd ab/que hoc quid prediins F. H. Gencrœſus, &c. 
otherwiſe it it had been al/qe hee gued pred. N. H. which could not 
be taken tor the ſame Perſon. Hob. 116. pl. 144 Trin. 14 Jac. Black. 
tord v. Alkin. 
So in Debt 18. In an Action of Eſcape againſt the Sheriff, upon a meſne P 
— Hand the Detendant pleaded, that he had taken the Party upon a Latitat; 
to fer, and that in bringing of him trom [//:agton prediffo he was reſcued, and 
ine Defen- To returns the Reſcue; and Exception taken to the (Prædicto) becauſe 
unt ple.ds there was 0 ing tus mention d before. But Coke Ch. J. held, that the 
>-u! gard. (Prædict.) was Surplutage, and idle; and Judgment was enter'd ag nſt 
13 the Plaintiil. 3 Bulit. 198, 199. Trin. 14 Jac. Proby v. Lumley. 
2 — hat tle Defendant ſronld pay to the Plaintiff 66 l. at the Houſe of the Piainti ? r N. 
cencaſ precitiam, and ailigns a Breach in Non-pay ment. And Exception was taken to the Provietm, 
becauſe there was xo genen mention" d before; but reſolved, that the Predictum was void. Eur the 
Plaintiff had Judgment not ithſtandinz. Lutw 561. Mich. 11 W. 3. Lambert v. K irg. fold. 8. C. 
cited 2 Lord Raymond's Rep. 1133. Yin. 4 Annz, in Cafe of the Queen v. Mackariy and Forden- 
burg'. . 


19. J. S. granted a Rent-Charge to Baron and Feme, during the Life if 
the Femc. 1 he Baron dies. The Feme ſurvides, and takes Adiuiniſt ratiua 
to the Baron. The Rent was behind in Life of the Baron. In Replevin 
the Defendant made Connſance, as Bailiff of the Feme, as Adminiftratris 
of her Baron, ſetting forth the Grant. It was objected to the Conuſance 
as Bailiff ro her, as Adminiſtratrix, when the was intitled by Survivor- 
ſhip. But the Objection was over- ruled, becauſe the Conuſance as Ad- 
miniftratrix is void, idle, and ſuperfluous. Brownl. 171. Hill. 15 Jac. 
Brown v. Dunry. 

Cro J. 349 20. Debt upon Bend, condition'd to pay 10 I. on the 14th Day of Fuly; 
Ag the Deſendant pleaded Payment on the 14th Day cf July. The Plainntt 
BR Treplicd, That he had net paid it predifio 14 die Angufti, quo eidem ſolvend. 

C by fait. The Jury found, that he paid it on the 14th Day of July. Upon 

Name of a Writ of Error in B. R. the Error aſſign'd was, that the 14th Day of 

Halt v- Fo Augult was not mention d before: But the Court held, that the Word 

firs, chat (Aug ußt) is only iuperfluous, and that the Iſſue was not join d upon chat, 

Haughton bur upon the atoretuid 1 Day ; and fo affirm'd a gment given in 

was comers. C. B. Palm. 74, 75. Hill. 17 Jac. B. R. Hallie v. Bointon. 


——2 Ro 
d;ournatur. Mich. 17 Jac. But Mou Ch. J. and Dode- 


Rep. 135 Halſe v. Bonithan. S. C. 2 ntague 
ridge, were of Opinion as here; but Haughton contra. Bur they ſaid, That if the Replication had 
been Nox ſo{wit 14 Die Auguſti, leaving out the Word ( Predifo) then it had not been a 


And Doderidge . relied much upon the finding of the Jury, becauſe they found the 
14th Day of Yor : 


more dubious. 


Iſſue join'd. 


payment the 
but had they found the Non-payment the 14th Day of Auguit, the Caſe had been 


21. In Action upon the Satute for 7ithes De Vigiati acris terræ for three 
Mears de quibus quidem Triginta acris, no Tithes were paid &c. After a 
Verdict tor the Plaintiff it was moved that it might be amended and 
made (Viginti) as it was in the firſt Part of the Declaration, and as the 
Truth of the Matter really was; Bur fince all the Rolls were (V iginti,) 

1c 


2 
Surpluſage. 
dss . . OY * 42M 
; held not amendable, but it being after Verdict the Court thought 
* enough, and that the Word ( ẽHz in the Declaration was an 
Srrpluſage 3 tor De quibus quidem acris is well enough, for it cannot be 
: but of 20 Acres. Sid. 135. pl. 9. Paſch. 15 Car. 2. B. R. Fan- 
ſhaw v. Mildmay. ; Y 

22. The Diſftriagas againit Jurors vas returnable tres Trin. &c. Nif & C cited 
prins deter H. Hale mil” capital Hara, &c. on ſuch a Day diuſdlem men/ts by 1 J. 
Junii, Whereas 40 Mont h of fue 2s meitioncd before ; Atter Verdict N =" 
this was moved in Arreſt ot Judgment as a Diſcontinuance. The Chief Puch. 5 W. 
Baron and the whole Court held that the Word (Ejuſdem) thall be void :. in Cafe of 
and the Word (Junii) thall be intended June next enfuing ; As a Cove. Kerld on 
nant to pay Money at Mickachnaz, hall be intended Michaelmas next. 

Hard. 3 30. pl. 4 Trin. 15 Car. 2. Anon, ; 

23. E. N. the Adminif/ nter of (. N. brought an Action of Debt upon 
a Bond due to the Inte tate, and ſets ſorch that the Adminiſtration was 
granted to him, but in the Conclu!:on ot his Declaration, he fays, Pro- 
fert hic in Curia Literas &c. Prcforo Ec. GC. inflead of Præſato E. The De- 
tendant pleaded a trivolous Plea, and upon Demurrer it was inlitted for 
the Detendanr, becauſe of this Variance of G. inſſead of E. But per Cur, 

(Prætato C.) are only durpliſage, and thall not vitiate the Matter preced- 
ing, which was ſullicient witaout them. And Judgment was given for 
the Plaintitl. 2 Jo. 219. Paſch. 34 Car. 2 B. R. Nonne v. Maxey. 

24 In Debt the Plaintiit declared upon a Bill Penal of 60 /. dated 1 3 Nels abr: 
May, fir Faymcat of 33 4. on 1 Nov. and averred that the ſaid 6ol. was not 262 pl. 10. 
paid, and upon Demurrer one Exception among others was taken to the gte. * 
Declaration that the Plaĩntiif averied the Detendant had not paid Præd. ad uf ir 
Sexaginta Li bras, when the Word (Scxaginta) was not mentioned before, was held to 
and he ond have alleged that the ſad 33 l. were not paid ; tor otherwiſe be Surplu- 
the Sum penal did not become due, and yet it is demanded in the 8 
Action; Curia Advifare vulr. But the Reporter fays, Quære, it the 
Word (Sexaginta) ſhall not be taken to be void, and as it it had not been 
alleged, there being no ſuch Sum of 60 1. by the Bill to be paid upon the 
iſt Nov. and then it is all one as it he had faid that the Detendane Non 
ſol vit przd. Libras quas ſolv iſle debuiĩt ſuper præd. primum diem No- 
vembris, and cited ſeveral Cafes. Lutw. 445. 450, 451. Mich. 3 Jan. 2. 

Bell v. Bolton. 

25. In Debt upon Bend for Performance of Covenants the Plaintiff aſ- 
figned a Breach generally; the Detendant demurred, tor that it is faid 
(as in the aforeſaid Indenture is mentioned) where ao ladeature was men- 
tion d before, but it was conceived [by ſomebody bur fays not by whom, 
but only that I conceive] that Utile per inutile non viriatur, and that the 
Word (atoret::id) is not only Surpluſage but void, as the Viz. was in 
Hob. 169. which in Stukely and Butler's Catz was deem'd void. 2 Sid. 

63. Hill. 1657. B. R. Longvil v. 

26. Treſpaſs for an Affault and talfe Impriſonment tor 45 Hours; the I do not 
Defendant pleaded that the Plaintiff was oùtlawed, and that a Capias ut- find tliat 
kegatum was proſecated agaiaſt Prædici“ Foba Fewer (the Platatiff') where- any J — 
as bis true Name was Georg e, and 1o juſtifies by Virtue of a Warrant on a in this Caſe 
w_ utlagatum, and upon Demurrer to this Plea the Defendants had is mentioned 
J agment ; tor the Plaintiii was named thro? all the Proceedings, bur in * _— 
this Place where it was faid, that a Capias utlegatum was proiecuted a- Yi foe 
gainſt predict” Johannem, rheretore the Word Johannes tizall be rejected the Caſe vas 
as Surplufage, and then the Plea will be, that a Capias utlagatum was order d to be 
profecured uꝑuiuſt Prædict. Fowler. 3 Nels. a. 262 pl. 11. cites 2 Lutw. 2 2 
8 Fowler v. Holmes & al. 1 Lev. 423. S. P. 450. S. P. Yelv. 182. bes 


irs not being 
entered in 
; the Protho- 
notarie's Book for Argumert in ten Terms, it is probuble it was never argued afrerwards ; and that as 
to the mos * % Autlority was cited. And as to the Books mentioned to be S. P. there ſeems 
great Niese. 


6E 27. The 


118 Surpluſage. 
5 Mod. 206. 29. The Plaintiff declares, that he was ſeiſed of an ancient M ater. 
Paſch. 8 W. courſe and Mill, and that the Detendant being conuſant thereot divert 
3.S.C.and bbs ſaid Watercourſe ſo that it could not fow to bis Mill for 1o long Time 
Word (Mo- in certain, eo quod molare now potuit &c. Alter Verdict for the Plaintiff it 
lare) being was moved in arreſt of Judgment, that the Hindrance ot the Grind. 
inſenſible no ing is defi to be the Git of the Action, and therefore it ought to 
ing is deſigned 4 — 

— - be thewn ex y, but here it is not thewn intelligibly ; for it thould 

i which ſignifies to grind, but molare has no ſuch Signi 


bat onl 

of it had Out the & | | flo 
left out, his Mil 55 eſpecially after Verdict. judgment 

ſo that the for the Plaintiff. Ld. Raym. Rep. coz. Mich. 8 Will. 3. Richards v. 

I 


3 Lev. 28. The Plaintiſſs brought Quare impedit for hindering them to 
— ſent to the Church of St. Andrew's Wardrobe in London, and — 
that the Indo ment ot the Rectory of the Church of St. Andrew's War- 
drobe was of greater annual Value _— Indowment Prædictæ Vica- 
riæ Eceleſiæ ot St. Ann Black- frier's. It was objected by the Detendant's 
that the Plaintiffs have not made a tuthcient Averment as to 
this Point; tor the Plaintiffs have averred that the Indow ment of the 
Church of St. Andrew's Wardrobe is of greater Value than the Indow- 
ment (Prædictæ) vicariz eccleſiæ de St. Anne's Black-tricrs, whereas no 
Mention was made of any Vicarage before, to which this relative Word (Præ- 
dictæ) can refer; and fo the . — > Na ge is a fubſtancial part, is not 
traverſable. But the whole Court refolved, that the Averment was ſuf. 
ſufficient, tor they would reject the Word (Predicts) as Surpluſage. Ld. 
2 Rep. 192. &c. Eaſt. 9 W. 3. Reynoldſon v. Blake and the Biſhop 


29. In Treſpaſs the Plaintiff declared of taking Cattle at D. paroum 
predit?. Sc. It was obj that the Declaration was ill becauſe no 
Mention was made of D. parvum betore, and therefore ir is a Declara- 
tion of 2 Treſpaſs in no Place, But the Court faid they would reject the 
2 Surpluſage. Ld. Raym. Rep. 237. Trin. 9 W. 3. Lam- 

*. 


30. In Treſpaſs of taking Cattle the Defendant pleaded a Leaſe from F, 
S. the Plaintiff replied 4 former Leaſe fill in being to him, and traverſcd the 
Leaſe to the Defendant ; the Detendanrt demurr'd becauſe the Plaintiff, Non 
traverſat the laſt Leaſe yo 2 IIS? That as to the Word (Non) 

fince 1t is contrary to the Recor would reject it as a 
Ld. Raym. Rep. 237, 238. Trin. 9. W. 3. „ A= PO 
12 Mod.510. 31. Izdeb. Af. tor Money had and received by the Defendant for 
S C. accord- the Plaintiff ad /u1 of the Defendant, and Verdict on Non Aff. for the 
ly. = Plaintiff, Held on Motion in Arrett 7 that thoſe Words (ad 
665. 8 Ua. uſum of the Deſendant) ſhould be rejected inſenſible and repug- 

cordingly.— nant. 1 Salk. 24. pl. 5. Paſch. 13 W 3. B. R. Palmer v. Stavely. 

Mod. 32-. 32. In Debt brought by the College of Phyticians Exception was ta- 
3 © bats that it was faid in the Declaration, that the Defendant by the Space 
F. does not of ſo many Months ante exhibitionem bille ſcilicet the 234 of Auguſt prac- 
5 2 tices phyick &c. which was impoſſible; but it ought to have been from 

"2 $ © the 23d &c. To which it was anſwered and agreed by the Court, That 
= S.P. does the Words 23d of Augn/t coming in after a Scilicet, if they were repugnant 
not appear. to that which went before, fould be rejected, and then the Declaration 

would be good for ſo many Months ante exhibitionem billz. 1 Ld. 
Ramy. Rep. 681, 682. Trin. 13 W. 3. in Caſe of the Pretident and Col- 
lege of Phy ticians v. Salmon. 


33. In 
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In Error of a judgment in C. R. the Plaintiff aſſign'd the Want 
of Original, to which the Defendant plcads 4 Releaſe of Errors in the 
ſaid Judgment, Ft hoc pararus eſt verificare unde petit Fudicium ij præ- 
dictus the Plaintiff Breve de Errore prædictum proſequi aut manutenere 
debeat E quod idem judicinm in omnibus affirmetur. It was objected to this 
Plea becauſe the Concluſion of it pray d that the Judgment might be af- 
firm'd, whereas it was faid it ought to be upon the Eftoppel ; it was 
reſolved, that the ot the Plea and the Concluſion of it, till 
you come to thoſe Words, Et quod idem 12 &c. was proper and 
right, and therefore the Addition of thoſe Words ſhould be rejected; 
and Powell J. ſaid he wonder'd how it could be fancied to be an Eſtop- 
pel. 2 Ld. Raym. Rep. 1052. Mich. 3 Anne. Davenant v. Rafter. 


For more of Surpluſage in general, ſee Abatement of Writs, Arbitre: 
1 ment, Avowry Judginent, Trial, and other Proper Tirles. 


* Surrender. * — 


1 — Yiclding up 


(A) + Phat Perſons | may ſurrender] Good Is Reſpett of e 


tbeir Eftates. © 4 WM 
Eft him that has 


TF + tis Jointenants, and to the Heirs of one, be who has for ie in 


Lite cannot ſurrender to his Companion for the Joint Poſſef- Recta or 
I . 22 P. 6. 51, Curia. op, 


| Eftare for 

r Co. Litt. 337. b.. f See (3. 

Pl. 1, 2, 3, 4 
g Bar n ſuch Caſe Tenant in commem may. Mo. 388. pl. 506. Arg. in Perrot's Caſe cites 

If Lafee two, Habend* to them and the Heirs of the one, there be who has Franktenement cannot ſur- 
render to the ether by Reaſon of the joint Poſſeſſion ; for there the Franktenement cannot in the Rever- 
fon, by Reaſon that he who has the Fee is jointly ſeiſed of the Poſſeſſion with him who ſurrender d, 
and it is not properly a Surrender, but where be who ſurrendevs gives Poſſeſſion to him who takes by the 
Surrender. Per tot. Cur. except Port. Br. Surrender, pl. 13. cites 22 H. 6. 51. | 


3. I Baron and Feme Jointenants for Life are, the Baron may well It is vor 


ſurrender ro kim in Reverſion; and this ſhall bid the Baron, tho' it 529% > 
ſhall not bind the Wite, nor ſhall be any Diſcontinuance to her 5 pet Nature of a 


tins is good Surrender during the Lite of the Baron. Contra 17 Surrender is 
| V7. Kelloway 42: Shs 


Eftate for Term of Life; which cannot be here for the Intereſt of the Feme by Words of Surrender. 

w 42. pl. 5. per Frowike. 
Perk. S 612. ſays, it is a good Surrender during the Coverture ; and if the Husband dies before the 
Wife, or it they be divorced, Canſa præcontraclus, the Wife may enter and defeat the Surrender, not- 
withllanding 
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withſtanding that he, ro whom the Surrender was made, died ſeiſcd of the Land in his Demeſne = 
Fee, RS — Deſcent. The tame Law is, if the Surrender be wade by the Husband and 
Wife, &c. 


Scire Facias to execute a Fine by the Heir of S. who was in Re. 
mainder in Fee by the Fine. The Cate was, that Fine was lery'd wo 4 
for Life, the Remainder to F. in Tail, the Remainder in Fee 72 g. who 
were three Brothers; and atter A. ſurreader'd to F. and then S. 4 with. 
out Iſſue, and alter F. died without Iſue; and the Plaintitt brought the 
Scire Facias to execute the Fine, as Heir of 8. And the Tenant pleaded, 
that A. after the Death of J. and S. enter d, Que Eftate be bas, and fo the 
Fine executed. And Thorp held, that the Surrender ot the Eſtate of A. 
to J. was only the Eſtate of A. and that J. had the Eſtate of A. but only 
during the Lite of A. and that if J. had died, living A. quod Occy. 
panti concedirur, which feems to be a great Error, tor Finch contra, 
and that this was a full Surrender. And by this the Hate , A. js 
merg d in the Tail, and the Eftate Tail of F. executed, and his Fenie ſhall 
be endow'd ; and that J. might have vouch'd by the Warranty of the 
Tail in the Lite of A. and therefore the Plaintiſt made another Anſwer 
to the Plea of the Tenant; quod nota. Per Thorp; It A. had charged 
and furrender'd, J. thould hold charged during the Lite of A. which 
ſeems to be Law. Br. Surrender, pl. 4. cires 24 E. 3. 9. 

5. In Aſſiſe it was faid, that it 4 Man leaſes Land for Term of Lite, and 
after grants the Reverſion to F. N. for Term of Life, and the T:n2nt atterns, 
and both ſurrender, that this is no good Surrender to him in Rever. 
fion for Term of Lite. The Reaſon ſeems to be, inaſmuch as it does 
not lie in Grant, but by Deed. Bur Grene faid, it was a good Surren- 
der; but he was not preciſe, but awarded the Aifife for another Cauſe; 
quod nora. Br. Surrender, pl. 31. cites 47. Aff. 46. 

6. A Surrender may be made by Tenant for Term of Life to hin in Re- 
ver/ian, upon Condition, well enough; and fo it was, viz. renaſcrin g Rent, 
and for Default of Payment a Re-entry. It ſeems that this oughc to be 
done by Deed indented. Br. Conditions, pl. 156. cites 14 E. 4. 6. 

S. P. Br. 7. Where a Feme bas a Leaſe for Tears, and takes Baron, the Baron 


Charge, pl. may give or ſurrender, or forteit it, but he cannot charge it; but the 
1. cizes H. La thall charge it to the King tor Debt. Br. Surrender, pl. 44. cites 
6. 52. 

8 22 E. 4. 37. 

6 $. In Writ of Entry it was „ that the Surrender of one Exccuter 


is good for both ; quod nota. Quzre, of the Default of one Executor, 
upon Reſceipt afrer Plea pleaded. And the Cate was, that 2 Execu;ors 

ayd to be received to ſave their Farm by the Siatute of Glouceſter, and 
after the one made Default, and came, and would have turrender'd, and 
was not ſufier d; tor the Court had no Warrant but to record his De- 
fault. The Reaſon ſeems to be, inaſmuch as he is not Party to the Ori- 


21 H. J. 25. a 

9. It chere be Leſſee for Nears of Land, the Remainder of the ſame 
Land 10 4 Stranger for Life, the Remainder to ancther in Fee, and dutin 
the Tears be in the Kemainder for Life ſurrreders to him in Fee, it is a go 
Surrender. Perk. S. 60g. 

10. If a ſole Noman ſeiſed of Land in Fee, leaſes the fame to 2 Stranger 
for Life, and takes a Husband, and the Laſſes grants his Eftate unto be 
Husband, this is no Surrender; and yet the Husband is ſeiſed of the 
Reverſion in Fee, which is immediate to the Eſtate of the Leſſee, viz. 
in the Right of his Wife, and not in his own Right, &c. Perk. 8. 


1. Feme Tenant in Tail made a Leaſe for Tears, aud then 165 Baron, 


. 1 
Paſch. 6 Elia. and died. The Baron, being Tenant by the Curteſy, ſurreuderd to the 


Iſle. 


5 . 
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I. was held per Curiam, that the Iſſue ſhall avoid the Leaſe. inC.B.Pow- 
It was y* 228 avo cell's Ga, 


UC. 
4 8. pl. 30. 


and ſeems to 

And Dyer doubted, whether this Surrender be good; becauſe Tenant by the is but 

of Moon — has nothing in Poſſeſſion, and it is dubious how he can — Ls Bur W and 

Brown held, chat he may ſurrender; for a Term, or Franktenement may be ſurrender d to him that hath 

the Eſtate in Reverſion or Remainder, if it [there] be not a meſne Eſtate, as Tenant for Life, the Re- 

mainder for Life, the Remainder in Fee ; the firſt Tenant for Life cannot ſurrender to him that has 

the Fee. Bur the great Point was, whether the Iſſue could avoid the Leaſe d the Life of the 

Tenant by the Curteſy ; and the Court held he could not, for the Tenant is in as a — Dal. 
65. pl. 28. 8. C. 


12. Surrender can't be made, but by one that is in Pofſeſicn. Per Dyer. 5 P. unle's 
iz. Anon in ſpecial 
9 3 for Years of Land, be anſted of the Land — 
Aq therefore if Leſſee fer Life, or ears „ DE on a Stranger 
> > Oulden, and before his Entry, he does ſurrender unto his Leſſor — — 
becau'e he has bur a Right at the Time of the Surrender &c. Perk. 8. 600. | 
So if a Woman has Title to hate Deexver by the Common Law, and ſhe 
cbem ſbe ought to hace Dower, it is a void Surrender. Perk. S. 600. 


13. A. leaſes to B. for 21 Years. B. makes an Under-leaſe to C. for 10 
Years, and then B. granted the Reſidue of the Term to D.—A. leaſes to 
E. tor 21 Years to commence atter the Determination, Surrender, &c. 
of the Leaſe ro B. Aiterwards A. grants the Reverfion to F. S. C. and 
D. attorn d; and afterwards C. and D. ſurrender'd to F. S. Per Cur. the 
Surrender by D. is good ; tor inaimuch as the which D. had at 
the Time ot the Surrender, was a Reverſion in B. after his Grant to C. 
and there it remain' d, and continued in irs Nature, as to that Point, 4 
notwithſtanding that by the Grant it paſs'd in another manner than as a 
Reverſion. 3 Le. 95, 96. pl. 138. Trin. 26 Eliz. in B. B. Gurney v. 
Saer. 
14 Tenant at Will cannot ſurrender. Per Gawdy, J. Cro. E. 
156. pl. 39. Mich. 31 & 32 Eliz. B. R. in the Caſe ot Sweeper v. 


15. A. had 2 Sons, E. and C.—A. was Tenant for Life, Remainder to B. L. 1-6 
and C. for Life. C. purchaſed the Reverſion in Tee; and then A. and B. 250 8. K* 
ſurrender'd to C. without Deed. Per Fenner J. the Surrender is void ; for according!y. 
it it be good, it muſt firſt be the Surrender of him in inder, 
which cannot be without Deed ; and it cannot be the Surrender of the 
firit Tenant for Lite ro him in Remainder, becauſe there is no Word of 
Surrender between them. Cro. E. 269. pl. 9. Hill. 34 Eliz. R R. Per- 
kins v. Perkins. 

16. Tenant by Extent may ſurrender to him in Reverſion. Per Ven- 
tris J. 2 Vent. 328. in Caſe of Dighton v. Greenvill, cites 4 Rep. 82. 


s Caſe. 
17. Bargainee before Entry may ſurrender, aſſign, or releaſe. Cart. 66. 
Caſe of Geary v. Bear- 


2 
| — 1 18 Car. 2. C. B. per Bridgman Ch. |. in 

18. Surrender of Leaſes (made by the Limitor of the Eſtate) 2 
u (being Remainder-man for Life in Poſſeſſion) according to a Power 
relerved by the Limitor, was held not to paſs the Eſtate, the Surren- 
deree having only a Trutt, and not the legal Eftate. Skin. 77. Mich. 
34 Car. 2. B. R. Lady Stafford v. Luellin. 

19. It after the Leaſe and Releaſe executed to make the Tenant to the 
Precipe, the Tenant ſurrenders to the Releaſor, this is void; for he has no 
Reverlion tor the Surrender to operate upon. Pig. of Recov. 30. 


Ii (A. 2) The 


Surrender. 


See (C) pl. (A. 2) The Force and Effect thereof. 
9 


1. Firnation ly the Warden of a Chapel, Parſon, Prebendary, or ſuch 

R 155 pending the W rit, mall not abate the WW rit, by the beſt Opi- 
nion there; And yet fee elſewhere, that Leaſe of the Party who reſigns, 
is void thereby. Br. Surrender, pl. 27. cites 15 Atl. 8. 

2. Where the Tenant for Term of Life ſurrenders to him who Right bas, 
or the Tenant to bis Lord, the Franktenement veſts without Livery ; Per 
Shard. Br. Surrender, xk Cites A415 — 
H. 4 21. For the Tenant has Fee-ſimple; bur it appears e that 
wh Tenant tor Term of Lite — as to him in Reverſion or Re. 
mainder, and he thereby enters that the Franktenement veſts without 
Livery. Br. Surrender, pl. 28. cites 2) Aff. 37. 

"If the King gives in Fee, or in Tail, or for Life, and the Patentes 
leajes 1 or Nears, ur leaſes or gives Part of the Land in Fee, and after ſur. 
readers his Patent by which it is cancelFd, the Leſſee or Donee not by 
this loſe his Intereit; tor he may have a Conſtat our of the I 
which ſhall ſerve him. But ſee now an At of Anno 3 & 4 E. 6. cap 4 
thereof And quzre if the Common Law hall not ferve; tor it appears 
in Libro Intrationum, that a Man may plead a Conſtat. Br. Surren- 
der, pl. 51. cites 13 R. 2. NON 

Br. Briefs, 4 Tenant by the Curteſy and the Heir within Age were, and Afi 
240. cites Was 3 Rent againſt them, and the Tenant by the Curteſy ſurren. 

0 der d to the Heir pending the Writ ; And per June, He ſhall not be ad- 
judg'd in by Deſcent as to the Plaintiff to abate his Writ, becauſe the 
raking ot Surrender was his own Act; and it the Tenant by the 

y had charg'd, the Heir thall hold charg'd during his Lite ; Per 
Rolfe, It Writ of Entry be brought againf# the Heir after the Surrender, 
he thall be ſuppoſed in by his Mother, and not by the Tenant by the 
Curteſy. Br. Surrender, pl. 24. cites 1 H. 6. 1. 

$5. It the Tenant breaks in Reparations, or ſuch like, and after 
ſurrenders, and the Leſſor accepts it, yet he may have Action of Cove- 
nant. Br. Surrender, pl. 47. cites 27 H. 6. 10. 

6. It Tenant in Tail of the Gift 4 the Ki 74 — bis Letters Pa- 
tents, this ſhall not extingui ail; for the Inrollment remains of 
Record, out of which the Iſſue in Tail may have a Conſtat, and 
recover the Tail, in Caſe of We Earl of Rutland, by which 
they made another Deviſe, that the King bound grant to bim the Her- 
femple alſo, and then Recovery againſt bim would bar the Tail ; Et e con- 
tra, the Rexerſion being in the King. Br. Surrender, pl. 5r. cites 


T. 32H. 8. 
7. A Surrender determines the noon 2 Parties but of Strangers. But 
as to themſelves it is determined to tents and Purpoſes; Per Croke 


J. Het. 21. r C. B. in Caſe of Sir Edward Peyto v. Pem- 
cites 3 H. 6. 

1 8. The Court held, That a Surrender immediately devefts the Eftate out 

W. & M. in f the Surrenderor, and veſts it in the Surrenderee; for this is a Convey- 


the 
fame Caſe, fite but the bare Grant; and tho? it be true, that every Grant is a Con- 
tract, and there muſt be an Actus contra actum, or 4 mutual Conſent, 
—.— e A Gift imports a Benefit, and an Aſſumpi 
| Rooksby J. to take a Benefit may well be preſumed ; and there is the fame R 
3. why a Surrender ſhould veſt the Eſtate betore Notice of Agreement, as 


why a Grant of Goods ſhould veſt a Properry, or ſealing of a Bond to 


ance at Common Law, to the Perfection of which no other A& is requi- | 
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Socher in his Abtence, ſhould be the Obligee's Bond immediately with- not 
out No.ice. 2 Salk. 618. Hill. 9 W. z. K R. in Caſe of Thompſon v. r 
for 


Leach. 


the conftant Form of pleadirg Surrerders, in which the Precedents always are not only to pl 
Surrender, but to plead it with an Acceptance, viz. to which the Surrenceree one or 
two in Raſtall; ard diverſe Authorities were cited in the Caſe pro & con. And they held, that after 
Acceptance i; ſnall not be ſo reterr d to the muking the Decd, as to make it by Relation a Surrender to 
the Prejudice of a 5d Perſon, as to deſtroy the E of an Afrer-born Son. But Ventris |. held, that 
the Eſtate ve ſted immediately by the making the Deed of Surrender, but to be deveſted by Refuſal of 
the Surrenderee afterwards to accept ir, but that till ſuch Refuſal the Eſtate is in the Surrenderee ; bur 
chat if it hould not veſt by the Delivery, yer by Acceptance after it ſhall be by Relation a Surrender 
from the firſt, and ſo deflroy a Contirgent Remainder of an After. born Son; and that this Relation 
does no Wrorg to a 3d Perſon, becauſe ſuch Son was not in Eſſe at the Time of the Surrender. Bur 


gment was given according to the Opinion of the 3. Whereupon Error was in B. R. and 
or z W. & NI. the Judgment given in C. B. was aſfirm'd by the whole Court. which Error 
was brought in the Houſe of Lords, and in December wed i of the Judges, who were all 
of Opinion as before, except Atkins Ch. B. then Prolocutor of the of Peers, udgment was 


revers'd by the Lords, Atkins and Ventris concurring with them. 2 Vent. 198 to 209. 8. C. 
with the Argument of Ventris J. at large. —3 Mod. 296. & C. argued in B R. on the Writ of Error, 
and the Judgment affirm'd there; bur ſays that in 4 W. & M. it was revers'd in the Houſe of Lords. 
Show. 296. Mich. 3 W. & M. S. Carth 211. S. C. 

The Caſe in Hill. 9 W. 3. B R. was upon another Ejectment brought afterwards by the fame Plain- 
riff againſt the fame Defendant, in which the Queſtion was upon the Surrenderor's being alleg d to be 
Non compos ; ard that being found, the Surrender was adjudg'd void. Sce Carth. 435. Comb. 439. 
468. And upon Error in the Houſe of Lords upon that Judgment, the fame was affirm'd. See 3 Mod. 
201. 311. Show Parl. Cafes 150. Ld. Raym. Rep. 313. 316. S. C. and 2 Vent. 208. Comyns's Rep. 
ax. 8. C. but imperfect. Adjornarur. 

It by (arth. 211. that after making the Survender in Queſtion, the Surrenderor continued in 
bete Bom. as before, for 5 Years, ard the Surrenderce knew nothing of the Deed till 5 Years after the 
Execution, and then ir was conſented to, and not before, within which 5 Years the After-born Son 


who w Plaintiff) was born _— 3M . much to the | 2 Lev. 
— of ie till 5 Years afier the — the Son. — — 
(B) bat Eflate. | And 10 c.] See (C) 


. T HE very Tenant cannot ſurrender to the Lord. 12 P. 4. 21. 8 P. Br. 
4 13 0. 4. 13. adjudged, 30 All, 1. Contra 49 E. 3. 5. oy RI 
37. 12 K 4. 20, 


2 Tenant of the King cannot ſurrender to him. Contra Sec: U. 3) 


„ ls 

13. FO I, F 
4 F Tenant in Tail diſcontinues in Fee, Diſcontinuee cannot ſur- Perk. p!. 

render co the Iſſue in Tail. Contra 34 . 2. adjudged. 593. KF. 


cites 20 H. 
4 21. and 34 Aſſ. 11. 


J. In a Przcipe, or other Action, where the Land is demanded, Be. Surren- 
the Tenant who 1s ſeiſed in Fee, map flurrender in Pais the Land to r. ei 28 
the Plaineif without Livery ; for he does this by the Command r © 

Writ. 27 Al. 37. | 

6. Where a Man leaſes Land for Term of Tears, the Remainder over for 
Life, the Remainder over in Fee, or reſerving the Rever/ron, there, be in Re- 
nainder for Life may ſurrender to bim in Rever/ion, or to him in Remainder 
= fe, and the Eſtate for Term of Years is no Impediment; for tho” , 
this cannot give the Poffeffion of the Land, yet it gives the Poſſeſſion of 
the Franktenement, which is in the thing which was ſurrender d. Br. 
Surrender, pl. 55. cites 5 E. 4. 


7. A 


— 
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7. A Surrender of 4 Leaſe, void on Non-payment according to Cove. 
nant, is no Surrender. Per Manwood, 2 143. pl. 178. 33 Eliz. in 
the Exchequer, in Sir Moyle Finch's Caſe. | 

8. Intereſſe Termini can't be expreſsly ſurrender d. 10 Rep. 67. b. in 
Caſe of the Church-Wardens of St. Saviour's, Southwark, cites 3 H. 
6. 16. a 
S. P. by Holt 8 An Eftate at Will of Lands betten common Perſons is not a ſurren- 
Ch. ] Skin. derable Eitate; becauſe ir is at Will of both Parties, and either P 
15 4 r may determine his Will, without the Formality of a Surrender; and 
42 44 therefore there is no Surrender at all in Law ot an Eſtate at Will be. 
by Holt Ch. tween common Perſons. Per Holt Ch. J. 12 Mod. 79. Trin. W. &M. 
7 in Caſe ot the King v. Kemp. a 
Cumb. 324. 10. But when the King grants an Office at Will, that is not at the Will 
S C= Salk. of both Parties; it is only at the Will of the King to determine the 


= — Intereſt in the Office that Grantee holds of the King, without any Sur. 


o be chen render; for if it be an Office of Truſt for the Profit of the King, he is 


„ the King punithable by Fine for Retufal of it, and of that he cannot deve/f himſelf 
declared au- qijt hunt an actual Surrender, tho? it need not be proved. So it was done 
dir the He by 2 Chief Juſtices, Hale and Pem who had an Eſtate at Will in 
accetts bis their Offices, and made an actual Surrender by Deed enro!Pd in 
Surrerder; Chancery. And it the King determines his Pleafure, it muſt be by Vyn 
echerwith 7 ö r under the Great Seal, or by conſtituting 2 new Perſon. 12 
Le reges Mod. 79. Trin. 7 W. & M. in Caſe of the King v. Kemp. 

his Office without ſuch a Diſcharge ; and ir was ſo done in the Caſe of Hide and Hale, Chief Jufi 
who actually ſurrender d their Oihces of Chief Juſtice, and had a Diſcharge under the Great Seal. 
Per Holt, Skin. 58 1. in Caſe of the King v. Kemp——z Salk. 466. pl. 2. S. C. & P. per Cur. 


See(A)(B) | (B. 2) To whom. 


S if exwy 1. IF two are ſeiſed, and leaſe for Term 
_ renders to the one ; this is a good 
leaſe for Liſe, CO8eT- Br. Surrender, pl. 54. cites 26 E. 3. 16. 
an e- 


nant for Life ſurrenders to the one, this is 
Cites 5 E. 4. 4————5. P. Bur Brooke 
and the other cannot enter. Br. Reſervation, 


ſame ſhall not take Effet by way of Surrender: for then there remains an [ntereſt in the Lefſce, which 
is as a mean Remainder between the Eſtate which is ſurremder d, and their Reverſion &c. Perk. S. 615. 


If a Man 2. Particular Eftates, as for Life, or for Tears, may be ſurrender d to 
— *r him who has the immediate Remainder or Reverſion to the particular 


in Land, „ wherein the particular Effate may be drown'd, unleſs he who ſur- 
to have and renders had a joint Eſtate in Freehold, or in the Term for Years, 
et with him ro whom the Surrender is made; and in other ſpecial Caſes 
the Heirs &c. Perk. S. 584. : 

Trad 


a joint Poſſeſſion in 

Tenant is ſeiſed of the Whole; ſo that hs — 
of the Land; and alſo his Eſtate cannot drown in tt 
Freehold in Poſſeſſion, in and through 


3. It has been holden, that an Eftate in Fee of Lands or Tenements 
may be ſurrender d by the Tenant unto his Lord, who has C2uſe to have 


3K ———— —ů 


2 ů —— — — — 
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in Action of C:ſſavit of the fame Land. Quære. Perk. S. 585. cites H. 
4 8. 10. 
1 in Tail of a Rent &c. ſurrenders his Eſtate to his Dusor, 
«ho has the Rever/ron ot the fame Land in Fee, it is a void 1 
Perk. S. 390. cits 12 H. 7 11. 
5. It J. S. makes a Leaſe for Life of Land to A. the Remainder of the 
ſane Land 70 B. for Fears, and A. ſurrenders his Eſtate to B. it cannot 
rake Elect as a Surrender; becauſe an Eſtate for Life cannot drown in 
an Eſtate tor Tears. Perk. S. 589. PE" "PU 
6. One Termor cannot furrender to another Termor ; per tot. Cur. Le. S C 0 
303. pl. 420. Trin. 30 Eliz. C. B. in Caſe of Pory v. Allen. 


n. Leſſee for 20 Tears makes a Leaſe for 10 Nears. The ad Leſſee can't Per Gawdy 
ſurrender to the hrit ; tor 10 Years cannot be drown'd in 20. Cro. E Y ws good 
173. Hill. 32 Eliz. in Caſe of Porey v. Allen. —— wg 

' not to drown 

the Eftate. Cro. E 302. Trin. 35 Eliz. B. R. in Caſe of Hughes v. Robotham. 


g. A Surrender of a Leaſe cannot be but to him that has the immediate Ov. 97. Fer- 
Reverfion, as an Uader-leſſee for Part of the Term cannot ſurrender to the 3.7 Allen, 
firſt Letlor. Arg Vent. 359. Hill. 33 & 34 Car. 2. B. R. in Caſe f 
Moor v. Pitt. 


t 


(c) What Thing or Eſtate they may | ſurrender.] 5 
. V Eſfee for Years leaſes to Leſſor Part of his Land, he may ſur- 
render che Reſidue, for it is Reverſion. 20 E. 4. 13. 
2. One Jointenant in Fee r on. 13 1-33 40 So of Join- 
.3. 4t. Curia admitted But it ſeems Book Want 
tall bt intended, that it ſhall enure as Releaſe.) Franktene- 


Leaſe for 
Years. See Perk. pl. 584 


4: A Devſe of Si. ür b Sum be levied map Er Rang 
has not an * a hattie, Percep 
22 Profits. 4 Rep. 82. b. Sir Aavrew Coroet's Caſe. 
4. Tenant by Statute Merchant, Scaple, and Elegir, may furrender. 8 . and C 
4Rep. 82, b. Sir Andrew Corbet's Cale. — 
2 Vent. 328. in Caſe of Dighton v. Greenvill. 


5. A Leaſe for Years to commence at Michaelmas, cannot be ſur- 8 P. For 
tender d betore Michaelmas. 22 E. 4. 37, 4 P. 7. 10. b. Perkins n pet“ 
S. 601. D. 35 b. 8. 58. Contra 37 h. 6. 18. = 


nor the Leſſor has not Reverſion before, but is poſſeſs'd of the Demeſne ; but Grant of it before 
Michaelmas is good. Contra of Releaſe made by the Leſſor to the Leſſee before Michaelmas. Br. 
Surrender, pl. 43. cites 20 E. 4. 13. Per Brian and Nele J.—8 P. Perk. S. 601.——S. P. Br. Sur- 
render, pl. 38. cires 4 H. 7. 10. Per Keble and Rede.——S. P Co. Litt. 338. a. But tho” in ſuch 
Caſe a Surrender in Deed is not good before Michaelmas, yet if before Michaeimas he takes a new 
Leaſe for Years, e ther to begin preſently or ar Michaelmas ; this is a Surrender in Law of the former 
Leafe. S. P. By Coke Ch J. 6 Rep. 69. b in Sir Moyle Finch's Caſe, and cites 37 H. 6. 17. b. 
-+ P. 15 Rep. 67. b. in the Caſe of the Churchwardens of St. Saviour's, Southwark, cites 37 

„0. 16. 

Debt upon + Leaſe for Years made at Lammas, to commence at Illic hael mas next, to endure fer 20 
Tears rendring Rent, the Rent was Arrear, and the Leer brought Debt, the Deferdant pleaded another 
Leaſe the next Day to commence at the ſame Michaelmas fer ſuch a Number of Years pon Condtticn brcken of 
the Part of tle Pl-1tiff ; and fo the ſecond Leaſe void, and à Surrender of the firſt, ard ſo both Leaſi:s 
void. And per Niatie and Davers, It is ro Surrender, becauſe it was made be'cre that the firſt Leaſe 
cem mene ; but it the tecond Leate had been after o me Leate commenc d, thi, had been a Surren- 

| der ; 


Surrender. Mg 


— Prifor, All is one ; But 22 E. 4. 37. contra per Priſor ; for a Surrender gives Pol 
4 — — and he granted that Releaſe is not good before Mi. 


wm 


Bears leaſes to the Leſſor Part of his Term, and 

| : he Reverſion of it, the Rent is gone. 20 E. 4. 13, 

. If there be Leſſee for Years rendring Rent, and Leder grants he 
Rent to another, and after accepts Surrender of the Leſfec, yet the 


cites 14 E. 4. Rent continues to the Grantee. 20 E 
6. Per Brian. 


Treſpaſs or Ex&tione firme before it. Br Surrender, pl. 21. 


S P. Br. 10. In diverſe Places there is a Cuſtom, that the Franktenant who is 


when he will alien, ſhall come into the Conrt and ſurrendir 
"Br. Cuſtoms, pl. 17; cites 14 H. 4. 1. Per Hank J. 


4 Caftom to ſurrender the Franletenement. Tho? it be incident to the Eftate of a Copy hold to 
pay by Surender, yet fs eie Cuſtom, that by it a Frechold may paſs by Surrender. Co. 


As where» 11. A Surrender is good of a Thing of which there is no Rever/icn ; Per 
Man grants Coningsby. Br. Surrender, pl. 16. cites 14 H. J. 2. 


Term of Life out of his Land, the Grantee may ſurrender, and yet the Grantor lus vo Rever- 
the Renr. Br. Surrender, pl. 16. cites 14 H. 7. 2. 


12. A Right cannot be ſurrender d. Co. Litt. 338. a. 


v. Pitt. Right nor Condition cannot AIK Surrender, but by 


Releaſe. Cro. J. 36. Trin. 2 Jac. B. K. Hull v. 


13. Tho' a future Intereff cannot properly be ſurrender d, it 
be merg d. Arg. 2 Roll. R. 171. N 


H. 6. 21 H. 4 
14. Digni P cannot be ſurrender d. Show. Parl. Cafes 1. 
Thins v Led Purbeck. 
See (B) pl. 5. (D) At what Place. 


Br. Surren- 1, J Eflee for Life of Land in one County ſirrrender in 
1 another County. 40 E. 3. 43. * 
per Belk. Quod nemo Negavit.— S. P. Br. Surrender, pl. 8. cites 11 H. 4 61. Per Cur 


* (oy 2. In Formedon, or other Præcipe quod reddat, the Tenant cannot 


eke ſurrender in Pais. Br. Surrender, pl. 9. cites 12 H. 4. 21. 


(E) 


; and cites 4 Rep. 25. b. Kite . 


a 


4 
1 


% 
© ww 2 wm_ 
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(E) At what Time they may ¶ ſurrender.] 


F J. leaſes to B. Land for Years, and afterwards 

al | ters, or A. waives the Poſſeſſion, B. ſurrenders to A. 
void Surrender, inaſmuch as he has not any actual Eftare 
or Marbert of the Poſſeſſion by Leflor, 

Perſon be in Poſſeſſion of the Thing leaſed at the Time of the Surrender, unleſs he has Parcel 


of the Leſſre by Force of the Grant of the Leſſec &c. 
If a Man ſeiſed of Land leaſes the fame for 10 Years to begin , and the Leſſor 


Entry made into the fame Land Perſon, the Leſſee ſurrenders his 
H ee Surrender, and yet the Like Alta have an —— for 


Jone upon the Land before his Entry; and alſo a Releaſe made unto him by his Leſſor i 
his &c. Perk S. 603. 


2. N A. leaſes Land to B. for Years, and B. 
ſigns it to C. C. may ſurrender to A. betore an 
waivet ot the Poſſeſſion by B. becauſe 
ſever d from the Reverſion by the Ent 
Ettare by the Allignment made to | 
any C1ector. B. 11. Car. B. N. per Cur. | 
Demurrer berween Prauce aud Titiey. Jntratur, Dill. 11 Car. Rot. 
rr Point. 

3. It there be Laſſce for 10 Years of 1 Parcel of the 
Tears unto a Stranger, and the Grantee enters &c. and the Leſſee ſurrenders 
to bis Leſſor, it is a good Surrender; but if the Grantee of the Leſſee had 
ſerrender'd to the Leſſor of his Grantor before the Surrender made by the L.. 
ſee, the fame ſhall not rake Effect as a Surrender. Cauſa Patet. Perk. S. 
604. cites 14 H. J. 3. 
4 Iftwo Fointenants of 4 next Avoidance are, the one of them can- See Relea'e 
not ſurrender to the other after the Avoidance happens. D. 283. Marg. pl. (G) pl 12. 
29. cires p. 31. Eliz. Brockbie's Caſe. 

. It I make a Zzaſeto J. S. for ſo many Tears as J. X. name, I. S. 
may not ſurrender his Term before that I. K. names the Years ; per Pop- 
ham. Goldsb. 168. pl. 98. Hill. 43 Eliz. in Caſe of Hoo v. Marſhall. 

6. Bargainee befure Entry may furrender, aſſign or releaſe. Carr. 66. 
per Bridgman Ch. J. for he has actual P 


— 


7 
# 
g 
— 


—— — 


(F) By Acceptance of Leſſee for Years [&c.] 


1. IF Leſſee for Life accepts by Parol a Feoffinent in Fee of the And. 51. 
mainder, this 1s u Surrender and Ng u Tre. B 55. es Ae 
El. 351. 48. 49 E. 3. 24 37 Þ. 6. 18. per Prifot. "9*'S © that 


good. — Bendl. 288. pl. 288. Langaſtell v. Aller, S. C. and the Special Verdict 


. 2. If Leiter for Years that his Leſſor ſhall make a Feoffinent If Leſſee fi 
toa — Fr 1 1 for it cannot be . fn 
inten that he intended that the Feoffec ſhould have the Land 6 2 4. 
in Dememe. Oubitatur, O. 29 . 8. 33. 14. = 4 * 
nd Livery to Leſſee for Years, tho* this Acceptance of the Fee ffment — 
ute of the Eſtare for Life in Remainder, yet it ſhall er ure as a Grant of his Evace tor 
Feoftor, or at leaſt a Licence to him to make Livery and ſoa gyod Feoffment. P 40 El. 


Xp B. R. 


4 


Fee makes F. Fment and 


as 4 Surrer ae: be 
ime to the 


128 Surrender. hes 


BE betcen Eedes and Knorsford ; But Mich. 40 & 41 EI. R R. 
contrary. 2 (L) pl. S. and ſee Ow. 66. Trin. 41 Eliz. B. R. 


Tf Leſſor by 3. Tf a Leſſee gives Licence to the Leſſor to make a Feoſſment gf 
Aſſent of d to a Stranger, this is not any Surrender but only a 


bi Preſence tend to paſs his Eftate. D. 29 Þ. 8. 33. 14. 5. per Fitzherbert 
makes Live if Was io hei in 5 U.. 

ſcene will make a Leaſe at will, or a Surrender for the Time, and ſo the Livery good. 2 Roll. Fea. 
ment (L) pl. 17 cites 4o El per Cur. between Shepherd and Gray. 


So if Leſſee licences the Leſſor to make Livery this 
not any Surrender. Cr. 4 Ja. B. R. per Cur. in the Caſe of Sui 


SP Agrced B. Searle. | 

And. 247. 5. So if Leſſee far Bears makes Livery as Attorney to c 
K ri, this is not any Surrender. Cr. 5 Ja. B. R. per Cur. in the Caſe 
in Caſe of Stole v. Searle. 


Petty v. Trevillian —8. P. For he does not make the Li in his own Right but as a Servant or Mi. 
niſter to the Leſſor, and by his Authority; And Ar made a coffmenr, he gave nothi 

but u hat he might rightfully paſs, which is only the Reverſion that is in him, and the very of the 
Lefſ-e gives nothirg to the Feotfer but only a Means to paſs what the Leſſor might lawfu'ly pa's; As if 
the Tenant me Slit ef his Tenancy and the Lord as Attorney makes Livery, this does not ex- 
tinguiſn his Seigniory; For he does king but by Authority given. Mo. 11. Pp. 41. Hill. 3 E (. 


Anon. 
So if Leſſee for Life delivers Seiſin upon a 3X » this is no Surrender; Per Periam. D 3. b 
Tre 's Cale. 


Marg. pl. 14 & 15 cites Mich. 5: & 32 Eliz. C. 


. Before the 21 Years End the Leſſee ſurrenders and takes a netu Leaſe for 21 Years more; 
the Husband dies; the Wife ouſts the Leſſee, who ſues in Chancery to have the firit Leaſe continued for 
the Remaiuder of the firſt 21 Years, and not remedied here, the Surrender being voluntary. Cary's 


Rep. 29. cires 44 Eliz. Anon. 

4. and M. bis Wife were Tenants for Life, afterward, the Leſſor by Indenture betwixt him, and A. and 
M. and B their Son, dated 30 July, 21 Eliz. leaſed it to 4. M. and B. Habendum a die datus Inden- 
turæ for their Lives, and made Livery 23 Eliz. Secundum formam Chartz, and it was reſolved by all 
the Court that the 2d Leaſe was void; For as much as it is Habendum a die darus, ard the Livery 


made a Surrender of the firft Leaſe; And it was ad} 
Fliz. in C. B. Mellows v. May. ——— Mo. 636. 
e was a Surrender of the Eſtate of the Feme being 


Jo. 405. pl. 
2. 


Trin. 1 


T eb. En Leaſe be only voidable and not void. 

2. S C but Curiam between Fludd and Gregory upon Evi 

the Bhs this among other Things found ſpecially, 
vo f 

and voidable Leaſes does not appear there. 


D.r77.b 8. Jf Feme Leiſee for Bears takes Baron who after accepts 2 
I Ei 5 C new Leaſe for their Lives, this is a Surrender of the firſt Leaſt. 
—— If NC. 199. per Curiam Wroteſly v. Adams. 

Feme Leſſee 

for Tears marries, and then takes a new Leaſe for Life this extinguiſhes the Term; but if Hausband diſ- 
agrees, then tis revived ; but if the new Leaſe had been made to the Husband and II ite, then ir had 
been queſtionable, for the Eſtate paſſed by Implication, viz. by a Surrender in Law by the accepting # 
new Leaſe; per Hobart. Ch. J. Hutt. 7,8. Trin 14 Jac, in Caſe of Swaine v. Holman.-- Hub. 129. 2 

| | Sw 


a ther Leaſe to 
the ſame Land, the Acceptance of the Second Leaſe is a Surrender of the firſt Leaſe ; per Brudnell 
Ch. T and Srooke . which none of the other Juſtices denied, quod nora ; and ir is not expreſſed there 
if the ſecond Leaſe was for more Years than the firſt or not; quod nota. Br. Surrender, pl. 14. cites 14 


8. 15 
= $.C. died 6 Rep 69. b. in Sir Moyle Finch's Caſe. 


10. So tho? the ad Leaſe be for ſewer Years than the firſt. D. 3 4 4 FA leaſe. 
Ma. 145. [b. 43. [Whitley v. Gough.) r 
hg 6 to C. for two Years, and C. leaſes to B. for two Years, and B. acceprs the 


e 


rr Vears cannot * 
Years, and yet Leaſe is derermined ; nderſon, which Periam granted, 2 
. 454. Hill. . t Eliz C. B. in Case of Willis . ite wood * 

Tins is a Surre der of the ſirſt Leaſe, and is as if the firſt Leſlee had taken a new Leaſe for 2 Years 
of his Leflor. Cro. E. 302. pl. 1. Trin. 35 Eliz. A NR. in Caſe of Hughes v. Robotham. 


11. It Leſſee for Bears by Indenture accepts a Ltaſe for 
Parol ; this 13 a Durcender of the firſt Leaſe. D. 3 & 4 Da, 140. 43. Pn 
—— . 


ture, Brook makes a (Q xre if this be not a Surrender Br. Reſervation, pl. 17. cites 21 H. 5 37. 


12. Tf Leſſee for Bears accepts a furure Leaſe ro commence within Cro E. 605. 
the firſt Term, tus 18 a Surrender * 5 P. 40 El. B. R. 28. 
between %%% Ae. 5 Rep. Ii, Ss Cale reſolved, in, S. C. 
decaute he by his has affirar'd the Leſſor to have Abilityts accordivgiy; 
make the Leaſe, the which he Surrender, 


Profits —+ Cro E. 521. pl. 49. Mich. 
And. 51. pl. 38. S.C. accordingly. —S. 


13. Acceptance of one future Intereſt is not any Suttender of Prior and 
+= Iutereſt. 3 I. 6. 18. — 4 


to B. for 24 Vears; and about 2 Years after made a Leaſe to C. for 99 Tears, to commence at a D. 
. Toe + SER NE Che Prive and Convent were tranſlated 1 


Act, and being in Eſſe Kc. Tamen Curis adviſare vulr. D. 279. b. 280. a. Mich. 
10 K 11 Eliz. Corbet's Caſe the Prior and Convent of Norwich's Caſe. See 2 Rep. 49 a. in 
the Archbiſhop of Canterbury's Caſe, Trin. 38 Eliz. 1 R. here this Caſe is ſaid to be denied by Pop- 


ham Ch. J. and ſome other juſtices. C But, as it ſeems, this was with reſpect to the avoiding the 
of Colleges, Deans, and Chapters &c. by the Statute of 31 H. 8 
If a Leaſe be made to begin at Michaelmas, and before that Time the Leſſor makes a new Leaſe to the 
eſſee to commence preſently, the ſome is not any Surrender, and yet thereby the ſame is determined. 
Per Windham, which Anderton granted, bur Pcriam doubted. Le. 323. pl. 354. Hill. 31 Elis. C. B. 
in Caſe of Wi. lis v. VV h ite u od. 


14. N Leſſee for Years [of Part] accepts a Leaſe from the Leffor It hall be 
of All his Land in D. (where the Land lies) yet this is not any Wav 12 


Grant of a Rent of him in Reber 
2383 when it ſhall commence; 


it does not appear 
Reverſion. *. n I they in 


. Searle. IF Leſſee for Life tales a Grant of a Rent-charge out of the 
fame Land for Life, it is Surrender, according to 21 H. 7. 6. For otherwiſe the Rent-charge cannot 
take Effect; but if ſuch Leſſee for Life takes it for 7eavs, it is no Surrender. Cro. J. 177. in Caſe of 
Gibſon v. Searl.—If the Rent-charge is to commence preſently, tis an immediate Surrender of the Eur 
for Life. Cro. E. 8-4. Hill. 44 Eliz. C. B. in Caſe of v. May. —S. P. Mo. 637. pl. 876. in 
Caſe of Mellos v. May. 


fiſt wich 
the Leaſe. Cro. J. 177. in Caſe of Gibſon v. Searle. 


The Bail, keel 
2 and yet — — Surrender. — 177. in 
— of Gibſon v. Searle. 


Cro. J.177. 20. So the 
cites it to 
have been 


"= 2 is nor any Surrenver for 
ſaid. Er. 5 Ja. B. R. cited to be adjudged. 


> Brown. 


2 * 
atents in Chancery to be cance ( 

to P. and accordingly a zew Leaſe was granted 
And afterwards Anno 5 & 6 Ph. & Mar. the 


the Proviſo of bis living ws, or ſay ing 


21 = a new L 
O as it was before granted ts G. 
ark was granted to T Jams P. <without 
The Reporter concludes with a on 


Sir H. Yelverton ſay the Judges were of Opi that he 
Buret in it ; for that 1255 the Cuſtody 
, it was a Surrender of his Leaſe. Godb. 413, 414, 425. 


Feme, and after 
that jbe enter in- 
F 5 

again to him and his Feme. Br. „ ÞL 1. 
| or Life ſurrenders to him in Reverſion out of the 
n by this is in him immediately, 
he is Tenant to bring Action by Præcipe quod reddat without Entry, but 


H. 9. 7. 
7 Ir Loſe for 10 Tears of Land takes a new Leaſe of the fame Lands But if La- 
4 W. L 


Perk. S. 617. 


7 
i 20 Nears, it n Surrender of the firſt Leaſe A. E 


25. If a Man make a Leaſe for 40 Tears, and the Leſſee afterwards 
Leake for 20 Years upon Condition, that it he does ſuch an AF, that then an make 2 
the Leaſe for 20 Years ſhall be void ; and after the Leſſee breaks the 
tion, by torce whereot the 2d Leaſe is void, notwithſtanding the 
for 40 Years is ſurrender d; for the Condition is annex'd to the 
for 20 Years, but the Surrender was abſolute. 2 Inft. 218. b. 
upon Condition, and after the Condition is broken the Term was abſolutely ſurrender'd. 
And the Diverſity is when the Leſſor grants the Reverſion to the Leſſee upon Condition ; 
Leſſee grants or ſurrendeys his Eſtate to the Leſſor ; for a Condition annex d to a 
particular Eſtate, becauſe the Surrender is conditional. But when the Leſſor 


E 
2 21 


26. Leaſe for Vears to A. Aſterwards a Leaſe is | 
of the Leaſe to A. A. takes 2 new Leaſt 
render of his other Leaſe, and B. may enter. PL C. 198. b. Wroteſley 


27. Leſſee for Years of 4 Houſe, accepts the Office of the Cuftady of the By 4 again 
ſame Haſs for Lie n erciſe of the ſaid Office. if this A 
be a Surrender? No] was given, but the Matter was left to Marg 8. C. 
the Determination of ſome of the Privy Council &c. D. 200. b. pl. 62. — Adiadg d, 
Paſch. 3 Eliz. Earl of Arundel v. Grey. that tis a 
Ibid. i ; cites 3 Jac. Gibbs v. Scarles —— 8. P. cited as adjudged a Surrender; for dis another 
22 —— Lonke Cro. J. 177. in Caſe of Gibſon v. Sari. — 


28. A. Tenant for Life, Remaiader to B. in Tail. B. levies a Fine, with 
Proclamations ſur Conceſſit, to A. and C. for their Lives. This Fine bars the 
Incail during the faid 2 Lives only, and is not a Diſcontinuance om- 
nino; tor B. was ſeiſed by force ot the Tail, and the Fine is Sur Con- 
celhr. It ſeems that A.”s Acceptance of this Ettate to him and C. is 4 Sur- 
———— IDE as r 

to uring the Years, he accepts a Leaſe tor Years of the 

lame Land to him and B. Jenk. 321. pl. = 

29. 4. for Years deviſed bis Term to F. S. and made his Wife Execu- Mo. 355. pl. 
trix, and died. The Widow enter d, and proved the Will, and married $7; Carter 
43444 and this 24 Husband takes a Leaſe from the Leſſer. J. S. enter d, © . 
and grants all bis Eftate to the Husband aud Wife. "The Opinion of the ingly. 


* 
— 


132 | Surrender. 


Court was clearly, without Argument, that by this Acceptance of the 
—w Lok by os Mntoed, the Term, which the Feme had to another 
Uſe, viz. to the Uſe of the Teſtator, ſhall be deem'd a Surrender. 
Owen. 56. Trin. 27 Eliz. Carter v. Lowe. 

30. Leſſee for 21 Nears took a Leaſe of the fame Lands for 40 Years, 1 
begin immediately after the Death of J. S. This 1 1 Surrender 
ot the firſt Term ; but if J. S. die within the Term, tis a Surren. 
der ; for it may be J. S. may ſurvive the firſt Term. 4 Le. 30. pl. 83. 
Paſch. 30 Eliz. in . FORE" Ae a4 

Ow.9-.S.C. 31. A. Leſſee for 30 Tears leaſes for 19 to B.— wit y Ar. 
iy Nene of ices ja W rings That 8. oa bove « Leſs for ears more in the [ame 
rg % BY and other Lands, and that it be a Surrender of his other Leaſe. 
1-3. S. C. B. afterwards agreed to the Articles. Per Cur. This is no Surrender. Le, 
303. pl. 420. Trin. 30 Eliz. C. B. Pory v. Allen. 
rently ſtated ; and there „ that Words and tt between Strangers can make no Surrender, as an 
berween A. and B. that C. ſhall hold for 3 Years Lands, of which C. had a Leate for 1- 
cars, and other Lands at a greater Rent, cannot make an After. agreement of C. to be a Surrender ct 
is Term for 17 Years. 


4 Le. 161. 42, Tenant in Socage leaſed his Land for 8 Years, and died, his 
pl 267 ; SC Heir within the Age of 8 Years. The Mother being Guardian in Soc 


Le. 322. pl. Leaſe is furrender'd ; but otherwiſe on = Leaſe made by Guardian þ 
454. 5.C. by Nartare. Le. x58. pl. 226. Mich. 3x Eliz. C. B. Anon. 


Willis v. Whitewood ; and Anderſon faid, That ſurrender d it cannot be; for the Guardian has not any 
Reverſion capable of a Surrender, but only an Authority given to her by the Law to tal. the Profits to 
the Uſe of the Heir; bur yer perhaps it is determin d by C and ion of Law. 
Ow. 45. S. C. accordingly, by Anderſon. 4 Le. - 1 S. C. by Name of Wille: v. Wilkin\, 

it was adjudged, thar this was a Surrender of the Lond; a ion Note, the zd Leafe wa 
made in the Name of the Guardiar.———S. C. cited, Arg. in Caſe of Watts v. Maid well, by the Nam: 
of Mills v. White wood; and that it was ad} no Surrender. Hutt. 105.——— Lirr. Rep. 282. Arg 
in Caſe of Maydwell v. Watts, cites S. C by Name of Wills v. White would, and that it was ad judgeu 
no Surrender, becauſe Guardian in Socage cannot take a Surrender, fur he has no Reverſion 


2 Le. 188. 33. Magdalen-College in Oxford 20 Dec. 8 Eliz. leaſed a Meſuage 
- 286. Trin. 10 V. S. for 20 Years from Mich. next. And after, on the 25 Offober, 21 
2 Elin 5. C ER. they did leaſe the ſame Meſuage to V. S. the fame Perſon, for 20 
— Years from Mich. next. Atterwards on the 31 Auguſt, the 30 Eliz. 
leaſed to J. N. tor 20 Years. The Acceptance of the ad Leaſe by W. 
is a Surrender ot the firit, and is fo immediately on the Acceptance, and 
to the Michaelmas tollowing ; ſo the ad Leafe is but 
Aa in futuro. Poph. 9. Hill 35 Eliz. Thomfcn v. 
ratiord. 
* Hutr. 104, 34- A. made a Leaſe by Deed to B. 14 December, 14 Fac. [which was 
ds . 4 4 J* 
in- in 1617] to commence at Day 1619, for 41 Tears. Atterwards 


81 


— Indenture. 
mm. of the ſame 


claſh rogerher, and c 
— 2 Was — A. Lim 


Car. & 219. Trin. 5 Car. C. B. Watts v. Mayd- 


Ener 


* 
Surrender. 

14 not by his Contract made afterwards with B. gi Intereſt to 
——— ſe, was good in Intereſt, — at » Day to 
— and may be ſurrender d or determin'd by Matter in Law before the Commencement 
if he rake a New Leaſe to commence preſently, which ſee in 37 H. 6. 29. 22 E. 4 foritin 
tract And in this Caſe it had r WY taking of the new Leaſe been a 
Surrender of the former, if it were not by reaſon of the Leaſe for 99 Years, which is for ſo great a 
Number of Y cars, that diſables him to contract for 41 Years. 


35. Where an Officer fer Life accepts of another Grant of the ſame Ot &. C. cited 
ge ro him and another, it is not any Surrender of the firſt Grant. Re- Vent 3.4 
ſolved. Cro. C. 259. Trin. 8 Car. B R. Walker v. Sir John Lamb. is ment 
Officer for Life acceprs of a new Grant it is no Surrender of his former Grant without mentioning 
2d Grant being to him and another. But where two were joint Officers og mann poems 
wirer, and they ſurrendered in Order that a rew Grant might be made to one of them and a Stranger, 
the Acceptance of the new Grant by that one would be a Surrender. Vent. 297. Trin. 23 Car. 2. 


B R. Woudward v. Afton. 2 Mod. 95. S. C accordingly. 


6. A. was Leſſee of H. 8. by Patent for 21 Years, the Reverſion to B. 
awed B. by Deed reciting the Lands, but miſ-reciting the Dates of the 
al Letters Patents, grants all ihe Lands to the faid A. for 21 Years after 
the Expiration hujuſmod: Literarum Patentinm. This Acceptance of the 
zd Leaſe ſeems to be a Surrender ot the firſt, the Commencement being 
referr'd to the Expiration of the faid Letters 


Term, and fo the 2d Leaſe thall commence immediately. See Grants, 
(Q) pl. 6. Bur fee Prer ee Wand ld + fon 
37. Leſſee tor Years of held of a Prebendary for 99 Years by a Ibid. it is 


Leaſe made in 4 E. 6. to commence after the Expiration of tormer d, [which 
Leaſes, emplcy'd ſome Friends to take nem Leaſes of the ſucceeding Preben- = 44 
daries, in Truſt for him, who accordingly did fo. The Doubt was, or Remark of 
whether this was good Evidence ot the Surrender of this old Leaſe ; theReporter 
and the Court incha'd that it was. But the next Day the] c i 

that it was no Surrender. Sid. 75. pl. 6. Paſch. 14. >, B. 
Trial at Bar, Gie v. Rider. 


which is in another Perſon, and made in Majorem Cautelam, ſhould ts on 


38. 


Leſſee for Life accepts a Leaſe for Years. This is a Surrender of his & if he ac- 
tor Lite ; All. 59. Paſch. 24 Car. B. R. in Caſe of Ber- © | 
7 

v. May ——Cro. E. $4. in Caſe of Mellows v. May. — 


Eſtate ; 
nard v. Bonner. 


Mm (G) What 
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Sh. (G) un AF or Thing ſhall be faid a Surrender. 


. Leſſee for Li Reverſion Infant, 
| itt IT == 


Surrender. 


everſi 
8 E. 29. * 
$ P.——Perk. pl. 616. S. P. And fo if he infeoffs him in the Remainder for Life. 


it is, if Cenant for Life infeofs him in Remainder 
efts the Remainder, and ſo paſſes as a Feog 
2. Mugen. 


this is a Sur- 
render; Per Perſey, Kirton and Clopton, in a Scire facias ; and yer Belk. awarded contra. Br. Sur. 


render, pl. 7. cites 30 E. 


If Leſſee for Life infeoffs Baron and Feme in Reverſion in Right 

this is a Surrender, (admitting that it is not a F 

9 r 29. Contra 39 aff. pl. 7. | 
grants his Eſtate 


3. 6. 


Perk. S $2.—— —Where a Man leaſes Land for Life, and bas Iſſue tero Danoiters, and 
s Bavon, and the Tenant grants to ber and ber Bavon all bis Eftate, this is no Surren. 
Br. Summons and Severance, pl. 14. cites 21 H. 75. 40.—8 P. Peck & 


. Jf Baron and Feme ti in Ri 


the Feme leaſe by Jndenture to him 1 

Beron, this is not any Surrender ; 

Reverſion in him in 
1-5 oh x36 gt any Surrender , for be has @ Beh ro have i 
= — ſcil. if the Leſſor dies before himſeif. x E. 3. 15. adjudged, 


6 an. But if Tenant for Life aliens to bim in Reverſion Term de Auter 
- — or . . 
good Surrender. Br. Forfeiture de Terres, pl. 83. cites 24 E. 3. 68. had. "oY 

$ if Leſſee for Life of Land leaſes the ſame Land to bim in the Reverſion for Li/e, the Remainder uit 
4 Stranger in Fee, the ſame is no Surrender; Cauſa pater. Perk. S. 620. 


9. [But] 


Surrender. I 35 


e if Leflee for Life leaſes to re . 
Lellee, 22 IR 7 1 — any 1 Liye baſes 
aut th d of 3 utty Upancy ; Lands & him 


im drin the re this is not good without Livery of 
Rar w or in to him in the Reverſion By all the 
Juſtices of C. B. Berdl. 152 pl. 211. Paſch. 8 Elia. Brown v. Kinſwell.— Ibid. 33. pl 8. Browne 
7. Kingſton, 8. C bur ſtates it of a Leaſe made by Tenant Pur auter Ne; and that he made the Leaſe 
to the Reverſior er, Habendum to him during the Life of the Leffor rendring to him certain Rent. And 
the Juſtices were of Opinion, that this is not good without Livery, nor is it any Surrender. 


10. $9 if Leſſee for Life leaſes to the Leſſor for the Life of the Leſ- 
Surrender, becauſe there is not any Poſſi- 
the E Chamber 


prance of a voidable Leaſe will be a Surrender of a 


of Whitley v. cu 
— Ward. * the Infant 


(F) pl. 6. 

of An 

A Guardian in Chi took a Feoff ment of the within * 
4 in a ant f 

ht an Aſſiſe, and the . 


that the Feoffment, as againſt the Infant, was void; and yet by Arceptance thereof the Intereſt of 
tle Guardian <as ſurrendered. 2 Inſt. 218. b 


of whom one is within Age, and in B. <urren- 
2. 
a-cordingly. 


15. N Leſſee tor Lite grants all his. Eſtate to the Leſſor, this is a Bu if Lee. 
. 79. 6. 4. 6 S for Life 
Eftate to Leſſor rendring Rent, it is no Surrender. 


ſhall nor enure as a Surrender, becauſe there wants ords of Surrender, bur ſhall enure 
Grant only. 4 Le. 237. cites it as adjudged 44 Eliz. in B. R. | Ws 


16. Ir Leſſee for Life leaſes to the Leſſor in Reverſion, and to the 
rn e 
der; For peradventure there may de an Body, 

hall not be Heir general, and the diunded. 18 E. 3. 45. ad- 


17. Tf Tenant for Life be contented and agreed with him in Rever- 
that he ſhall have the Land and his Inrereit tor a certain annual 
Rent, and chat it Tenant tor Lite ſurvive him in Reverſion, chat he 
ſhall have the Land again; This ts not any Surrender clcariy, — 

Laute 


| 
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18. So if the Cenant for Life be contented and agreed 
Reverſi he ſhall have the Land and his Intereſt for a certain 


3737 © being by Parol f 
kingſwell, der; For if a Surrender, then the 
char « Leaſe Rent hould this being by Parol, and his Intent is 
{-- e kent to yave the Rent. And therefore it ſeems that this is but a 
mired by At Will no Livery being made and (o the Kent well reren D. 
= eren im- El. 251. 93. per Curiam. But the Juſtices of Arte e contra. 

Ivirg a 
bs *Cercenrwent of Lethe, that the Leſſor ſhould have the Lards again: Put twas there donbreg 
a Lecſe ſer Life may be ſo determined, and where in the principal Cafe the Leſſee delivered the 
comairing the Demiſe to a Stranger te deliver Simul cum tcto Stata & Inte reſſe terminĩ pradicti to the Le. 
ir, upon the Leſſor Agreement to pay to Leſſee 701. And that Superirde the Stranger deliver's c 
accordingly, and the Leſſor acrepted thereof, and plucked away the Seal: And all this was found by 
the Verdict, ard further, that the Lefſre was content, and afterwards the Leſſor made a new Leaſe; Thi, 
is a pt od Surrender as if it had been found that he had uſed ſuch Words. Cro. E. 487 pl. 4. Mich, 38 
& 24 Eliz, B. R. Sleigh v. Bateman. . 

When Leſſre for Years agrees with Lefſor, and is content that the Leſſor ſhall bade the Land again, 
tis a good Surrender of'a Term for Years. Cro. E. 448. Sleigh v. Bateman. 


= 


19. If a Man leaſes for Tears the Remainder over for Tears, and after 
the in Termor grants bis Intereſt to the Leſſor, this is no Surrender by 
Reaſon of the Meſne Intereſt ot the Term in Remainder. Br. Surren- 
der, pl. 52. cires 31 H. 3. & lib. Perkins tit. Surrender. 

20. And it Termor makes his Leſſor his Executor and dies, this is no Sur. 
render ; For he has it to another Uſe ; Contra W horwood. Br. Surren- 
pl. 52. cites 31 H. 3. & lib. Perkins tit. Surrender. 

Br. Aſſne, 2x. Where a Man leaſes for Tears rendering Rent, and the Leſſee waives 
Ses gb Poſſeſſion for Greatneſs of the Rent, and takes away his Goods, and the 
If the Lee Leffor enters, his Entry is not lawtul ; For this is no Surrender. Br. 


waives the Surrender, pl. 25. cites 8. Aff. 20. 
OS Coder by the Opinian of the Coure leſs the Leſſ & quære 
is no | ini un or agrees to it, and enters, inde ; 
for the Waiver does not expreſs the Intent of the Leſſee. Br. Surrender, pl. 45. cites ; H. 6. 1. 


22. Tenant by the Curteſy was, the Rever/ion to Baron and Feme ; the 77 
nant by the Curteſy infeoffed the Baron and Feme. This was adjudged a Sur- 
render to the Feme, and no Feoſſment; and fo fee that if the Feme dies 
without Iſſue, the Heir of the Feme may enter upon the Baron; quod 
nota. Br. Surrender, pl. 26. cires 11 Aff. 1 
If a Man 23. Formedon __ Tenant for Term of Life the Remainder to W. for 
t 


ſeiſed of Ferm of Life, and this fame Tenant for Term of Life grants or Leaſes his E- 
4 Hate to es Remainder for — of Life, to the Grantee in Re- 
Land for mainder for Term of Life of the ſame Grantor ; and per Wilby J. clearly 
Life and this is only a Surrender; it the Tenant for Life had leaſed to 2 


grants t2* Stranger tor Term of Lite of the Stranger, this had been a Forfeiture. 
to & Stran. Br. Surrender, pl. 17. cites 24 E. 3. 32. 68. 

fer Life, 

the | his E h the Rem : i 
nr — 7h * 


24. Aſfize ; Feme Tenant in Tail after ility of Iſſue extin&, the Re- 
verſion to R. in Fee took 1 » bob. ag rug leh 
fron, rendering Rent for Life of the Baron, by Deed indented with Clanſe of 
L by'$ Digs. The Alience alien d over; the Rent 

and Feme enter d for the Rent arrear, and the 
by Reaſon of the Rent arrear, and not of the 
ee, and ir cannot be adjudged a Surrender, becauſe 
c Br. 


25. A. 


23 


Surrender, * 34. cires 39. All. 7. 


1 3 
66 


Surrender. 137 


eier ee 
; e er A. 
grants his Eſtate to the Conuſee ; "tis no Surrender. 3 156. pl. 205. 
mn Caſe of Cadee v. Oliver, Arg. cites 29 3 1s fy -gp 
26. In Aſſiſe; Land was gives to A. 4 to E. bis Feme, and 
the Heirs of A. who had Iſſue C, and after ed, and C. took T. to Baros ; 
cher which Tanene for Terms of Life gow the Tand to the jars . and C. bis 
Feme, and to the Fei Eo rnd op m3 oy ng 
enter d for Eſcheat the Baron Froug upon Argu- 
AS mens, AE inſt the Plain- 
til; by which he was nonſuited; for becauſe C. the was wit bis 
Age and alſo Covert Baron, this was taken as a Surrender and not a Gitr to 
the Baron; and then becauſe he is not Heir of the part of the Father of 
C. ſcil. of the part of A. who was a Baſtard, to whom the Land was given 
in Fee, and E. who is yet alive had only tor term of Life, therefore tis a 
Surrender; quod mirum mihi! by Reaſon that the Baron was join'd. Br. 


27. was given 0 R. and F. his Feme and the Heirs of R. and R. 
died having Iſſue «a Danghter C. whotcck ts Baron O. and after F. who ſur- 
vived, gave the Land to C and O. her Baron in Tail, the Remainder in Fee 
to O. it it be a Surrender? It ſeems that ir is not by Reaſon that 
the Baron is joined with her. Br. Surrender, pl. 20. cites 39 E. 3. 29. 

28. Land was given to Baroz and the Remainder to F. F. the . 
ras diſcontinued and retook to him and bis Feme the Remainder to N. N. and 
died ; The Feme claim'd in by he ne and ſurrendered part to W. 
N. in the la Remainder ; and becauſe the Feme by — of the ſecond 
Efate was remrtted, and the firſt Remainder alſo, therefore this Gitt is #o 


per Frowick Ch. J. who faid that this Caſe is adjuc 
deere where? becauſe he believes that ir is t for 
not Law. Br. S. „ PI. 48. 


cites 41. Af. 2. 
make a Feoffment, amounts not to Surrender of the Eftate for Life. Reſolved per Cur. Hill. 2 W. 3. 
Hern Swift v. Heath. * e 


30. A. leaſed to B. for Life the Remainder to C. in tail, the Remain- 
der to D. in Fee, and after B. aliens to C. and bis Feme; this is no Sur- 
render, by Reaton that the Feme was Jointenant. Br. Forfeiture de ter- 
res. pl. $4. cites 41 Aſſ. 2. 

I. If the Texant in Dower leaſes her Eſtate tu the Heir, ing Rent, Br. Voucher, 
for Term of ber Life, the Heir ſhall have his Age in the Life of the Te- 4. 
nant in ; tor this is 4 Surrender, and the Heir is in by the An- Ferk 8. G2, 
ceſtor. Br. Age, pl. 8. cites 45 E. 3. 13. Per Finch. cites $ C— 

| Br. Surren- 
der, pl. 5. cites 8. C. 


it ſeems the Argument, that 
in Tail, IIA 
, and the Feme kaſes ber Eftate to . 
ne ſhall not have Scire Facias to execure 
W. the Father was a Surrender. Br Sur- 
8. 


ſurrender d without Livery of Seiſin. Br. Con- 
20. 21. 
vr 20 Nears, and after grants 4 Rent- Br. Charge, 
arge of 20 5. out of it, 20 Termor grants bis Term to the Leſſor pl. 10. cites 
within 4 ears, the Leifor hall bold charged within the 20 Years; tor * © 
n this 


Surrender. 


(A. 2) pl. 8. 


ſaid Surrender. 


thisGrant is a Surrender, and the Leſſor is in Fee, and not in by le 


Termor. Br. Surrender, pl 10. cites 5 H. 5. 8. 

35. Ir 56 #or properly a Surrender, but where be, who ff gives pg 
fron to him who takes by the Surrender. Br. Surrender, pl. 13. cite 
22 H. 6. 51. per ror. Cur. except Port. 

36. It a ſeiſed of an Acre of Land, aſe the fame Acre or Lif, 
or Life unto a Stranger, and the Leſſee grants bis E fate u. 
ſhall enure by way of Grant; and yet the Grantee i; 
ſeiſed of the whole Revertion at the time ot the Grant; bur the ſame 
Revertion is not to take Effet immediately aſter the Eſtate of the Leap 


determined, if he in the Remainder be living, as he is at the Time gf . 


Perk. S. $3. 
Leſſee tor Lite of Land grant his Efate unto him in the Never. 
to two other Men, it is a Surrender for no Part. Perk $ 


888 to L:fſcr, does not amount to a Surren 
uppoſes Leffor in Potiefthon. Jenk. 30. pl. 58. 

Leaſe is granted to @ Feme ſole for Life, R-mainder to her far 20 
Tears, and atter Leſſor makes a Leaſe for 40 Tears 70 F. & to comment 
ter the Death of the Feme, and the Term of 20 Tears ; and afterward 
Te 


; eme, and the Feme dies. The Baron has both the 

erms, and his laſt is not furrender'd nor derermin'd ; tor Surrender 

t be before the faid Term commenced in Poſlethon. And. 32. pl. 
non. 

incident to a Surrender. 1. An actual Poſſeſſion in 


2. An actual Remainder or R-wer/ion in him to 
whom the Surrender is made. 


Tho' I 


Ls 

4 Per P Att. Gen. This does not amount to 

ES ermithon for a Time. 3 Le. 223. pl. zol. 
Trin. 30 Eliz. in the „Queen v. Littleton. 
42. Tenant for Life levied a Fine ceo Sc. to bim in Reverſjon is 
Fee, and declared the Uſes to the Copnizee, and his Heirs upon Condition 
that be paid the Tenat for Life the yearly Sum of 4). during his Life, and 
in 3 — of Payment rhereot, ben io the Cogniſor fur bis Life, and 
one Near over. The Annuity being not paid, nor deinanded, the Tenant 
tor Lite enter d. The Queſtion was, whether this Fine was a Surren- 
der; bur it was held, that ic was no Surrender; for a Fine implies 2 
Gitr in Fee Simple, and every ro it ſhall be 'd ro lay the 
contrary. Cro. E. 688. pl. 23. Trin. 41 Eliz. C. Smich v. 


Warren. 
43. The King ſeiſed in Fee of the R of St. Saviour's in De- 
Right of his Crown, demiſed the fame to the 


meine as ot Fee, as in 
Church-Wardens ot St. Saviour's for 21 Tears. 


nd of 201. demiſed it to them for 5o Nars. Reſolved, 
that there was no Occalion of any actual Surrender, becauſe rhe Words 
Modo habentes &c. proved, that at the Time of the making the faid 
new Demiſe the other was in Being; and that inftead of their making 
any Surrender before the new He, the Acceptance of the new De- 
miſe thould be a Surrender of the old. 10 Rep. 66. b. Trin 11 Fac. in 
the Exchequer, Church-Wardens of St. Saviour's, Southwark. | 
. Before Remotion of the Clerk, the King cannot preſent the ſame Clerk 
who is in by Uſurpation; ꝶ—)—— -* -* 
T * 


1 pi. Me. 1 aw / Aa nm 


Surrender. 


— 


* 
tg 


Vale 


farther ſay, that 2 Feb. Anno 40 Eliz. they 
bt ed E. to the een, to the Intent that ſbe ſbould grant a new Leaſe 
the ſaid E. and 2 ct s tor their Lives; which Surrender the ©, 
Iffae bei raken the Afent was 


chat fhe ſurrender's the mn of Be. 


Contideration Money, cord, but was 


claiming by the ſaid new Leaſe 3 warn 
— Ly 
ot the old Leaſe, which Surrender was not abſolute, but de- 
it E. ſurvive, or H. difagree, and then the old i i 
the Frechold for Lite, which H. had in 

be given away by hisfbare Aſſent; bur 
zoro to him and his Wite, then it had been queſtionable ; 
the Eſtate paſs'd by Implication, viz. by a Surrender in La 
Acceptance of the new Leaſe. Hutt. 7. Trin. 14 Jac. 


It was held, that if the Iadenture of Leaſe be given up to 
by him, this is a Surrender in Law. Clayr. 1 
March 1648. betore Thorpe Serjeant at Law Judge of Aiſiſe. 


no Surrender, but he may ſue for his Rent, if he can recover bis Deed again; for a Cho 
ſurrender d by Decd ; Per Cur. Vent. 297. Trin 28 Car. 2. B. R. in Caſe of Woodward v. 


Et 


| 
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de 


47. Where a Surrender may be made, and bath Eftates come into the wt by 
ſame Hands, this amounts to a Surrender. Arg. Skin. 263. in Cafe of Dr of 
Knight v. Greenvill, cites Co. Lirr. 41. 42. Poph 30. For no Man can 1 a Surren. 
have an Eſtate in Poſleiſion and Reverſion alſo, withour an intermediate der. b 

Eſtate in ſome other. a Man can- | 


(Ai) By what #ords it may be. 


I. 


— 
Wbe Word Surrender is not neceſſary to make a Surrender, Fol. 455. 
T there are other W ords which tantamount. 40 Aft. 16, CN 
3 Iv 


When the Words prove a ſufficient ¶ [ent and Will of him who is the particular Tenant, that be in the 
inder or the Ne ter fron ſbaali have the Thing <>hich be has or holds, they ave Wards fallciens tn make 
if he ro whom the Surrender is made do agree thereunto. Perk. S. 607. 


2. If Leſſee for Life ſaich to the Leſſor, that he ts that he ſhall Fr. Surren- 
enter int the Land, and that be will that he have the Land, cr, pt 55. 
[this amounts to a Surrender. ] 4 Aff. 16. ä 

: | Life, or for 
Years, of Land, ſay to his Leſſor, that bis Will is that bis Leſſor ſpall erter into the Land <hich be bolds 
for Life, or for Years, and ſoall have the ſame, and iy Force thereof the Leſſor does enter inte the ſame, it is 
a good Surrender; and ſu ſhall ir be, if he fay unto his Leffor, or unto him in the Kemainder or Re- 
verſion, that be wills that be have the Land, and the Leſſor does enter by Force tlerev?, or agrees it 
a good Surrender ; tut it the Leſſor &c. does not enter by Force thereof, nor agrees thereto, the 
Surrender 
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Stranger upon the Land in the Abſence of the Leſſor; and that he ſaid he furrender d 
verſion. It was objected that this Surrender could not enure to him in Reverſion, being 
non allocatvr ; for the fole Point in Queſtion was, Whether he in Remainder for Life can 

that this Rule was taken, viz. Lindy doen r — 


Ainet be granted without , 
iſs ook Edt by Livery, and, nor by Decd ; and therefore m 
ard Ha 


over without Deed ; but Doderidge 0 8 t th⸗ 
in Poſſeſſion may, or Tenant for Life, and he in Remainder together may ſurrender to him in 
the Reverſion; bur this ſhall enure as 2 ſeveral Surrenders, firſt of him in Remainder to the Terant 
for Life, and then by the Tenant for Life to him in the Reverhon. — 14171 with 

could not 


— 


(1) In what Caſes a _ other c (6) 
ate. | 


JF Leſſee for 20 Years grants 10 of the ſaid 20 Bears o the Leſſor, See (G) pl. 
yet this is not any Surrender, becauſe he himſelf has a Re- '3 4, © 
verlion Tr. 14 Ja. B. K. adjudged between Bacon and L rx. 
| bur a future 


0 Intereſt; 
Per Doderidge and Haughton J. Roll. R. 388. 8. C. 


for Years ts all his Eſtate except one Day at the See (G) pl. 
Term ro che 2 per this is not any Surrender; for + © © 


a Keverſion, and (6 the Surrender as ſtrong⸗ 
been 20 Bears. Tt. 14 Ja. B. A. adjudged between 
in Tail, the 3*t if F. 


* dies 
Nemainder in Tail, the Remainder to the right Heirs of W. and Sr 
after N. infcoff*d P. and his Feme in Fee, now T. cannat enter; far be bas L may en- 
acte the immediate Remainder. Br. Surrender, pl. 3. cites 41 E. 3. 21. ter for the 


to his Diſinheritance; Per Wiching, quod non negatur. And fo ſee that it is no Surrender, becauſe the 
Fame «vas join'd with P. who was in the Remainder ; bur if ſhe had nor been join'd, then ir ſeems it 

been a Surrender; for Tenant for Life cannot infeoff him in rhe or Remainder. Br. 
Surrender, pl. 3. cites 4: E. 5. 21. 


4 In Debt the Defendant pleaded Surrender, and the Cafe was, that 
an Abbot leas'd Land for Term of 20 Tears to B. C. who kaſed over to E. 
for 5 Tears, who leaſed bis Interęſ by Indenture to W. N. rendring 20 Marks 
per Annum ; and in Debt brought by Z. again NV. M. th: Defendant plead- 
«d that the ſaid E. and this V. N. now Defendant his Leſſce, before any 
Rent arrear, ſurrender'd their Eftates, which they had in the to the 
Abbot firſt Leſſor, who agreed to it, — &c. And by all the juſtices, 
except Brian, This is no good Surrender; for there was 0 Privity between 
the 24 and 3d Leſſees, and the firſt Leſſor, and the reſore a void Surrender; 
and alſo the third Leaſe, with Reſervation ot the Rent had been void, 
bur by Reaſon of the Deed indented ; becauſe the ſecoud Leſſee had no Re- 
verfion in bim, and alſo the Surrender in ſuch Caſe is not good without 
z for ot a Rent &c. which cannot pats without Deed, nor com- 
mence withour Deed, there the Surrender of ſuch a Thing is not good 
without Deed. And note allo * that there is not any mined: 2te — 
0 ver/tou 


* 


7 142 Surrender. 1 


1 


Remainder between the 24 and the 3 Leſſee, and the 17 1.7 
brad. by the bet Opinion, Br. Surrender, pl. 16. K 


Y 7 e be made of Land by A. to B. the Remainder 
, e Ker es B in Tel and B. ſurrenders to C. meaty 
who has the Fee in Reverſion) leaving our him in the Remain. 
ite, this Surrender is void to take Effect as a Surrender; be. 
unto whom the Surrender is made, has not the i ; 
in Remainder to him that makes the Surrender. But if he who 
the Surrender had but an Efate for Tears, and in the 
e be Words which amount unto a Grant of his Fffate, then the Surreg. 
thall take the fame by Way of Game of bis Side &c Perk, 


- Leſſee for Year's Remainder for Years to B. This Remaindy 
Len c hinders the Surrender of Leſſee for Years to Letior ; Secus of 
by another an after made Leaſe to commence alter the firit Leaſe. 
Indenture of pl. 49. 

the ſame 

Land had commenced with the Leaſe to B. then tis 
render of B. For tis not one and the ſame Eſtate wit 
if B. ſurrender, C. ſhall enjoy his Leaſe, and if in the laſt Caſe 
a Reverſion, and the Rent as Incident, and ſuch Reverfion binders Surrender 
fur he is rot mediate to him. Jenk. 256. pl. 4%. 
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Jenk. 236 


. Leifſee for Life ma or Tears 


for Tears of the Leſſor ; Leilee for g 

the Leſſee for Years, who re- enters, 

ſor the firſt Rent and ruled that ir not li 
out of which it was reſerved is and derermined. 


Mich. 33 & 34 Eliz. B. R. Brewſter v. Parrot. 


—— 


(K) How a Surrender may be made. 


*Br. Dower, x. Surrender may be upon Condition. 14. E. 4 6, adjudged. 
J_ AA Perkins. S. 624. 44E. 5. 3 

SP. Br. Surrender, pl. 41. cites 7. E 4. 26. —  $.P. Co. Litt. 218. b. 

You muſt know, that a Surrender of a Freehold made by Deed indented when Condition is good, and if the 
Surrender be of an Eftate for Years in Land, then the Surrender may be gh Concition without Deed; 
and if a Surrender be made of the Freehold by Deed indented upon Condition, that if he to whom the 
Surrender is made, do not go unto York within one Month next following the Date of the Surrender, 
That then it ſhall be lawful for him who made the Surrender to re-enter into the Land; The ſame is a 


good Surrender upon Condition. Perk. S. 624 


in Reverſion 


be 


Dower gate 
the Land to 


5 | 
# of the Tenant in | h 
the Deed as 4 Gift, but as a Surrender And the Opinion of 


and not a Leaſe ; 
37. cites 44 AMT. 3. 


2. r 


6 
i 
| 
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wy Fee Simple cannot ſurrender to the Lotd without Livery of Seiſin. Br. Surrender, 
OUS. Br. Condition. pl. 15. cites & C. * 


good Bar, that the Tenant 


and be der pl, 28. 


cites S. C. 
ipe N. reddat B. ſuch fays, It 
pI; xe — 
had any thing of his Render, quod nora ; | the Iment of 


the W. rit is 


taken ; Which faid that he did not Surrender. Br. Barre, pl. 
27 All. 37. 


where the Writ is returnable, ard render it there, ſo that it n . a 
ar another Time ; And yet the Writ ſays further, Er niſi fecerir, & prædictus (le demandant) fecerir te 
ſecurum de clamore ſuo proſequend. tunc ſum. per bonos ſummonĩt. prædict. (le Tenentem) quod fir &c. 
oftenfur” Quare non fecerit &c. And ſo it ſeems that in ancient Time, it ſufficed that the Tenant render in 
Pais according to the Words of the I vit. 


* 
64 CUES that he mall 


. Leſſee 
Deed 1 
liver it; Per 

6. A Surrender may be to 
C. B. Smith v. Warren. 


render d to an Ce was doubted by Coke. Roll. R. 412. —They 
ſtom of 2 Roll R > Waſſel v. Leon ——- 3 Bul 
S. C. and there 231. It was urged that Fee ops = Jr . A. 
it had been ſo adjudged here ; And this ſeems by Ch. J. 


ing a Surrender, and a ot 
:h. Le 36. pl. 4s. Trin. 28 Eliz. R R. Anon. 
an uſe. Cro. E. 668. 


— 


(L) In what Caſes Surrender may be <uithout Deed, and See 


(H) 
in what not. I hat Thing. Wettbeck 
(pl. 2 


1. A Corodie cannot be ſurrendered without Deed. 12 Þ. 4. 17. 
2. Such ching which cannot be created without Deed,” cm- Br. Mon- 
not be ſurrendered without Deed. 19 P. 6. 33. b. N 


Sc S. C. cited Poph 137. Paſch. 16 Ja in Caſe of Bennet v. Weſtbeck. 8. P. But a 
thing which may be leaſed without Deed may be without Decd, tbo" the Leaſe was by Deed ; 
Markham. Br. Surrender, pl. 12. cues 8. C. 


3. As à Rent Charge or Rent Seck cannot be ſurrendered without s Þ Br. Sur- 
Deed. 19 Þ. 6. 33. b, — 

SC - S. P. Ibid pl. 16 cites 14 H. 7. 2. —— Br. ser 
c as by Livery. 8 P. 


4 Leſſee for Vears of a Manor cannot ſurrender it without Deed, 
_ becauſe it cannot paſs without Deed. Cr. 5 Ja. B. Agreed per Cu 
Ss. If a on Bicknam an rlion tor Y 1 
eve ears 
after this comes into Poſſeſſion, this be ſurrendered without 
Tr. 5 Ja. B. R. per Cos. 


Ay 
Land or of 


and out of the Land, if the Surrender be made within the Cc <here the Land is. Bur if the Surren. 
der be made in another County, it ought to be by Decd &c. Perk. 8. 5$;. 


6. If 


— 
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6. If a Man be Tenant by the Curteſy, or Tenant is Dower, of an Adv, 
ing that lies in Grant, albeit there the Eſtate be. 


without Deed ; Yet in Reſpect of the Nature and ity of 
— 7 mien Ee Cette 


338. a. 

Ss it is if a Leaſe for Life be made of Lands, the Remainder for L. 
Ont Life began without Deed ; Yet — 
mainders and Reverſſons, tho they be ot Lands, are things that lie in 
Grant, they cannot be ſurrender d without Deed. Co. Lit. 338. a. 

8. A. Tenant for Life, Remainder to fl. and C for Life. C. purchaſes the 
Rever/ion in Fes; A. and B. ſurrender to C. but without Deed; Per 
Fenner J. The Surrender is void; for if it be good it mult firſt be the Sy. 
render of him in Remainder, which cannot be without Deed, and it can. 
not be the Surrender of the firſt Tenant tor Lite to him; tor there is no 
Word of Surrender between them. Cro. E. 269. pl. 9. Hill. 34 Eliz. 
B. R. Perkins v. Perkins. ** | 
9. A Corporation aggregate cannot make an er without 
Deed in Writing under their Seal, yet they may by 4@ in Law furren. 
der their Term without Writing; for fortior & potentior eff Diſpoſtio 
rin. 11 Jac. in the 


E23 tatitoctet mtr te Leaſe; Decreed by Lords Com- 
miſſione rs that the Lefſee ſhould be diſcharged of the Rent. 2 Vern. 112. pl. 109. Mich. 1689. Natck. 
bolt alias Knarchbull v. Porter. 

Uron a Caſe referr d to the Lord Ch. B. Gilbert Gy bis Pans, © his Chambers, be gave his 

i That fince the Statute of Frauns and Perjurics, a e for Years cannot be furrender'd by 
cancelling of the Indenture, without Writing, becauſe the Intent of that Statute was to take away the 
Manner they formerly had of ing Intereſts ro Lands, by Signs, Symbols, and Words only ; and 
therefore as a Livery and Seiſin, on a Parol F was a Sign of paſſing the Freehold before the 
Statute, but is now taken away by the Statute, ſo he takes ir, that the cancelling of a Leaſe was a Sign 
of a Surrender before the Statute, but is now taken away, unleſs there be a Writing under the Hand 
of the Party. And the Words, viz. By Act and Operation of Law are to be conftrued a Surrender in 
Law by the taking a new Leaſe, which, being in Wriring, is of equal Notoricty with a Surrender in 
Writivg. Gilb. Equ. Rep. 236. Caſes in Ircland, in Time of Geo. 1. Magennis v. Mac-Cullogh. 


(L 2) What Eftate. 


. State tor Lite of Land map be ſurrender'Þ without Deed. 
— 22 40 E. 3. 41. b. 19 P. 6. 33. b. 30 AC. 1. 

it is but a Yielding or a Reſtoring of the Eſtate again to him in the immediate Reverſion or Re- 
mainder, which are always tavour'd in Law. Ca Lirr. 338. a. 


Leſſee for Life or Ycars of Land, or of a Condition by Deed his 
ſee f — Houſe, bn by indented, may ſurrender 


[ 
that 


S. P. And [Lr] 6. 


Condit: 
"Looſe for Yrw of Life agen Condition ; for rhis ought 


Deed. Br. Surrender, pl. 40. cites 7 E. 4. 16. 
4 Eftates in Fee of ſome Things ifluing out of may be deter- 
mined by the of the to the Tenant of the Land by which 


Deed it was granted Sc. Perk. S. 585. 


(L. 3) To 
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(L. 3) To whom. [The Kong. | 


E T of the King ( that he may ſurren- 
[1] 8. ky cnant — ing en e. — 10 
3. . 50 1. 


— 


lat ſhall be faid a Surrender of Part, or of all. 


1. IF Leſſee for Years of Land accepts a 
of Part of the Land before leaſed to him, 
for this Part, and not for the whole. 
Curiam een Fiſh and Campion. 
A Man haſed fer Life rendring Rent, and 
his Eftate to the Leſſor and 2 others ; And 
That this is a Surrender tor the 3d Part; for w 
Frankrenement come together, the one determines 
Fointure determines, and they are Tenants in Common ; 
nion of Perkins in his Book is, that it is no Surrender for 
the Advantage of the other two; but this does not fo appear in this 
Br. Surrender, pl. 1 1. cites 7 H. 6. 2, 3. 


is Caſe, 
foraſmuch as the Limitation of the Fee ſhould work the Wrong, it enzres to the Leſſor as 4 Surrender 
{or the one Moiety,, and a Forfeiture as to the Remainder of the Stranger; for he cannot give to the Leſſor 
that which he had before: And as to the Remainder to the Stranger, it is a Forfeiture for this 
Moiety, and when the Leſſor enters he ſhall rake the Benefit of ir. Co. Litt. 33 5. a. 


If Leſſee grants bis Eſtate to Leſſor and a Stranger, this is is a Surrender for a 1[ciety. . 2 Roll R. 
445. 65 of Euſtace v. Scay en. : , * 


3. Where there are two Co-beirs, and the Tenant for Life grants bis 
Fſtate to the one, this is no Surrender but for the one Motery; and of the 
other Moiery the other may have Writ of Waſte, tho Action of 
Watte ſhall be in Name of both, and the one hall be ſever' d as it ſeems. 
Bur quzre ; for it ſeems the Action of Waſte thalt be of the Moiery ; 
Quære betore Partition and Severance of the Land. Br. Surrender, pl. 
23. cites 21 H. 7. 40. 

4 If A. B. and C. be Foint Feoffees of Lands, to have and to hold 
unio them and to the Heirs of B. and atterwards A. does releaſe all his Right 
to C. and afterwards C. ſurrenders to B. Sc. it is a good Surrender tor 
the 3d Parr of the Land &c. Perk. S. 58). | 

5. If I bold one Acre of Land for Liſe, of the Leaſe of the ws f/ S. 
and | hold one at her Acre for Lite or Years of the Laſe 4 F- S. ſur- 
render unto F. S. the Land which I hold of bis Leaſe, by this Surrender he 
thall not have the Land which I hold of the Leaſe of his Father, not- 
withſtanding that the Reverſion of the ſame Acre be in him by Deſcent 
from his Father &c. Perk. S. 611. 

6. A. B. and C. Jointenants oin in the Leaſe of a Houſe to F. F. to com- 
mence from Michaclmas laſt. Atterwards on the ſame Day B. and C. with- 
out A. demiſe the ſame Fouſe to F. S. to commence from the ſame Time aud 
for the ſame Number of Years as in the Leaſe made by all three; and in 
Ejedtmenr by J. S. he declares upon both theſe Leaſes. Reſolved thut 
the Declaration was not dul le; tor when the 3 demiſed the whole, and 
afterwards 2 of them demiſed all the fame Thing, this is a Surrender ot 
the firſt Leaſe, and a new Leaſe of their 2 Parts, and the old Leaſe con- 
tinues as to the zd Part of A. and of S. entered, and was —__ by 
p tu 


Per 


2. 


7 


Survivor. 


boch Leaſes, viz. ot the 3d Part ot A. by the Leaſe, and of 888 
Parts of B. and C. by the 2d Leaſe; eke « Jtigment in Bk 
3 Lev. 117. Paſch. 34 Car. 2. in Cam. Scacc. 'Tubervill v. Stockton. 


(N) Pleadings. 


N Affiſe Bagot pleaded Surrender of Letters Patents of the 
rr Kin ut 
£ 0d idem V. & coram diffo Domino Rege in Cancell. ſua tali Die & Ann 


— 


y a Writing is intended, but a Term; and in the Books it is faid 
and cited Sur John mton's Caſe adjudged, which was, that 

ition that if he pai at ſuch a Day, then the Charter of 
i did not ſay that the Eſtate ſhould be void, or the 
the Eftate, and yet the Deed does not make 
d this Caſe in 5 Rep. and that the Caſe is more 
iſe is, which is only a Contract; that if it was Eltae 


Acceptance, viz. to which the Sur- 


Survivor. 


(A) What Things Survivor ſhall take. 


1. IF an Obligation be made to many for one Debt, he who ſurvives 
| ſhall have the whole Debt or Duty. And fo ir is of other Cove- 
nants and ContratFs &c. Litt. S. 282. 

2, Money 


—ü— — — 
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2. Money lent on a Mortgage in Truſt, and with Intention, that 
each of the Morrgagces ſhould have his Money and Intereſt again, there 
thall be no — Chan. Rep. 57. 7 Car. Petty v. Sty ward. 

3. Joint Farmers rf xciſe ; per Finch C. It there had been no Cove- 
nant that it ſhould ſurvive, yet in Equity it ought, by reaſon of the 
joint Charge and Expence. If there had been any Agreement among 
the Farmers that it thould not ſurvive, that might have alrer'd the Caſe. 
Vern. 33 Hill. 1651. Hays v. Kingdom. I | 

4. Where 2 become Jointenants, or jointly intereſted in a Thing by 
az of Gift, or the like, there the fame thall be ſubjekt to all the Conſe- 

es of Law. Bur as to a joint Undertaking in the way of Trade, or 
like, it is otherwiſe, Vern. Rep. 217. Hill. 1683. Jeffries v. 


If a Guardianſvip was granted to 2, if one dies, it ſhall ſurvive to See 2 Lev. 
4 G. l N. 1. Earl of Shattsbury v. 2½ 219 


Counteſs ot Shattsbury 


v. Reinet, where this Point was moved, and cited D. C189 b. &c. pl. 15. &c. Mich. 2 & 3 Eliz.] 
Bray's Caſe, That by the Death of one the Authority is determined; but i 
the Court aid nothing to the Point. 


(B) In what Caſes Survivor ſhall take. 


1. IF a Demiſe of Lands be by 3, on Condition to pay them 100 J. equal- 
ly to be divided, and one ot them dies, his Executor or Admini- 
ſtrator ſhall have the Money. Brownl. 32. a Nota there. | 
2. It I make a Leaſe tor Years, reſerving Rent during my Life, and my If 2 Ren- 
Wife's Life, if I Gie, the Rent is gone, becauſe fe is 4 Stranger ; and the erg be 
ſhall never have the Rent, becauſe the has no Intereſt in the Land. If N. 5 7 
one of them die, nothing can furvive to the other; and a Limitation aud and 
muſt be taken ftrictly, otherwiſe it is by way of Grant, that ſhall be Ve, during 
taken ſtrongly againtt the Grantor. Brownl. 39. a Nota. 9 
the Wife ſurvives, ſhe ſhall have the Rent. Brownl. 171. Hill. 15 Jac. Brown v. Dunry. 


3. Lands charged by Deed with 1000 J. to be raiſed and divided among 
5 Children, one dies before Diftriburion ; the Survivor ſhall have his 
Share, and nor the Deviſee of him that is dead. 2 Chan. Rep. 129. 29 
Car. 2. Woolſtenholm v. Swetnam. 

82 baſe 5y A. and B. of a Building-Leaſe, in the Name of 
of C. who declared ir a Truſt for A. and B. and ot another Building- 
Leaſe in D.'s Name, who alto declared the Truſt for A. and B.—A. dies, 
and M. his Executor, and E. (who had taken the Houſes in Execution) 
4 to J. S. — B. became Bank and the Commitſioners aſſign d 
wR.S———R.S. conveys to W. W. S. denies Notice of the 
Title of J. S. but conteſs'd his having C.'s Aſſignment, and the Decla- 
ration of Tymſt put therein, and that the Leaſe to C. was not affign'd to 
him by any expreſs Words. — Vet, W. S. being a Purchaſor, tho under 
thoſe Circumſtances, Trevor, Maſter of the Rolls, diſmiſs d the Bill 
without Coſts, and the rather becauſe the Plainritt did not bring the 
Bill till after Defendant's Purchaſe, tho Plaintiff's Purchaſe was made 


2 Years before. ' Vern. R. 360. Hill. 1685. Uther and Prime v. Ayl- 
worth, Edmonds & al. F 


(C) By 


Survivor. 


(c) By ala Limitation Survivor ſhall take. 


IFT to 2 in Tail; here are Eſtates Tail executed with ſeveral 

Inberitances; But if one die, the other ſhall have all by Sur. 
vivor tor his Life ; Per Haughton. Roll R. 178. Paſch. 13 Jac. in Ca 
of Bowles v. Berry. 

2. So Gift to 2 and the Heirs of one, it he who has the Fee dies, the 
14 I8 he his Life; OE” Roll R. 178. in Caſe 
ot Bowles v. 

3. Lands were 


Wms's. Rep. 6 2 Ay vv S_ 
4 — 4 * 38 without more 


4. But a will un- 
doubredly an ane ier their Lives, during the Lite of the 
— — Ibid. 671. cires 5 Rep. 9. Brude. 
nelF's 


5. And he ſaid, that this is the as well as literal and gramme. 
tical Conftruttion ot thoſe Words (tor their Lives,) which, being plural, 
muſt comprehend both, and join them together, where there is no particu- 
lar Reaſon to vary from it; A whe cnt won was granted to 2 for Term of 
their Lives, this was held in Auditor Curle's Caſe, 11 Rep. 3. b. to de- 

"= Foc Beats of oe Defias + this © Mme? of Lok 
W on of t ifference is ointenancy of Lands 
may be ſever d; and if ir be not, . pom mn Pn 
which is otherwiſe in an Office ; and that it is ſo in is not from 

. ith Words impor a Sar rom the Inflitntion or Ope- 
for if the Words 


It ſeems it 
1 


S 


— 


(D) Survivorſhip. In what Caſes among what Perſons. 


Noy 55- US accreſcendi inter Mercatores locum nom habet; this extends to Joint 
Anon That | Shopkecpers ; And per Coke, There are Sorts of Merchants, viz. 
. Adventurers, Dormant, Travelling, and ; and neither of chem 
traders ſhall Den ſhall rake by Survivorthip. 2 Brownl. gg. in a Nota there. 


Holtſcomb v. Aivers.——— Nell Chan. Rep. 139. in 8. C. 


E) By what JYords a Thing ſhall ſurvive the Perſon, o 
die with him. 


i N Award was, that A. ſhall pay 7o B. during the Term of fix 
Years, towards the Education and bringing up of ſuch an one, an 


Wirhin the 2 firſt Years of the Term the Intant dies. Cired by 
Dyer, 


No Survivorſhip between Alerchants. Chan. Caſes 127. buen 21 Car. a in ae | 
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Dyer, who ſaid it was ad that the Sum ought to be paid for the this C 
DV? Term atier ; for the ords (towards his Education) we caly 0s 
der the Intent and Conſideration of the Payment of that Sam, and are Teunbee 


not Words of Condition &c. 2 Le. 144. in pl. 186. 19 Eliz. in C.B. 
Anon. N 

Covenant to pay ſo much to two; if this be 20 J and one dies. Joint Cove- 
28 to ſurvive; Per Doderidge J. 3 Kalt 31. — fhll 
13 Jac. in Caſe of Quick and Harris v. Ludburrow. — 


| venanted 
with B C. and D. to give Bond to pay 10 L to B. who dies, the Covenant ſurvives Brownl. 207 
Yates v. Rolles. 


— 


(F) In what Cafes the Survivor ſhall bring Actions, 
or be charg'd alone, or he and the Executors or Heirs 
of the other. 


be charg d wich the whole, bur they and the Heir of the Deceaſed 


"Te are bouad in a Recognizance, and one dies, the other 3 ſhall not E te Heir 
be equally charg'd ; quod nota. Br. Charge, 


l 7. Ches * 39 Af 25 mh] dd 
other, and well ; and given, and af- 
firm'd i» Error. Hr. Error, pl. 191. cites 29 Af. 37. — Be. Parol Demur, ol cites S. 
Age. pl. 36. cites $ C. Per S-ron and Shard, but Mumbray contra. 

It ſhould be ( 29.) 


2. In Debt upon Bond againſt Husband and Wife, as Heireſs to ber Fa- 
ther, they pleaded Non eſt Factum of the Father. The Jury found that 
the Bond was made to the Plaintiff and another ; whereas in Truth the 
Plaincitt declared on a Bond made to himſelf only, without mentioning 
the other Obligee, and he as Survivor, bt the AFion. The Court 
was clear of Opinion, that the Plaintiff owght to have declared npon the 
vr ot. Le. 322. pl. 453. Mich. 30 & 31 Eliz. C. B. Dennis 
v. St. John. 

3. It a Bond is made to 3, to pay Money to ane of the 3, they muſt all 
Join in the Action; tor they are all _—— And it he to 
whom the Money is payable dies, the other a who ſurvive ought to ſue, 
tho they have no Incereſt in the Money contained in the Condition; Per 
Cur. .Yelv. 177. Trin. 8 Jac. B. R. in the Caſe of Rolls v. Yares. 
4 In Debt on Bond it 22 that A. B. and C. were 
bauad jointly, and that A. w. ; whereas the Action was brought 
againſt bis Executor, and the other 2. Upon Demurrer the Court were of 
that the Action was not well brought; tor by the Death of one 
ot the Obligees, his Executor is wholly diſcharged. Sid. 238. pl. 7. 
Hill. 16 & 1) Car. 2. B. R. Osborn v. Crosbern & al. 

5. A Fudgment was obtained joiatly againſt 3, and aue of them dies, and Saunders of 
the Plaintiſi ſued a Scre factas againſt the Executor ot him that was dead, 3 | 
and. the 2 Survivors. The Judges ſeemed to incline, that the Charge Fu 
did ſurvive, and the Executor zas wot liable; but per Wylde, he might cired a Caſe 
have ſued a Scire facias againſt the Heir ond the 2 Our vi vor, becauſe as it of Norton 
charg d the Realty, it did nor ſurvive ; but he could not charge the Exc- — 1 
cutor. Freem. Rep. 366. pl. 468. Paſch. 1674. Anon. | Big wag 
. : ; : ing Execn- 
tor was ſued, and pleaded ſecercl Judgment, and that ho had fully adminiſter'd; and * other 

a Tudgments 


2 50 Suſpicion. 


Judgments pleaded which recovered as 2 and „ and becauſe 
ZZR tdd car teat Bi Ibid. be it 


Por mace of Brouiven by non — . . 


If 


Suſpicion. 


nnn 


(A) What is good Cauſe of Suſpicion to detain a Perſon. 


Bridgm. 62. x. FIILL of Falſe Impriſonment in N R. the Defendant ſaid that cer- 
Arg Oc tain P ſaid to him that the Plaintiff and F. NM. were come ty 
cites L. w:th certain Oxen, which were ſtole, as they thought ; and be came and 
uſe, and arrefted bim upon Suſpicion ; Judg- 
and Hull, it is no Plea; for * Sfb 
Going bod pap 


pl. 4. cites 7 H. 4 35. 


before. 


on will fi ja Acre where ns Teo or Fer bath ben comming, or Ganges Wc 


2 Ha 
the A thinks that this Rule holds not as to Arreſts on 4 Hue and Cry, or by Virtue of a 
Warrant from — 2 Hawk. PLC. 76. S. 16, 17. 


It Cauſe to arreit i 
* eee he as r 


that Parcel of the Goods ffale were found inthe P o the P.ain- 
72 the Pore of he Gans fl. - ; 44 ads 
ut god dame ey fp be cms ty rn, i gave good Cauſe of 


ing varios and uncertain Anſwers, aggravated the 
12 Cro. E. got. pl. 4. Mich. 4q & 35 Eliz. BR. © 


Falſe made at W. in 

r Sc. T. F. e Wi 

5 14 
1 


Ha 


to 
and kilF'd A. and 
Plaintiff was one of them, * as bim thereof. 
at W. and becauſe there was no Gaul in the County of K. where he might 
5 of Rebels, he carried bim to and there impriſexed 


ws 


4 
TE 


be dur nat carry the Plai 19th; Gaol of Kent for Danbs of Rebels Quad 
nota; for a Man y the Taking in one County, and the Im- 


priſonment 


| Country 
was of ill Government, and that be did the Felony, by v bo 
came. In the bim to arreft the Plaintiff, 


E aided him to arrett 


tra Brian and Hawes, and 
4 b Impriſoament the Defendant ſaid that F. S. was poiſan d, S. C cited 
a 
to the Jar in Caſe 


Priſon. And hr to that ſuch af Weal v. 
2 one was poiſon'd, ot Felony he ſhall fay Well. 
that fuch Felony was commirred &c. and this is traverſable ; And per 
tot. Cur. He cannot juitity as Servant of the Sheriff, but of his own Au- 
thority ; for when 4 Felony is done, and Suſpicion is, every ane who bas the 
Saſpicics may arreſt the Party, but not by the Command of the Sheriff, unleſs 
the Sheriff bas Writ ad illum arreſtand. by which the Defendant amended 
his Plea in this Point ; quod nota bene. Br. Faux Impriſonment, pl. 16. 
cites 5H. 7. | 
7. And |  Dwen end Brien, if a Man be indiGed of Felony, this is a 
ſufficient Cauſe of Suſpicion to arreſt him; quod Jay and Keble negave- 
runt; tor Proceſs ought to be awarded, and the Indictment may be talle. 
Br. Faux Impriſonment. pl. 16. cites 5 H. J. 4. 

where no 5.P A 


8. Common Voice and Fame is not ſuilicient to arreſt a Man, 
Felony is done. Contra where a Felony is done. Br. Faux Impriſon- 3dg= 
ment, pl. 16. cites 5 H. 7. 4. 


8. P. Arg. Godb. 3406. cites 7 H. 4. 35.———<S. P. 2 Inſt. 52.——3ulf 149. Trin. 
of Wale „ Hill, Arg. cites 2 H.;. 5. 5H.7.5. 26 H. 3.9. &7E 4 20. That 


5. 
Caſes, may be a good Jullification in a falſe 
which he was taken, be publick ; burotherwiſc it is, where the Cauſe is private; that for raking of a Man's 
Goods in a private Manner, there he ought to ſhew ſpecially, that the Goods were found with him, 
and in his Poſſeſſion, and not to go by Beiief, and to give Credence to every particular Man; but be 
xr fro os ſome good and apparent Cauſe to the Court, and fo is 7 E. 4. fo. 20. 

a Man be robb'd in the Night, and it is the common Voice and Fame that J. D. did it, a Man 
arreſt him by the Fame of this Cormty where, &c. Contra by the Voice of another Per Choke 
Brian. Br. Faux Impriſonment, pl. 25. cires 11 E. 4. 4. | 

This Fame, yr yp inducir orivi ons te Spun 
Clamor minuit & Defamatio manifeſtar. 2 Inſt. 52. | _ 


is good Cauſe to take a Man for Suſpicion of Felony, S. P. Br. 
and if ——— be who made & fall be panic, — — 
the other who arreſted the Man. Br. Treſpais, pl. 213. cites 21 II. J. om =” 
"_ H. 4 — 
5 P. Idi 
So nuke. Ott. 


Io. A Juſtice of the Peace himſelf cannct arreſ a Man for Suſpicion of Br. Faux 

Felony, unleſs he himfelt tuſpe&s him, and not by the Suſpicion of an- _— 

ther ; and therefore cannot make a Warrant to arrett him upon Suſpicion cite Arya 
of 


152 Suſpicion. 


un 89 #* 4 1 
The De- of another; but he, who has the Suſpicion of Felony in another 


fendant can- arreſt him himſelf. Br. Faux Impriſonment, pl. 8. cites 14 H. 


any of Saſpi- 16. 

ciom of another, but of himſelf. Br. Faux Impriſonment, pl. 22 cires 7 E. 4. 20. 
NoCawſes ef Suſpicion whatſoever, let the Number and Probability of them be ever ſo great, will uftif 

the Arreſt of an innocent Man by one cube is not bimſelf induced by them to ſuſpecf bim guilty, whether he 

make ſuch Arreſt of his own Head, or in Obedience to the of a private or even of 

2 Conſtuble. 2 Hawk. PLC 76. & 15. 


Abſenting 11. If A. be ſuſpected, and he feeth, or hides himſeff, it is a good 
himſelf aſter: Cauſe ro arreſt him. 2 Inft. 52. , 

Warrant againſt him for Robbery committed, is good Cauſe of Suſpicion. Cro. E. 8; 1. pl. : 
Eliz. B. R. Pain v. Rocheſter Whirheld, g Ars 


12. If Treaſon or Fe ars 
this is a good Cauſe, Warrant in Law, tor him to arreit any Man; 
hut he muff ſbew in Certainty the Canſe of bis Suſpicion ; and whether the 
Suſpicion be juſt or lawtul, ſhall be determined by the Juſtices in a 
Action of falſe Impriſonment brought by the Party grieved, or upon a 
Habeas Corpus &c. 2 Inſt. 52. 

to be ſtolen, is a good 


13. Refuſal to ſhew Cattle which are 
r n eee 
III. 14 Jac. in Cafe of Well 


mined ; Per Doderi - 3 Bulf. 237. 
v. Wells. 485 


1 CEE EEE 


(B) Pleadings. 


Br. Double, 1. 


12 
„gen 

2 Oe 
of Weal v. 
2 
dant tra- But Markham, 

vers d the Cauſes of Suſpicion, and all is only one Suſpicion. Brian ſaid, he im- 
— priſon'd him De fon tort Demeſne, abſque hoc that he was in Company, 
char, that the Or that there was ſuch Fame, and was not ſuffer d ro have both, by 
. Plaintiff was Which he travers'd the being in the Company only. Br. Faux Impriſon- 
in their ment, pl. 22. cites ) E. 4. 20. | 


the Report, but upon the Matter in Fact 
that is no Cauſe to arreſt me; bur Matter in Fact 
' Hue was taken upon the firſt Matter only. And in 
- Man to ſhew ſome Marter in Fact, to that the Plaintiff is ſuſpected 

a Falſe ifooment, the Defendant, who juſtifies upon a falſe Impriſonment for Felony, to Een 
ſome Matter in Fact to induce his Suſpicion, or that his Goods were in his Poſſeſſiom, of which the 
Country may take notice. And in the 17 Ed. 4 5. in a falſe iſonment juſtified, be | 
cauſe A. and I did rob another, and did go to the Houſe of the Plaintiff ; whereupon the Conſtable 
did ſuſpe&t him, and did require the Defendant to aſſiſt him in arreſting him &c. and holden there, 
that they ought to ſurmiſe Cauſe of Suſpicion, or otherwiſe the Plea was not good. 


2. In Treſpaſs the Defendant juſtified, becauſe a Felony was done in 
the Country, and the Defendant bad Suſpicion of the Plaintiff, aud enter 
into the Houſe, and there found the Ox that was ftole, by which be arreſted 
him. And per Cur. he ought to carry him to Gaol ; to which he laid, 
that the Plaiuti f reſcued bimfelf. And it was awarded a good Plea, * 


a Thief, 


n 
mY 


$0, 


& 5. * 


(A) Taliter Proceſſum. 


E. 
10 H. . 14 b. Fitz. Faux 


E. 4 3. b. 27 H 8. 2 


F. 4 20. 1” 


** 


14 3 
17 


&| 


1 


Hill. 24 & 23 


not to commence 


ought 
v. 81. 


Confideratum fuit. 2 Le 
Armiter. : i 


but 


ting ont the Flaint 
chat 
v. P 


4 go 


15; 


— 


1 


Fi : 


25 


yn 
Fes 


12 
1 


is travetſable : 


' N 
&c. for Trial of all Perſonal Actions, &c. and that a Plaint w 
— 71 rn id 1 

art hb any Declaration or Appearance, y that 2 laintiff bad 
23 and the Defendant was taken in Execution, wert be was 
detain'd till be paid the Delt, &c. And upon Demurrer it was ad- 
judged for the Plaintiff, becauſe the Record in the inferior Court wa 


6. In Treipals tor taking Goods &c. 
ment in a Handrad Court, and Proceſs 
levied in Treſpaſs on the Caſe, & taliter pruceſſam fuit, that it was an- 


= | 
1 

: 

7 


ul in an In- 

ferior Courr, L ! l 

and hae been ruled in Sir and a Year ſince in C. B. Adjor- 

e natur. i v. Merrille. | 

fince the Lord Hale's Time; and there is no Caſe againſt it, except the Caſe above-recited by Holt, 
that Caſe was difallow'd by Pemberton; but was always very much inclin'd to make Plead- 


41 
1 


proſecuted in t. 
| 11 prongs 
iu the Plaintiff here 80 

= nx . 
Record 


a. a es es at a aaeGaASS . 


2 —_— as. 


forth at large in the Declaration; Sed per ) 
this Day dis otherwiſe praftiſed ; tis ſufficienc to the 
reer 
Record. 1 | aration is 00 
he was 1 fer ſo much Money certain 

= this —— er have ſet 21 the whole Declaration in the 2. 
nn brought by J. W. with Taliter ſuperinde proc . 2 as it might 
appear to the Court, that the Recovery was again the laintiff for the {me 
Matter, againſt which he was to be defended ; For that in this Cale he 
could plead no other Plea than Nul tiel Record; And upon his Opini- 
on judgment was given againſt the Plaincitt. Carth. 30g, 306. Paſch. 
6W.&M. *P 4055 1 — ＋ a p 

In Treſpaſs a, „ wornding, impriſaning &c. 
111 * Force and 2323 eads not guilty, Et quoad 227 8. 
reſiduum tranſgreſſionis, tbe Aſauit and Impriſonment, he juſtifies, for that Taliter Pro- 
the Plaiatiff was indebted to him 1 Jari ſalict iunem Cur. de Recordo de B. ceſſum, the- 
and for the Recovery thereof the Defendant I tafſet erm in the ſaid it is in the 
Court, and found Pledges to proſecute his Suit; Et Superinde taliter pruceſſum — 1 
t 1 ja, that he had Fuagment and Execution, which be de- ſerve | 


in the Ob- 
Ir was © ations of 


wn fit. And likewiſe another Caſe reſolved by Hale 
r. 2. R. R. but there a Plaint was likewiſe pleaded to have 
But that without Plaint it would have been void. See 3 Lev. 243, 244 


Adney v. Vernon. 


ora, that as to the abovementioned Excep- 

of late Time been adjudged, that the Proceedings in ſuch In- 

may be pleaded by a Taliter um fuir &c. 2 Lutw. 

Lon Hill. 7 W. z. Walker v. F & Holmes. 

II. tor the taking ot a Horſe. Defendant under 8e l 1 
a Ta- s 


lter procefſum, 
jatged good, re. that the old Books are to the contrary, 
& 25 Car. 2. adjudged in Point in B. R. in the 

1 Ld. Raym. Rep. 80. Eaſt. 8 Will. 3. Mackareth v. 


For more of Taliter Proceſſum in General, ſee other proper Titles. 


Tally 


Tally of the Exchequer. 


— 


The Sheriff 1. 14 Edw. 2. L Natts, 
— gave cap. 1. 
tu the Te- tbe Jame are 


comes not to an{wer, there ſpall go forth another Writ of Di 
be commanded that Proclamation be made in the full 
quit the Debtor of the Sum 


whereby B- the Plaiatiff, according to the Diſcretion of the Barons. And this Statue 
quilitions full extend as well to thoſe which have been Sheriffs, and other Minifters 
were taken, kbar Jet to Leaſe their Bailiwicks, as to the Sheriffs and tber Mini 
Perſons the Which bold their Bailtwicks themſelves. Aud by this Statute no Man 
Sheriff had be forbidden, bus that be may complain of Sheriffs and other Miniſters when 
„ ded. 
which was | 
Nichil'd at | 


inquirar, & ſi delictores Corpora ; 
more eſſectual Remedy of this Grievance, rhe Star. de Attinct. was made, 2 E. 2. Gilb. 


the Sum to the Teller, and the Teller 
Chriſtian and Sirname of the Parry, his 
— and the ſo paid wrote in Numeral Letters; this Bill is roll d up, 
"a into the Tally Court; then the Tally-cutrer — Tally, which 
r(M) 


the Sum mentioned in the Bill, viz. a Notch and a leſſer Notch 
for (X] and ſo a lefler Notch for Pounds, for Sbillings and Pence; 
cut with the Knife. Then the Auditor of ipt, who was anciently 
iar writes a Duplicate upon the Wood of the the Contents of the 


Notches on the Tally.) 
Talliar* reads the Taily ; the Clerk 
and the Tally agree together, 
two, and the Tally or the Stuck is given to 
Chamberlains, and the Bill is carried away and 
of the Exch. 140, 141. cap. 9. 


3. And 


— — ww w_ 


Taxes. | * 167 


+ 
9 


* 2 an 
ir, he loſes his Duty, and therefore 
contra of the Tally; for this is only 


Br. Taile de Exchequer. 
4 In the E uer it is upon a Tally for the 
Cattomer 70 ſay, that be bas nothing in bis Hands but 20 l. and that B. 
bim n Tally of 201. aud one A. another Sc. and to thoſe who firſt 
are chargeable &c. nota. Br. Taile de E A — 2. cites 
2. per Pigor ; And the fame Law per Chocke in the Reſidue of 


thereof it onght to be ſkewn what Day and Tear it was ſhewn to him, and 
a what Place. | 

A Tenth was granted to King R. 3. by the Clergy payable af e pr. Dene. 
A by which the Kiag aſfegn'd divers Tallies thereof ro his Debtors, 221. cites pl 
able by the Hinds of the Kings Cullectors thereof, which Collectors were 5 © 
end by the Clergy, and meſne between the two Days King R. died. 


ic was held that the CollefFors upon the ſhewing of the Tallies by the 
Debtors are chargeable to them, and that the ter this are chargeable 
to the Debturs, and that after this Aff and ſbeting of the Tally, the 


King cannot pardon the Clergy of the Temth; for it is alter d into a Debt 
before, and that it is not due to the King after the ſhewing of the 
Tally ; and that after this the old King, nor the new . I have it, 
but the Debtors. Br. Taile de Exchequer. pl. 5. cites 1 H. 7. 8. 


— of the e 


Taxes. 


(A) How Conſtrued. 


t. HE Word Taxes generally ſpoken with Reference to a Freebold, 
T or where the Subjet# Matter will bear it, ſhall be intended Par- 


liamentary T propter excellentiam. 2 Salk. 615. ſays, that this was 
hid down e RI 3. B. R. in Caſe of 
v. Kidgell, and cited 34 H. 8. Quinz im 9. But faid that there 

rli epair of Churches, Commiſ- 


Rent is a Tax, and cites 2 Init. 532. 
2. It a Tax be given by Parliament, which was never known, or in See the Caſe 
Eſſe before, a Covenant That the Leſſee ſhould pay all Sum and Sums of 141 
| that now is or ſhall be aſſeſſed or taxed for, and in Reſpect of the 4 (59 
Prenuſſes denaiſed for Chimmey- Money, 3 


celercbiſe 


Words follow their 
imports a ſtated and ordi- 
hac vice tantum, and the 


and would have been i epted. 2 Jo. 220. Trin. 34 

Car. 2. B. R. Sir Rich. T ayor of London's Caſe. 
4 The Attorney Gen. Treby, and Sollicitor Gen. Somers's Anſwer to 

the Cones — of the Treaſury, zoth 

March 1 

u. Whether High Conffables, and thoſe that have ſerved the Office of 

High Conttable are to be aſſeſs d as Genthkmen by the Poll > N 

r 

| ing otherwiſe or written 
not wake the Perſe liable. 


Qu. 


Taxes. 


159 


"Ou. Theg quarterly Payments are to be d together ; if hen 
Reſp. We conceive the beft and moſt proper Courſe will be to make 
5. A. ſurrender'd a Copy bold Eſtate to B.—B. ſurrender'd it back to A. 

ided it B. paid not 100/. per Ann. to A. without any ions or 
ges, A. ro re-enter, and the Surrender to be void. The Queſtion 
was, whether 8 2 allowed out of it, this bei 
neither properly a Rent, Annuity, nor Intereſt Money? 2 Vern. Rep. 
q Mich. 1693. Lynes v. Brown. g 
6. A Rent-charge can be ſubject to xo other but Parliamentary Taxes ; it 


is act contributory to Church, * Poor, Sewers, or Highways. Arg. 5 Mod. * Ibid 351. 


369. in Caſe of Brewſter v. Kidgill. 

7. Per Cur. If a Man's Efate is of ſuch a Nature, as that the Commiſ- 
fioners cunnot afſeſs a certain Tax every Man, as in the Cafe of Com- 
mon &c. they ought not to meddle with it. 11 Mod. 89. pl. 10. Trin. 
5 Anne. Anon. cites Hill. 7 Ann. 


—— — — „ 


(C) In what Place. 


was 1800 l. and more return d upon 

the Deſendant thall nor be charg's ti only ft 

* Skin. 642. Trin. 8 W. 3. B. R. The King 
ebiter. | 

2. The Jahabitants of one Pariſh bad Common 
Grounds which lay in another Pariſb; and the ion was, whether 
Commoner thould pay Taxes, and thould be in the Pariſh where 
the Wafte lay, or where his Farm lay. And it was held that it ſhould 
be where his Farm lay ; tor ic is incident, and will paſs by the 
the Farm &c. fo that it is to be contidered as Part of the Farm, 
Farm to be taxed the higher. 1 Salk. 169. pl. 1. Mich. 6 W. & M. in 
B. R. The King v. Fox. 

3. Treſpaſs againft the Collectors of the Land Tax. The Plaintiff 
liv'd un Middleſex, and exerciſed the Employment of a Fatter in Smithfield. 
The Queſtion was, whether he ſhould be tax'd where he lived, or where 
he tollowed his Employment. Hole Ch. ]. was yes es that he was 
not taxable by rhe Commiſſioners of Middleſex ; tor by the very Words 
of the Act he is ro be raxed in the Place where his Office is exerciſed. 
But the other Judges contra; for this is not an Office which is local, bur 
@ perſonal! Employment, and the Perſon is taxable where he lives, and the 

rmative Words ot the Act are directory: He is taxable in either Plucc. 
2 Salk. 616. pl. 2. Trin. 5 Ann. B. R. Trowell v. EItord. 


(D) Arred 


160 Taxes. 


(D Allowed or Dedufted in what Caſes. 


Br. Charge, x, JF a Man hoſes his Lend for Teers rendring Rent, and grants that be 


pl.47. cites will diſcharge the Tenant during the Term of all Charges ari 

e the Land, 222 the Parliament grants to the King the tent h Fart 
by ſeveral he the Value of the Land of every Man; Several held, that he ſhall not di 
_ an the Tenant of this. Orherwiſe it the tenth Part of the Iſues of the 
for t King 

may diftr4 


Land 5 Quere inde, where the Leaſe was before the Grant by Parliament. Br. Covenant, pl 30 
Cites 


2. The Plaintiff demiſed unto the Defendant a Houſe, rendring 100 
yearly, without! any DedutFion or Abatement tor, or 1 Reſpett of 
Heart , Parifh-duties, Dues, Taxes and Aſſeſsments already 
made, rated, tax d or atieſs d, or to be had, made &c. at any Time dur- 
ing the ſaid Term upon the Plaintiff, by Reaſon of the ſaid Houſe. 
Atrerwards an Act ot Parliament gives a Tax, and enatts, That the 
Landlord ſhall pay it; but there is a Proviſo, that it ſhall not extend to 
diſcharge any Covenants or Agreements between Landlords and 
Tenants. It was inſiſted tor the Deſendant, that the Word Parith ſhall 
Nr Foy 1? or nr herd warn, 
Charges Lid by Parliament, and faid that Pariſh eff verbum gubernans. 
lis J. ſaid, It the Words do not extend to Parliamentary Taxes, they can 
have no Signification; tor H and Pariſh-duries &c. are to 
be paid by the Tenant without fuch a Covenant. But as to that Point, 
whether or no this Covenant was diſpenſed with by the Act of Parlia- 
ment, the Court delivered no Opinion, 
eddy od os =_ = — and upon | 9 
was given tor inti reem. Rep. 1 9. pl. 16 
165% Marſhal v. Wiſdale. * 

3. If a Leaſe be made tor Years readring Rent free of all Taxes, Charges, 
and Impo/itiens whatſoever, the Word Render makes a Covenant, and the 
Leffor is diſcharg'd trom all Land-raxes larely impoſed by Parliament, 
and long aſter the Commencement of this Leaſe ; and the Leflce mutt 
pay the whole Rent, without any Manner of DeduQion tor any old or 
new or tion whatſoever. Adjudg'd, abſente Holt Ch.]. 
Carth. 135 Paſch. 2 W. & M. in B. R. Giles v. Hooper. 

4 Leuee covenanted to pay fo much Rent clear of all Taxes ; The De- 
S. C Trin. 6 fendant pleaded Pertormance ; The Plaintiff replied, and —_—— 
W. KM. Breach in Non-payment of fo much for half a Year's Rent; The De- 

end NINE paid . : 


gr as to Others contra; For All Taxes incl 
— — Trin. 5 W & M. in B. R. Counteſs of 
wHolt Ch. . 


7. 
of this t. 2 pa Rent-Charge 
Grant was of all Taxes. By the Statute 3 W. and M. 4 ns wo laid on 
in 1652. and all Lands, and Power given to the Tenants to deduct ir, with a Provi 


—— ue not to alter any Covenants or Agreements of Parties. The Queſtion was, 


are men- Whether the Tenant could dedutt for Taxes. Per Cur. if this Coney | 


/ 


Taxes. 


E been made in the Year 1640, it would 
Len Charge trom the Taxes impoſed by this 
no ſuch parliamentary Tax known or in 
cauſe there were ſuch Taxes in the Year 1645, whic 
Grant, this Covenant mult tor that Reaſon be conſt 
tem, otherwiſe it would hgnity nothing. 1 Salk. 1 98. pl. 
3. R. R. Brew ſter v. Kidgell. 


that by an Ordirance in Force, when this Covenant was made, the Rent was 2s 
But they were of Opinion that this was only a Perſonal Covenant, and not a Covenant ing w 
id. — Comb. 424. Trin. 9 W. 3. S. C adjornatur.— Ibid. 466. Hill. 10 W. 3. B. 


8. 


N 


. 170. 
Holt faid he could 
d charge the Laad it 


big 1 f — 
hre ſudges thought thu this Covenant m charge the Land, being in Nature 
3 21 i _ — Jy mew ing in what Manner the 
2 and reriones as part of the Deed, and ſo Judgment 
P. aioti f. | 
ie Tx had been given for rebuilding St Paul's Church, this would have been our of the 
Per Holt Ch. I in delivering the Opinion of the Court. Carth. 439 in Caſe of Brewfter v. Ki 
——— Ld. Raym. Fp. 3 22.6. P. per Holt in 8. C. 


6. Deviſe of Lands on Condition to pay 20000 J. by 1000 J. 4 Near 
fr 20 Nears, till 200007. paid, The Devitee enter d for Non-pay ment. 

was decreed, intet alia, that here is to be #o Dedafion of any Taxes, 
becauſe it is not to itfue nor ariſe from the Lands, but is given as a Sun 
in groſs, ſecured by Entry on the Lands tor Non-payment. 1 Salk. 156. 
1707. in Canc. Grimiton v. Ld. Bruce. 

J. In a Trial betore Holt Ch. J. in an Action of Covenant, this Caſe 
was reſerved for the Opinion of the Court. A building Leaſe was made 
in 1672, by A. tor 61 Years, in which there was this Covenant, that 
the Leſſee ſpould pay all Sum and Sums of Money that now is or ſhall be aſ- 

et or taxed for, and in reſpef# of the Premiſes demiſed as aloreſaid for 

mney- Money, Church and Pcor, or Viſited Houſes, or atherwiſe, above and 
beſides the Rent reſerded thereupon ; in 1698, the Leſſee ſurrenders this Leaſe 
and a new Leaſe was the Foot of the former, in which there 
was the ſame Covenant as in the former Leaſe. After ſeveral Arguments 
at Bar, adjudged that Leſſee was not liable to pay the Land Tax. 11 
Med. 237. &c. Trin. $ Ann. B. R. Hopwood v. Barelos 

8. Holt Ch. J. faid, That ic was likewiſe adjudged, that where A. 
made a Leafe, and covenanted to diſcharge the Leſſee of all Burdens and 
Charges, (there being no Tax at that Time, but afterwards a 15th being 
granted by Parliament) the Tenant was diftrained for it; and this was 
adjudged within the Covenant, becauſe Taxes are always a Charge in 
* Viris. xx Mod. 240. in Cafe of Hopwood v. Barefoot. * Quere. 

9. A. covenants to pay an Annuity to B. Corenancor, and not on rex La 


7 
1 
1 
T 
- 
1 
J 
1 
9 
3 
ert 


11 


£ 


but not 


Taxes; tor the Charge is on the Perſon of the Covenantor, and not on 141. Legat 
the Land. 2 Salk. 616. pl. 3. Mich. 8 Annz, in Chancery. Robinſon v. Shew 


v. ns. 

10. It H. having a Term for Years, deviſes au Annuity to J. S. and his 
Heirs, there can be no Deduction tor Taxes. 2 Sali? os Nich. 8 
Anne, in Canc. Robinſon v. Stephens. 

11. It H. grants Annaity to F. S. and after ſecures it out of a Real G. Eu Rep 
Efate, there thall be no Deduction for Taxes ; tor the ſublequent Secu- 142. cires 
ry can't leſien the Elte&t ot his tormer Crant, which in its Creation ge Cute of 
was Tax-tree. Per Cowper, Lord Chan. 2 Salk. 616. Mich. 8 Ann. in G.ccn. 

ery. Robinſon v. Stevens. 

12. Letfor coveaaats with Leſſee to pay all Taxes on the Lands demiled. 

Leſſee brought Cov and alhgn'd tor Breach the not pay ing the 
Rates to the Church and Poor. _ Demurrer it was obj<cied, _ 
C col 


ö 
= 


162 Taxes. Po 
and not on the Land; and for that 
8 Mod. 314. Mich. 11 Geo. . 


(E) Allowd. How mach. 


Comb. 432. 1. Seiſed of a Ref, 120 J. per Ann. cha with a Fee-Farm 
hy fey wh A. Rent of 261. Son was far d for all 21 only ac- 
Seguer, cording to the Rate of 251. per Ann. for Taxes; he retains 4 8. per 
Sherrington Pound for the Fee- Farm Rent, which was much more than he 9 paid. 
v. Andrews, The whole Matter ing in the Exchequer, where a Bill was 
r brought, it was decreed, that the Owner of the Fee-Farm Rent thould 
23 allow caly in Proportion to what was paid. 12 Mod. 17/1. Hill. 9 W. z. 
— a * cited as one Sherington's Caſe. | 
rouglit 


the Lord of the Manor was diſmiſz d with Coſts, But the Matter having been examin'd and aſcertain 
by the ommilſioners of the Land Tax, Lord Cowper would not re examine it; bur declared his Oyi- 
nie, that the Payment ſhould be only in Proportion. Wms s Rep. 323. Mich. 1716. Brockman v. 
Honey ud. 


Comb. 38 2. P. ſeiſed of Land, and Sir J. W. of a Fee-Farm iſſuing out of it, 

SC. 4 — only after the Rate of 1 5. 3 d. per Pound, and retain d tor the 

ee-Farm atter the Rate of 4s. at which the Land-Tax was. On 

which Sir J. W. Owner of the Fee-Farm Rent, brought his Bill in 

the Exchequer, and pray d, That P. ſhould 2 forth the Fal 

the Land, and what Rent he received, and what he had paid ſor Taxes: 

To which Bill P. demvurrd, and the Demurrer allow'd, notwith- 

| ftanding the above Cafe of Sheringron was cited; the whole Matter 

there appearing, and this being on a Demurrer, which was made the 
Ditterence. 12 Mod. 171. cites it as one Pickering's Caſe. 


- 
(F) ColkFors. Their Power. And how puniſb d for 
Miſdemeanors. 


1. Varrant given to the Collectors of the King's Tax was to break open 
Deors &<c. in cate of Oppoſition &c. and this Warrant was granted 

before any D fault, which ought not to be. And Holt Ch. J. ſaid, ſtrict- 
ly it was 10; but the Practice having been, in this Caſe of Taxes, to 
ſuch a conditional Warrant to diſtrain, Communis Error facit ſus. 

342. Trin. 7 W. 3. B. R. Eaſt India Company v. Skinner & 


2. The Collectors of the King's Tax diſtrain Money as well as 
Goods; and tho* they take more than — 4 yet it ſufficerh that 
return the Overplus, when they have ſold it &c. Per Holt. 

342. Trin. 7 W. 3. in Caſe of Eaſt India v. Skinner & aF. 

3. The Detendanrs were found guilty of Miſdemeanor, for that 
being Aﬀeſſors and Cullectors of the publick Taxes in ſuch a Parith, 
they afſeſs'd ſome too high, and omitted others in their Buoks ; and yet 
le vied the Money on then, and put it in their owa Pockets. On their com- 
ing to receive Judgment, it was moved, That no corporal Puni ſhment 


might be intlicted, becauſe the Crime was not of an infamous ”_ 


„ rr 


| 


(A) Tayle. Of what Thing to another. 24 


| CLWNIg 
1. IF a Meſne gives the Meſnalty in Tayle, the Law will create a See Tenure 
Tenure between the Donee and Donor. 1 Þ. 4 3. b. (Bel 4 & 


8 
$. C——And of what Things an Ettate-Tail may be, fee Eftares(S) 


(B) JYbat Perſons 22 Eftate-Tayle, and to 


1. A Acknowledged all his Right [by Fine] to B. who render'd to If A. levy a 

[+ A tor Lite, Remainder to him in Tail; it is a good Tale, F< kc. 
withour Donor beſides himſelf. 42 E. 3. 5. b. (But it ems it is Tait to him- 
not Law.) ſelf, Re- 

. mainder to 3. 
in Fee, this Remainder in Tail is void ; for he cannot ive to himſelf. Br. Fines, pl. 113. cites 14 H. 
4.3. & 42 E. z. 5. where he ſays it is not adjudged; and yet he ſays it ſeems to be a void Remainder. 
—— A Man canvot by Fine, by way of Remainder, reſerve a leſs to himſelf than Fee. And 
therefore if A. acknowledge a Fine to B. in Fee, and he renders to A. in Tail, the Remainder to him- 
x * this Remainder is void; for A. had Fee-Simple before. Weſt's Symb. S. 30. cites 24 E. 
3 28. 14 H. 4 31. | 
" He who is Lide in Fee, and gives, cannot reſerve a Remainder to himſelf in Tail, the Fee-Simple 
never being our of him. Br. Reſervation, pl. 41. cites 1 H. 5. 8. TY 
1. before. Br. Reſervation, pl. 19. cites 38 
3 


[C] A nat Time | le may bur Eſtate-Taile.] See Eftare 


(A. a) S. P. 


U.] 2. 1 Iſſue, he may barr the Ectate⸗Taile by Aliena- See pl. 2. Pa- 


1 * . 6. » 0, 4 in the 
tion, or Forteiture by Treaſon. 7 . 4. 46. pl RE: 


— 


164 Tayle. 


Bejore this 2. 13 Ed. 1. cap. 1. Concerning * Lands that | times are given ab 
Seatzte, all _ that is, to wit, where any gives bis to any Man and bi 
— Wife, and + to the Heirs begotten of the Bodies of the ſame Man and his 


in Fee, viz. Wiſe, with ſuch + Condition cxpreſs'd, that 
eicher Fee- die without Heirs of their Bodies between 
Simple »blo- ſhall revers to the Groer or bis Heir. 
Condirioual, or s qualified Pee ; whereef you may alſo read i the firſt Fart of the ſafficures,& 1. (11 
And Tenant of Lands intail'd had, before this Stat 2 „ — for alben 
Britton, who wrote before this Statute, fays, That if any purchaſe to him and his Wife, and to the 
Heirs of them lau fully begotten, the Donces have preſently but an Eſtate of Freehold for the Term 
of their Lives, and the Fee accrues to their Iſſue &c. taking the Condition to be precedent; yet hal 
the Donees at the Common Law a Fee Simple conditional preſently by the Gift. For if Lands hay 
been given to a Man, and the Heirs of bis wing, and Iſſue he had, before this macs 
a Feotfment in Fee, the Donor ſhould not have enter'd for the Forfeirure, bur this Feoffment hag 
barr'd the Iſſue had afterwards; which that he preſently by the Gift had a Fee- Simple cundi- 
tional, and this agrees wich the Authority of Littleton, ubi fu 2 Inſt. 333. : 

If Donee in Tail at Common Law had aliened before any Iſſue bad, and after had ie, this Alieng. 


the ſame Man and bis Wiz 
begotten, the Land ſo given 


— Aon 


Caſe of a common Perſon. Of the other Side, it Lands had been given to the King, and to the Heirs of 
Body, — 2 ns have aliet. d in Fee, but only to hace barr'd his Iſſue as a common Per. 
„5 not to have barr'd the Reverſſom, for that ſhould have been a Wrong in the 
a Subyect, and the King's Prerogative cannot alter his Cafe, nor make it greater th m the 
him; and it is a Maxim in Law, That the King can do no Wrorg. Co. Lit. 


underſtand ing of this Act, ſeeing that the Eſtate was conditional ar the Common 
be known when the Condition was perform'd, and to what Purpoſes. If the 
not thereby « Fee-Simple abſolute, for, if after he had died u ithout Iſſue, the 
'd as in his Reverter. But after Iſue Lad the Condition was perform d to this 
that be mig bt or { * os and thereby have barr'd the Donor and bis Fleirs from all Poſſibility 
8 ue; 
as well before Iſſue 


Inſt. 334 


this In Caſe alſo where one gives Lands in Free-Marriage, which Gift has « 

242 Condition annex d, though it be not expreſs'd in the Deed of Gift, cher is 
faherizance #955, That if the Hausband and Wife die, without Heir of their Bodies le- 
— ps, the Land ſo given ſhall revert to the Gizer or bis Heirs. 


\ Marriage.) 2 Inſt. 334. Lands were given before the Statute in Frank-Marriage, and the 

had Iſſue, and died ; and after the Iſſue died without Iſſue. pots, Ge his collateral 
Iffac ſhall not inherit, but the Donor ſhall re-enter. So note, that the Heir in Tail had no Fee-Simplc 
abſolute at the Ccmmon Law, tho there were divers Deſcents. Co. Litt. 19. a. 


This A& Tn Caſe alſo where one gives Land to another, and the Heirs of his Body 
3 pi iſcing - It ſeemed very bard, and yet ſcems, to the Givers and their Heirs, 
1 that their Will being expreſs'd in the Gift, was not herctofore, nor yet is 
Tail ſpecial, chſerved. 

viz. the firtt 

to a Man and his Wife, and to the Ecirs of their Bodies; the ad of a Gift in Frank marriage, 2 


= 
: 
4. 


——— LE. 
- Srature meunt to enumerate all the Forms of Eſtates in Tail, but to put theſe as Examples, fo as 
of Manner of Eise, Tail, general or ſpecial, are wichin the Parview ef this A 2 Inſt. 334 


all the Caſes aforeſaid, after Iſue begotten and born between them (to That vo 
2 the Lands rere given under ſuch Condition) beretofore ſ»:cb Feoffees r Fine, 
tad Power to alien the Land ſo given, f and to dilinberit their þ ue of Rebaſe, w 
the Land, contrary to the Minds ot the Givers, and centrary to the Form 115 
erpreſs d in the Gilt. 2 8277 
Tenant in Tail had not onl Poteſtatem alienandi, but forisfaciendi &c. alſo; for if after Iſſue had, he 
had been attainted of Treaſon or Felony, the Land intail d had been forfeited, and thereby the Donor 
barr'd of the Poſſibility of Reverter, and Fortf.cere is Alienum facere; and therefore in this Act is 
included in theſe Words, Poteſtatem alienandi. And fo might the Tenant in Tail, before the making 
of this Act, (after Iſſe had Co. Litt. 19. a.] have charged the Land wn Rent, i 
bourd his Iſſue: but by this Act he is reſtrained as well ro c as to alien. 2 34 
But the having of Itiue before this Act did not alter the Courſe cent. 2 Inft. 334 — Co Lit. 
19. KF. For if the Donee had Iſſue, and died, and the Land deſcended to his Iſſue, yet if that Iſſue 
hat died { without any Alienation made) without Iſſue, his collateral Heir ſbould not inbevited , be- 
cauſe he was not within the Form of the Gift, viz. Heir of the Body of the Donee 


| 
> 
; 


A that there were 2 Miſchiefs before this Act, viz. iſt. The Diſheriſom of the 
Man ail. zdly. That it was contra voluntatem Donatorum, & contra i 
fim; for the Donor and his Heirs were barr'd of the Poſſibility of Reverter ; 


s for which at the Common Law there lay no Remedy; for Diſheriſors, and breaking the en- 
7 Intention «of the Donor, are w—__ which this AR docs remedy. 2 Init. _ 
Ke ag. 4 f Arg in Caſe of Willion v. Ld. Berkley. 54 


And further, when the Iſue of ſuch Feaſſee is failing, the Land ſo given 
og bt — the Giver, or bis Heir, * by Form of the Gitt expreſs'd 
in the Deed, tho” the Iſſue (if any were) bad died. 


x whether the Eſtate was made by Deed, or wichout Deed, 
and the moſt uſual Gifts in Tail being of Inheritance, were 


Vet ly the Need and Feoff ment of them (tv whom Land was ſo given upon 
Condition) the Donors have heretofore been harr d of their Rever/ion, which 
was direct iy repugnant to the Form of the Gift. | 

S. 2. Wherefore our Lord the King, percerui 


- fonts be | in the aforeſaid 2 i 
Wel of the Giver, accords go — the Deed of Gift manifeſtly ex- 
pf, frat be from bencefrth abſerved. 


obſerved, and that the Donee ſhould not have Power to alien, the Judges by a 
not onlv remedy all the ſaid former Miſchiefs, but prevent all others Fn art 
iſt. Therefore in Execution of the Will of rhe Donor; and that he d have 
either Lands that lay in Livery, or Tenements that lay in Grant, they adjudged 
not have a Fee- but divided the Eſtates, and created a particular Eſtate in 
in the Conor; fo as where the Donee had a Fee- ſimple before, by this 

ail; and where the Donor had but a Poſſibility before, which after Iſſue might be barr'd ar the Plea- 
ſure of the Donee, now by Conſtruction upon this Act the Honor had the Fee-ſimple expectant upon 
the Eſtate Tail, which we call a Reverſion; ſo as by this Diviſion of rhe Eſtates, the Donee after I | 
or before, could not bar or his Iſſue, nor, for Default of Hue, the Donor or his Heirs, either by 
Alienation, Forfeirure, or any C whatſoever. 

The ad Conſtruction was, That no lineal Warranty ſbeul bar the I ſue in Tail, 
| Aſſets deſcended in Fee-ſemple trom the ſame Anceſtor ;, but a collateral Warranty made by a collateral An- 
ceſtor, ſhew/d bar rhe Iſſue in Tail without Aſſets: for that Warranty is not reſtrained by this Act; and 
ſo likewiſe the collateral Warranty of the Donee ſhall bar the Donor, and is not reſtrained by this Act, 
u well as the Warranty of the Donor ſhall bar the Donec, and is not reſtrained by this Act. 

The zd Conſtruction was, That albeit Tenant in Tail was reſtrained from Power of Alienation, yet 
of Lands and Teaemenns, that lay in Livery, his Fine or Feoffment ſbould <vork a Diſ-cntinuznc*, and drive 
the ue in Tail to his {ion ; for ſeeing he had an Eſtate of Inheritance, the Judges c:mpared it to 

Caſe, where a Man was ſeiſed in the Right of his Wife, or a Biſhop in the Right of his ick, 
ar n Abbor in the Right of his Monaftery, Et fic in fimilibus, and of Inheritances that lay in 4 
of Rems, Advowlons, and the like, Tenant in Tail could not make any Diſcontinuance, no more 
than the others before recited might do, which Conftructiun was made according to the Rule and Rea- 
fon of the Com.non Law in other like Caſes. 2 Inſt. $35. 

t &e Lit S. 212 and rhe Notes thereupon. Co. Lait. $4. 


Lu * Fo 


466 Tayle. 

* Iewanad- #* So that they, to whom the Land was given under ſach Condition, ha; 
have no L the Laien bus thas 1 — Sm 
Tr. Iſie of them to whom it was given after their Death, or ſhall revert ants fh. 


| 


that the q 

ſacs in Tail Giver, or bis Heirs (if Iſſue fail) where [ ſo] as there is no Iſſue at 

1 any Iſſue be, fad Þ, Deco 2 Hr obs Bob of ſuch Kn. 

more than they to whem the Land was and that was the Intent of the Makers of this Act; any 

it was but their Negligence that it was omitted, as there ir is faid. In this Caſe, by Way of Purchue 

the Land is given to the Dounee, and by Way of Limitation to the Iſſnes in Tail; and therefore by f 
n 

"Upon 

Fee, thi 

other 

Claim 


he makes a Leaje for bis own Life, or Years, and releaſe 
the” it be with Warranty; if he makes Leaſe for Life, 
no Diſcontinuance of the Fee, unleſs it be executed i 
bir h, and many other Canſtruct ions made upon theſe Words is, 
to the Rule and Reaſon of the Common Law ; for at Common 
Baron fed in Right of his Wife, had made a Feoffinent in Fee, this 
t the Succeſſor or Feme to their Action, in regard to the Favour whi 
hich paſs'd by Livery ard Seifin, and becauſe ir is publick and notorious, 
mon Aſſurance of Land; but if they had been ſeiſed of a Rent, or other Thing 


Be 


make ir 


FIN 


II 


7 


#2 


\ by 
Ele&ion of the Succeffor or Feme. Bur had they made 
in Fee, and the Leſſee for Life had died, living the Bi 
tinuance ; Otherwiſe had the Leſſee ſurviv'd the 
a Nota of the Reporter in the Caſe of Fines See 


- — — of 1 Br. 
* Theſe Neither ſball the * ad Husband uch Woman, henceforth 
var Conſe. any Thing in the Land þ por ps 7 doe Death J bee 
. 222 —— bot 2 the Rs Ihe — F 
und re but Wife, (to whous the Land was ſo given) it ſhall come to their Iſſue, or 
a e unto the Giver, or bis Heir, as before is ſaid. 


1 | 
— 


dy ; inci 
ſecundus vir, &c.) this Reftraint proved, as there it is faid, 
ſhould be Tenant by the Curteſie; and yet, without Queſtion, the 
Iſſue ſhould not inherit that Land. 2 Inft. 336. 

ient ti nenne 
2 lat. 336. 


S. 3. » And foraſmuch as in a new Caſe new Remedy muſ# be provided, 
that a For- this Manner of Writ ſball be granted to the Party that will purchaſe it. 
mech in the Deſcender lay not at the Common Law, but was given by this Act, and the Form of the Writ 
is here ſer down. 2 336. 


Here is the Præcipe A. quod jufte Sc. reddat E. manerium de F. cum ſuis perti- 
. 2ah wire, © tal makers, & beradiber 4 ig ein 


Or thas. 
wed C. dedit tali viro, in liberam maritagium cum tali muliert, & 
| poſts mortem predifforum viri & mulieris, predifio B. a crane 


Tayle. 167 


— 


wit} e E railay oe SOR: Of - 
Fg de ras bell xp or omar © you > 
mortem illins talis predicio B. Filio pr Per vhick 
formam Oc. the 

the 


W7 he G 
— t ver ſhall recover, (when Iſſus fails) is 


| * Audit is tit, Tat this tute fall bold Pla |; 
1222 to the Form of the Gift hereafter to be made, and Ball net exteyy ought * 
to Gifts 


two fold In- 


1. That (ad dona prius fafta) muſt be intended of Feoffments —— 2 
his Ifues, and not to Gifts made by the Donor, for to them this Act does extend. 2 Ius 336. 
2. Dona prius facta, that is, prolem fuſcitatam, for then the Alienation by the Tenant in Tail, 
or his Iſſues, was in Law ; ſo as (Dona) here are to be intended lawful Gifts, and made in due 
manner, and ſuch a3 could not be avoided ; for Law allows no Wrong. 2 Inſt. 336. 


Ant if « Fin be levied herefer agen forth Lands, it Pl be aid in ahe  Ihh 


make the 
rr ther is, + full ee. yer it n (e hn enn 885 
make a Diſcontinuance. 2 Inſt. K* 
But now by the Statures of 4 H. 7. cap. 24. & 32 H. 8. cap. 34. = Fine levied with Proclamation 
does barr the Iffucs in Tail; bur a Fine without Proclamation is a a Diſcontinuance only, and no Bar. 


2 Inff. 336, 337- 


Neither he Heirs, h as the Reverfion the? they be Here is N 
Ara 


ſo is a Feme Covert 2 Inft. 337. Hereby ir be 
Common Law 2d ner bind Stranger ther wes wills 


357- 


— (as the Law was) Hens ne 
Priſon, or beyond the Seas 2 Inſt. 


D) Je in Tail. Bound by Acceptance or Agreement. 
2 granted Rent, and died, the the 


Rent, f P. 


* 
P 


and made a Feoffment of the Land, and be ſhall Barre, pl.- 
diſcharg d; 8 ne nd ns And 

Payment —_—_ Heir will not make it good. Contrary of a Leaſe Accep 
ig. nag 3 and the Heir accepts the Rent; for the Leaſe was on- Mn ch 
ly voidable. Br. pl. x45. cires 21 H. 6. 2x. — 
ference where it is accepted in Pais, and whe bs anos fort in a Cart of Rec; forthe Sadfince in 
the one Caſe and the other, that where he accepts ir, or demands ir, affirms the Leaſe or 
Diſcontinuance Payment, but 


—— Per Newton. For a Thing void or determin d can't be made good by 


i Grandfather, Father and Son. The Grandfather being Tenant i 

ail by Indenture makes Feoffment in Fee, rendering Rent ro bim ad 
E, and dies. The Father accepts the Rent; _ Feoſſee levies 
Fine with Proclamation; 5 ears paſs, and rhen rhe Father dies. The Point 
an, *\ depker rhe Accepmace of the Rent by the Father bad exringuiſh- 
Right to the Entail, or whether tis an Eſtoppel only; For it he 

is only eſtopped, then, he having a Right at the Time the Fine was le- 
levied 


. 


l 
r 11775 


10 


168 Tayle. 


ho was vied, and the five Years incurring in his Time, the Son was barred ; By; 
—_— extinguiſied dis Incerett, then the Son, being rhe fir ny 
the Tenant the Right came alter the fine levied, is not by the five Years 


— 4 incurred in the Lite of the Father. "Twas adjudged per Walmſley and 


Right of Clench J. at Lancatter Aſſiſes that the Itfue was barred. But the Court 
Intail in the here thought that he is not barred, becauſe the Acceptance is Concly 
— only, and does not extinguiſh the Right. Mo. 301. pl. 449. Paſch. 33 oY 
Right ſhould Hulme v. Jee, alias, Ice. 

do) but this DEITY 
— ſhall only forecloſe him of his Action to demand the Land during his Life, and 
the Right, which the Father had, being barr'd by the Fine, the fon is without Remedy; for he ſhatj 
— — Remedy on a Fine levied in his Father's Time, the five Years after the Proclamation being 
paſt, uvleſs only w here the Right begi firſt to be a Right in the Son, and net where there was a Ri 
m the Father ; And fo they the is to be affirmed. And they ſeemed further t 
Payment by him, who had nothing in the at the Time of Payment, ſhall make no Concluſion to 
him that acceprs ir, becauſe rhis Payment would be as none in Law. 

Tenant in Tail made F. in Fee to the Uſe of himſelf and bis Heirs, and after made x Lerſe 
for Years renderirg Rent and died; the Iſſue accepted the Rent. And by the Opinion of all the Juſtice, 
the Acceptances rot confirm the Leaſe, becauſe the Iiſue was remitted to the Eſtate N 
and fo the Leaſe was void that was made by the Father, being then Tenant in Fee Simple 
Mo. 846. pl. 1143. Mich. 13 Jac. B. R. Anon. 


3. Tenant in Tail agreed to make a Conveyance but died before it 
was perk and was 1n for the not doing ic. The Iiſue in 
Tail accepted the Satisfaction agreed to be given tor the Conveyance to 
have been made by the Tenant in Tail. By this Acceptance he has made 
it his own Agreement, and ſhall be bound by ir, and decreed accord. 
ingly. Chan. Caſes 172. Trin. 22 Car. 2. Rois v. Roſs. 

4. Tenant in Tail of @ Rent grants it in Fee, it is void by his Death; 
be barred by Warrancy. Fer Hole Cty J 12 Med. 361. Palch re W. 

W Per . 12 Mod. 361. Paſch. 12 W.; 
in Caſe of Pullen v. Purbeck. , N 


n 


E) Equity. Agreement of Tenant in Tail carried Exccu- 
tion 1 the Iſue. 


1. F Enant in Tail made a Mortgage without levying a Fine, and 
[ entered into a Covenant for further 2 — died. Bridg- 
man K. would not compell rhe rn 


the Father might have done it by ſuffering a Recovery. Lev. 238 
20 Car. 2. in Jenkins v. Keymis, * » 


S. C cited #2. Covenant by Tenant in Tail ts levy a Fine 


ine upon a valuable Conſider- 
arion, . hall do fo binds the Ifſue in Tail. Chan. 
33 Car. z. Caſes, 294. Mich. 28. Car. 2. Hill. v. Carr. 


in 
_—_ Fines and Recoveries ; But where 
0 Eq un — Diſpoſition good; For 
1 non nels Be Ln poſable by their Rule, other- 
Where a Tenant in Tail ſe the Lands at a i Value, and veceived the Conſideration Money, and had 
covenanted to levy a Ene, and a Bill being t to inforce him, he . « - 
(che in Priſon, in Contempt for not him, he was decreed to doit, Met he dying 
ern. 306. Arg. cites it as the Caſe of 


Williams's Rep. 720. in Caſe of Frederick v. Frederick. SP. cited Mod. 16. in 
's Caſe S. P. Chanc. Prec. 278. in Caſe of Powel v. — G. Equ.R 


2 
and no Decree upon it, and he ac ee, Fine, but die, before u 
ou!d not ſupply this Defect againſt the Iſſue. 2 Verv. 3 Trin 168% Wharton 


S. C cited per Ld. C. Maccles- 


$ 


A Mt Att 4 $$ #0 «© ©... ww a 


1 


- — — . — — ᷑ĩ— — —_ Oc -  S— 


re in Tail mortgaged the Land, and on a Bill in this 


= 
© | 
\© 


but he diced in Contempt of the Court for not performi would 
— Decree into —— the Heir in — the Judges 
Ach ante that Caſe was admitted; But they faid, the Reaſon may be, a Death of 
his Anceſtor was in by the Stature De Donis, which this Court could not control. if the Aare ſtor 
. Caſt would not have been in Statute. 9 19. m Coventry v. Coventry. 
— 1 Caſe of Male d. Lower cited 2 Vern. 306. in Caſe of Fox v. Crane and 


— article ſhall be a Bar to an Entail of an Equity; Per Cur. 2 Vern. 226. pl. 205. Paſch. 
in 


1691. 
Caſe of Baker v. Baily.—— Where an Intail is only of a Truft, it is not within the 3833 
- And ſoa Fine or Recovery is not neceſſary, but is alienable by any other conveyance made by 
that has an Eſtate of Inheritance in the Truft. Arg. and decreed accordingly, That a Feoffment 
que Truſt and Truſtees barred fuch Eftate. 2 Vern. 344. pl. 318 Hill. 1697. Bowater v. Elly. 
Caſes in which the Court will not compel the Execution of Powers, are where it ani be 
the I ill of the Donor, that they ſhould be executed. Arg, 9 Mod. 16. in Lady Coventry's Caſe. 


Mother agrees to give her Son other Lands in Lien of Lands in- 
tab d, by Will diſpoſes of the intaifd Lands to ber Daughter, takes 
from her Son to permit and futter the iatailed Lands to be enjoyed, as 
by Will had deviſed them; The Son dies, leaving the his 
Son an Infant, who brought an Ejectment tor the intailed Lands. The 
Plaintiff could not ſue the Bond againſt the Defendant being an Infant. 
Per Cur. The Infant being in Pottethon of the Lands that came in Re- 

„we will at preſent only quiet the Plaintiff's Poſſeſſion in the 
called Lands, until 6 Months after the Infant comes of Age, and then 
e it he thinks fic. 2. Vern. 232, 233. 


1691 v. Gyles. | 
4 Partition between Tenants in Tail, tho? bus fy Pond was decreed to 
v. Jeux and the 


bind the Hue. = Vern. 232. cites the Caſe of 

like in the Caſe of Roſe v. Roſe. 

. Tenant in Tail covenants to ſettle a Fointure ; tho* he might have And where 
done it by Fine and Recovery, yer it he dies without doing it, a Court of a Power was 
Equity can't relieve and decree a Jointure. Arg. 2 Vern. 380. in Caſe (erred. to. 
of Lady Clifford v. the Earl ot Burlington and Ld. Clifford. 4 Toi 
and he cove- 


212. Trin. 


(F) Equity. Agreement of Tenant for Life carried into 
Execution againſt the dy, Ta 


N Agreement was made by Articles between a Lord of a Manor 
who was only a Texant for Life, and certain Tenants of the Manor, 
who were likewiſe Tenants tor Lite only by Settlements made Prece- 
dent to the Articles, which were for /etthag Hericts aud tinting of Com- 
mea, was confirm'd by Decrce. * a Bill to revive the Decree, it was 

x 0 


| 


1 
Sh 


firm d, and revived, and executed. Quære. Vern. 426, 427. pl. 401. Hill, 
n 


G ity. Creditors relieved againſt the ſue in Tail, 
9 In what Caſes 


1. F HE Husband in Conſideration of his Wite's joining with kim 
| in a Fine, and parting with her Jointure of 4o I. per Ann. gives 
her Truſtee a Bond to ſettle other Lands of 40 I. per Ann. en the Nie for 
Life, Remainder to the Heirs of bis Body by ber. The Husbrnd being in- 
debted in other Bonds dies inteſtate, and the Wife takes Aluiniſfratiu, 
and confeſſes Fade ment to her Truſtee ; On a Bill by another Bond-Cre. 
ditor decreed the Wie's Bond ſhould be allowed, and ſtand good fo far 
as to ſecure 40 I. per Ann. to the Wite for Lite; but as to the Remain- 
der to the Children, or any Settlement to be made tor them, the Court 
took ir, that upon the wording of the Condition of the Bond, the Hus. 
band was to have been Tenant in Tail, and might have barred ſuch Set- 
— 5. as to the Children, and therefore as againſt the Plain- 
tiff the = __ have day 7 prior to him, but as to the 
Children preferred; ecreed it accordingly. 2 Vern. 
220, 221. pl. 201. Paſch. 1691. Bottle v. Fripp. & al. N 

2. Truſtees in a Marriage Settlement for preſerving contingent Re- 
mainders, the Marriage having been ſix Years ſince (there being ao U, 
ſue) are decreed to join in a Sale, the Settlement being only of an Equity 
of Redemption, and the Wite conſenting to the Sale. 2. Vern. 303. 
pL 294 Mich. 1693. Platt v. Sprigg. 

A * ＋ Settlement 5 22 ＋ a Wik, weill 

it ee forecloſe the H ite, *rwill bi 

. if Mom bd, 
Sprigg. 
4 A. martgages Land to B. for 1000 Years, and afterwards ſet/es it on 
Marriage to himſelt tor Lite, then to his Wiſe tor Lite, and then to the 
Heirs of his Body on the Body of the Wiſe, and afterwards mortgages a- 
ain the fame Lands to C. and makes Oath that the Lands were tree from 
brances; They have Iſſue aSon ; The Wife dies; A. dies inteſtate; 
J. S. rakes Adminiſtration durante Minoritate of the Son, and pays off the 
Mortgage to B. out of the Perſonal Eftate, and takes an Affgumcut in Truf 
for the Iſſue. Maſter of the Rolls decreed the Debt to C. to be farisfied 
as far as there were Aſſets of A. and that in taking the — 


tho H. 
rn atterwards. 2 Vern. 304. in Cafe of Platt v. 


the Adminiſtrator ſhould not be allow'd, as againſt C. the Plainti 


Money by him paid to B. on his aſſigning the firſt Mortgage. 2. Ver. 


304. pl. 295. Mich. 1693. Fox v. Crane and Wight. 


CH.) Aion 


is made in Tail of an Eſtate mort- 


Tayle after Poſſibility &c. 


Aftions. What Actions Tenant in Tail have, 
(H) and Pleadings. | * 


I VNTR in Nature of Afrize; The Demandant counted that 

one J. N. gave in Tail, and it was agreed, That ic is not the 
Curie to count of a Gitt ; Bur per Prifot in this Cafe, where it is 
of a parti Eſtate, he cannot ſay, That he was ſeiſed in his Demeſne 
© Re: For he has only Tail; bat ſhall fay, that he was ſeiſed 
in his Demeſne as of Frank-Tezemcnt. Br. Count. pl. 15. cites 33 H. 


41 EAA for it is a Writ of Right, 
fo of Ne Hie vexes tor the fame R And if Tenant in Tail 
Writ of Right, the Tenant ſhall ſay, that the Demandant had nothing t 
the Writ purchaſed, but to himſelf and his Heirs of his Body begotten. 
Br. Tail & Dones, pl. 35. cites 5 E 4 . 
3. Tenant in Tail h recover the Rent Formedon, without ſhew- 
ing the Deed ; for the Formedon is in the But he ſhall not have 
Azowry nor Aſſiſe, without thewing the for this is in the Poſſeſ- 


fion. Br. Tail & Dones, pl. 26. cites 4 H. 7. 10. Per Keble & 
Fairfax. 


(I) Tenant in Tail after Poſebility. l bo is. 


i. FPPEnant in Fee Tail aſter Poſſibility of Iſſue extin& is, Where 


He is call'd 
Tenements are given to a Man and to his Wite wh IE 


in 
if one of theme die without Ia, the Survivor is Tenant in Tail after Poſ- pegs of 
tidility of Iſſue extinct; and if they have Iſſue, and the one die, albeit Idue entinct, 
that during the Lite of the Iſſue the Survivor thall not be faid Tenant becauſe by 
in Tail atter Poiſibility of Iſſue extinct, yet if the Iſſue dies without no Polk 
Iſuc, ſo as there be not any Iſſue alive which may inherit by force of > have 
e Tail, then the ſurviving Party of the Donees is Tenant in Tail helzuable to 
alter Poluibility of Iſſue extinct. Litt. S. 32. 


Tail, and the W ite dies withour Iſſue, there the Law ſees an apparent Impoſſibili 


2. Alſo if Tenements be given to a Man, and to his Heirs, which be 
Hall beget on the Body of his Wife; in this Cafe the Wite has nothing in 
the Tenements, and the Hus is ſeiſed as Donee in ſpecial Tail. 
And in this Cate, if the Wife dies without Iſſite of her Body begotten by 
her Husband, then the Husband is Tenant in Tail after Polſibility of 
the Iſſue extinct. Litt. S. 33. 

3. None can le Tenant in Tail after Poſſibility of Iſſue extinct, ut 
one of the Donces, or Donee in Special Tail. For the Donee in General 
Tail cannot be faid to be Tenanc in Tail after Poihbiliry of Iſſue ex- 
tit; becauſe, always during his Lite, he may by Poſſibility have Iiſue, 
Which may inherit by force of the fame Entail. And fo in the fame 
manner the Iffuc, which is Heir to the Donees in Special Tail, * 


172 Tayle after Poſſibility &c. 


. 
aboveſaid. Litt. 

2 Inſt. 681, 4. W. R. ſeiſed 2 gave Land to B. and M. bis Feme, the 
ry bur ſays Heirs of their 2 Bodies begotten, Remainder to the Heirs of the ſaid B. 
ic was re., B. levied a Fine with Proclamations, 4d _ leaving Iſſue C. a Son 
ſolved achly, the ſaid M. Within z Years atter A. enter a, claiming her Eſtate. 
that the was inſiſted, that M. had only an Eſtate tor Lite, diſpuniſhable ot Waſte, 
— of rhe 2 Tenant in Tail after Potfibility. But reſolved, that after B.'s 
— ts M. had an Eſtate in Tail ; and tho' the Iſſue is barr'd by the Fine, yer 
an Ettare for the Eſtate of the Feme is not touch'd by ir, the being a Stranger to the 


Life, diſpu- Fine, and therefore her Eſtate not chang'd into an Eſtate for Life, | 
niſhableof Rep. 138. b. Paſch. 10 Jac. in the Court of Wards. Beaumonrs 
- Waſte; for 

rl: at rhe Iilue Caſe. 


in Tail, 


Hobart Ch. I. in Caſe of Duncomb v. Wirgheld. 
So — — 2 Remainder to the Heirs ot the Baron 
ance made by the Baron during Coverture; and the Baron died, and the Feme enter d, and 


that the Mother remain'd Tenant in Tail, and fo a Leaſe made by her was held good. Cro. |. 688. 
5. Trin. 21 Jac Crocker v. Reiſi y. But in a Note there fays, this was on a Writ of Error, 
5 Car. in the Exchequer-Chamber, on a Judgment given 1 Car. 


5. A. in Conſideration of Marriage, covenanted to ſtand ſeiſed to the 
Uſe of himſelf and M. his intended Wite, for their Lives, without hu- 
peachment of Waſte ; and after of their firſt Iſſue Male, and the Heirs Matt 
of ſuch Iſſue Male itiuing &c. And for Default of ſuch, then to the L;: 
the Heirs of the Body of A. and H. And for Default &c. then to the 
ſe of B. Son and Heir apparent of A. (by a former Wife) and the Heirs 
Male of his Body. And tor Default &c. A. and M. marry, and have 

Iſſue C. Afterwards A. dies, not having other Iſſue of the Body of M. 
Then M. enters. C. dies. Reſolved, that becauſe M. had Eiftare for 

Life by Limitation of the Party, and the Eſtate which ſhe had in the 
Remainder, viz. of Tenancy in Tail after Poſſibility, was not larger in 

iry than the Eſtate for Liſe, and conſequently cannot drown it, 

was not Tenant in Tail after Poſfibility ; tor ſuch Ettate muſt be 2 

Reſidue ot an Eſtate Tail, and muſt happen by the Act of God, and not 

by Limiration. 11 Rep. 79. b. and the 3d ion, Paſch. 13 Jac. 

B. R. Lewis Bowles's Caſe. 

Such Tenan= 6. The Efate of this Tenancy muſt be alter d by the AF of God, and 
cy ought to char by dying uit but Iſle ; for if a Feoffment in Fee be made to the Uſe of 
due of an 4 Man and his Wife for their Lives, and after to their next Iſſue Male to be 
Eftate in in Tail; and after to the Uſe of the Husband and Wife, and of 
Special Tail; the Heirs of their 2 Bodics begotten, they having no Iſſue Male at that time. 
ren In this Caſe the Husband and Wife are Tenants in Special Tail exe- 
18 in Car cured; and after they have Iſſue a Son, are become Tenants for 
of Bowles v. Life, the Remainder to the Son in Tail, the Remainder to them in 
Berry, and Special Tail; for albeit their Eftate Tail is turn'd to an Eſtate for Life, 
—__ 3- yet they have a bare Eſtate for Life : Bur if the Husband die, having 
ment on do other Iſſue, and then the Son dies without Iſſue, the Wife ſhall have 
Condition to the Privileges belonging to a Tenant in Tail, after Poſſibility of Iſſue 

dove — _ extinQ, as it appears in Lewis Bowles's Cate. Co. Lirr. 28. a. 
Only 1s 

good ; A when it is decreaſed to an Eſtate for Life, he ſhall not be Tenant after Poſlibilirv, becau* 


this muſt be Ex Diſpoſitione Legis, and not Ex Provifione hominis —— 11 Rey. $0. b the 3d Neſo- 
lution in Lewis Bow les's Caſe. 


- If 
1 


r 


ns be. after — _ - 73 


as, or 
22 their Eſtate of Inheritance is turn d to a joint 
Eſtare — Lite; and albeir 7 
that the Ef ate 7 22 
the Death eit arty - wy 
21 Potibility. Co. Litt. 28. a. b. 2 9. cites 


r1. cites 8. C— Int. 62. in Beaumont's Caſe - 9 Rep. 141. a. in 8 C. cites 7 H. 
ſays, that in ſuch Caſe the Etftate-Tail is diſſolved ab Initio, and fo the Iſſue is made Baſtard. 


g. Lands are given to the Husband and Wife, and to the Heirs of the 
Body of the Husband, the Remainder to the Husband and Wife, and to the 
Hers 


. 


their 2 Bodies begorren; the Hausband dies without Iſſue ; the 
Wiſe hall not be Tenant in Tail after Poſſibility; tor the Remainder in 
Special Tail was utterly void, becauſe it could never take Efedt ; ; 
long as the Husband ikould have Iffue, it thould inherit by force 
General Tail; and it the Husband die without Iiſue, then the ſpecial 
Eſtate Tail cannot rakeEtect, inaſmuch as the Iſſue which ſhould inherit 


the r be begotten by the Husband, and fo the General, 
which is larger and 8 is Ieſſer. 
Co Lir. 28. b. 


abe were Donces in Special Tal, r the Words 7; _ 
of Littleton. Co. Litt. 28. b. — 


riage, and the Woman dies œithout Ius, the Man, in the King's Caſe, ſhall rot hold it for his 
r But otherwiſe it is in the Caſe of a 
zl 22. 4. 


10. To hg gives Land to a Man and a Woman, and the Heirs 
their 2 Bodies the Woman dies without Iffue ; yet thall the Man 
Tenant in Tail after Poſſibility. Co. Litt. 22. b. 


7, 


(X) Of eahar Thing Tenant in Tail after Poſſibility, 
may be. 


1" F'HERE is no Queſtion but Tenant in Tail after „8 P. 
may be of a Remainder, as well as of a Polleiſion. 17 Rep. Be. Gab 
3 the Ich Reſolucion, in Lewis Bowles's elt f 


of Bowles v. 
112 the Remain to nt TE 


— as he may, now 14. Tenant in Tail after — 
Rep. 8 1. a. Per Cur. in the 4th Reſolution, in Lewis 


Yy (L) Pri- 


""M 


Tayle after P 
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» Or 


of Tenant in Tail after P 


Privs 


of his Grantee. 


At in: 1115 
| Bj 
HA: 
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enant 
d, 
afirm'd in a 


1b —8. C cited 11 
Coke as Owen's Caſe. 


Hl 
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_ Tayke after Poflibility ly &. 175 


zihly, — Alienation, no Writ of Extry is confemili caſu S.P. Bur he 


- . 


may enter. 
Funk Tk. Entre Cangeable, cites 13 K 2. 
19 that of Texan for Dowers beeaale tha Tenant ori- 
cnant in Dower never had. 2 New Abr. 


conſimilis 
which 


— Y 7 
3 


achly, After his Death no Writ of Intrufor does lie. —_ 


0 | Bowles v. 
P. by Coke Ch. J.—11 Rep. 80. d. Lewis Bowles's Caſe ——S. F. Becauſe this Writ is 
and Intruſion after the Death of a bare Tenant for Life, which this Tenant is 


ermedon in Neverter, and not W rit 


: have 
Doderidge J. quod fuir conceſſum per Coke. 


ſeiſed, to him whom he 
; and for that he died Heir, he entered, 
N Demandant at the Time of his Death. F. N. B. 203. 
(a) cites 24 E 3. 74 


He may join the Aue is a Writ of Right in a ſpecial & F. Be 
ORR” 7 2 


Deeds 
to the Inheritance lying in his Hands, he may make out his Title without calling in ihe Ko- 


2 New Abr. 269. 
cires 19 E. 3. 16. But by Cake, he cannot join the Miſe 
— Rep. u DL r 


. R. h 
Books. 


. yrhly, In a Precipe brought by him, he ſhall zo name himſelf Te- & P. For if 
nant for Life. Co. Litt. 27. b. _—— Loy 
the Court that he is Tenant in Tail after Poſſibility, the Writ ſhall abate ; Per Coke and ; 
Roll Rep. 379. cites 18 E. 3. 27. =—L LILLIE. . _ - 

T clamat tenere ad v maintained Count in 
maker Barat tar hr ure ad wht, and he Wire te, ca of te Comer 


„In a Pracipe brought 
b n or Lie. Co. Lixt. 27 b. 


> adenoma... 


againſt him, he ſhall a be named fe. 


fr Lie. > 


1 Elz U A Veal v. Road 


0 Attornment, 8 im: 
— © B — 8. 
— * 7 v. . 


4 


4 other .9nalities, which oo al qe 
but to bare Leſſee tor Lite Co. Hie. 27. b. 28. a. 5 
* oo 2 . * - a . Py [4 ö 

F if . „ 
deſcendible Eſtate in him, he i i ; tie « 
him in R ub mo r 


176 Tayle after Poſſibility &c. Ks 


He in Kemainder may enter for A ienation. Br. Aide, pl. 37. cites 7 H. 4. 10. and 39 E. 3.—8 
Forfciture, pi $$. cites 45 E 3 25.——Br. Entre Congeable, pl. 12. cites S. C.— Br. Tail & 
Danes, pl. 1-. cites 30 E. 3. 16.— —RKRoll Rep. 19. Paſch. 13 Jac. B R. in Cale of Bowles v. 

Per Doderidge |. cites 13 E. 2. Firzh. Entre C ble 36. 11 H. 30 E. 3. I quod 
r wis les's Caſe, cires 45 E. 3. 22. 3. 96. 
b. 27 60. 


Br. Eſtates, 12. 2dly. If an Eſtate in Fee, or in Fee Tail in Reverſion or Re. 
pl. 25. cites mainder deſcend, or come to this Tenant, his Efate is drowned, and the 
9 E472 Fee or Fee Tail executed. Co. Litt. 28. a. 

Rev. 1-9. 

S. P. Per Doderidge, ard cited 9 E. 4. 50 E. 3. 35. 7 H. 4 23. Quod fuĩt conceſſum 

ke chad the mc Be alſo.—11 Rep. 80. b. ; 4, AL Bowles's Caſe, cires 32 E. z. n 
E 3, 43. 9E 17. 


S. P. Br. 13. zaly, He in Revenſon or Remainder ſhall be received pon bis 
Aide, 2 $7 Default, as well as upon that of bare Tenant for Lite. Co. Litr. 28, a. 


Cites 7 
18. and 39 E.3.-——S. P. Br. Taile & Danes, pl. 17. S. P. 11 Rep. 80. b. Lewis Bow!:y'; C 
S. P. Roll. Rep 


cites 2 E 2. Keſceit 147. 41 E. z. 12. 20 E 3. Tir. Reſceit. 38 E ;. 33. 

179 Per Doderidge J. cites tt H. 6. 15. 10 H. 6. 1. Quod fuit conceſſum per Crooke ard Haughten; 
But Haughton ſaid that this is by the expreſs Words of the Statute of Reſceits, which ſays (Per Du. 
num) bur ſaid that if it had not been for the expreſs Words, he doubted whether he ſhould be received 
8. P. Per 14 athly, An Exchange between a bare Tenant for Life, and him, 
— — J is good ; tor their Eſtates in reſpect of their Quantity are equal, fo as 
1:9.— i the Ditierence ſtands in the Quality, and not in the Quantity of the 
Rep. 80. b Eſtare. And as an Eſtate Tail was 


and 
5a 


e 1 originally carv'd out ot a Fee- 
ewis ſimple, fo is the Eſtate ot this Tenant out of an Eſtate in ſpecial Tail. 
=_— Co. Litt. 23. a. 


Firth Tir. 15. Tenant in Tail recovers in Affiſe, and after becomes Tenant in Tail 
Aid, vl. 77- after Prfſibility Kc. he ſhall have Redifſeiſin. Per Doderidge J. Roll. 
26H. 47. Rep. 179. in Cafe of Bowles v. Berry. 

2 34 Reſolution in Lewis Bowles's Cafe ; for it is the ſame Franktenament as he had before, this 
being Parcel of the Eſtate Tail. ——Co. Litr. 154. b. 


16. In ſome Caſe a Perſon who is not really and ſtrictly Tenant in Tail 

er Poſſibility, Hall bave the Privilege of ſuch Tenant. As in the Caſe of 

Wite in s Bowles's Caſe, 11 81. a. where an Eftate for 
Liſe fell to her on her Barons Death by of a prior Limitation in 
their Marriage Settlement, and afrerwards, by the Death of the Iſſue in 
ſpecial Tail without Iſſue, an Eſtate of T in Tail aſter Poſſibility 
would have fallen to her by Means of a ſu Limitation in the 
ſame Settlement (viz. in Default of Iſſue Male of their 2 Bodies, then to 
the Heirs of the Bodies of the Baron and Feme) but ſhe being in of the 
Eſtate for Life, and that Eſtate being equal in Quantity with the Te- 
nancy in Tail after Pothbiliry, and conſequently could in i 
and to could not be Tenant in Tail after ili 


of God, as by Death, 
reſolved that now after fuch Iffue's Death ſhe ſhall have the Privilege of 
ſuch Tenant, by 
the Caſe at (I) pl. 5. 


For more of 'Tayle in general, ſee Deviſe, Eftates, Fines, Forſti 
. ———_ 


Tender, 


Tender. 


(A) Neceſſary in what Caſes. 


IV Man be bornd to pay Rent-Service, or Rext-Charge, there he need 


not to tender it; but ir ſuffices to be ready upon the Land; quod 


the Obligation. Br. Ten- 


je 


85 
ie 


| 
V 
b 
"| 
oY 


I; 


(B) Good. In reſpef# of the Thing tender d. 


1. LIN 5 E. 6. Debt was 
brought againſt Executor of Leſſee for Years, for Rent-Arrear D. 81. 

for 2 Years at ib. 2 E. 6. at which Time the Shillings, which at the 67. Barring- 
Time of the Aion brought were decried to 6 d. were current at 12d, The 
... Shillings. and fi. thar every lng 
in onetæ i vocat Shillings ; ev illi 
a the time of the Tender was payable tor 12d. bur chat the Plainciff nee 
any for him was ready to receive ir. And concludes, that he is Uncore 
tt wo gey the Amrare in Diftie Fecks vocat Shillings, ſecundum Ra- 
tam &c. Plaintiff demurr'd ; but atterwards accepted the Money 
ſecundum Ratam prædictam, without Coſts or Dav. Rep. 
27. "oy Ap of mix'd 22 Cires 45 4 6 & * 14 

2. upon Bond tor Payment of 24 I. at 2 Days, the This is at 
Defendant pleaded, That at the Day and Place limited for Payment, D 5 2 5 
— * N certain Money call d Pollards, in lieu —_— &c. TY me 


178 Tender. 5 

not in bis in Pollards, and the other in pure Sterling Money. Dav. Rep. in th, 
own Book of Caſe of mix'd Moneys, cites it adjudg'd 29 E. 1. and reported by Dye. 
Pleas of the er, 
ſame Year. E. 6. 82. b. 

Pong v. Lindſey & al. 


call'd Double Pittolers, the Mortgagee ret . 
That Spaniſh Silver was lawful Money of England, being 1 


Proclamation ; and that the King, by his abſolute Prerogative, may make 


toreign Coin lawtul Money ot England. 5 Rep. 114. Trin. i 
C. B Wade's Caſe. — 


in the 
with x 
Proclamation, dated 24 May, 43d of her Reign, Thar the ſaid Mane 
5 and current in that Kingdom, accepred and received 
3 that they who refuſed it thould be punith'd for a 


And by the ſame Proclamation ſbe put from the roth of June next, 
all other Coins current there. A Merchant in Ireland had bought Goods 
of G. in London, and was bound to G. in a Bond of 200 I. condition d 
to pay to the ſaid G. 1001. Sterling in Ireland on a certain Day, which 
happen'd after the Proclamation ; at which Day the Obligor tender 
the 100 I. in Mix'd Keſolved, That the Tender was good. 
Dav. Rep. 18. Trin. 2 Jac. The Caſe of Mix'd Money. 

Palm. 4 . Fg. It a Man be obliged to pay 1004. French Crowns, yet he may 
S C. & per tender all in Engliſh Money. Jones J. Lat. $4. in Cate of Ward 
Jones; ſo he _ . , 

may Ridgwin. | 


con- 
Salk. 436. 6. Our Law takes notice of Gaineas, and they are current here for 
C 208. for before Guineas were coin'd there was a 208. Piece of Gold, 
which by Proclamation was raiſed to 21 8. 4d. whereupon Guineas were 
coin'd at 18. 4d. leſs. And provided any Piece has rhe King's Kamp, 
and be coin'd at the Mint, it ſhall be current without Proclamation, in 
ion to its Value. And in Indebitatus Aſſumpiit the Plaintiff need 
not ſet forth they were Guineas which Defendant received, but fo much 
My ne BREW Per Holt Ch. J. Comb. 387. Mich. 8 W. 
3. B. R. Dickſon v. Willowes. | 
7. Tender of a Bank Note is not ſtrictly a legal Tender; but ir being 
proved, that the Plaintiff er d to turn it into Money, it then became a 
Tender. Abr. Equ. Cafes, 319. Hill. 1729. Auſten v. Executors 
of Sir William Dodwell. 


See (D) (c Good. By whom. 


1. Ender [of Rent-Service] to the Lord, bas who has only a Leaſe 

for Term of Years, is not good. Br. Tender, pl. 2. cites 2 H. 
6. 1. Brooke ſays, it ſeems ir is not good at this Day, atter the Sta- 
* See tute of 21 H. 8. any more than before. 


Avowry. in, Pay is for all, and againſt 
all, as Seiſin of Rent obtain d. 1 Br. 
Tender, pl. 16. cites 39 H. 6. 2, 3. 

3. If a Man grants as ty till the Defendant be promote to a 
 Benefice by R. the Grantor, the Tender of the Benefice ſhall be by R. 


and tr by his Succeſſor ; tor the Caſe was by Prior and Covent &c. Br. 
Tender, pl. 15. cites 14 H. J. 31. & 15 H. 


r 
88 
— — COCIIEen 


Tender. 179 


— Where a Lord of Parliament is impleaded by C:ſſavit, if he will 
* CAI o# ; fo of all other 
Tenants in Ceſſavit. Br. Tender, pl. 29. cites 15 H. 77 oy 
g. If a Feu ment be on Condition that Feoſſee pay 20 at Michaelmas * © cited 
to the Feoffor, otherwiſe that Feoffor ſhall re-enter, and Feoffee ore | 336. pl. 
the enfeoffs F. S. In this Caſe a Tender by the Feoffee or F. S. at pickelq's 
1 4 is good, and upon Retuſal the Condition is gone. For the Caſe. — 
6rit Feotſee was privy to the Condition, and the 2d in Effate, and in Judg- and 4 Le. 
ment of Law has an Estate and Intereſt in the Condition for the 
tion of his Tenancy. Litt. S. 336. 


297. b. in 
v. Dalton — and * Fa in Goodale's Caſe. 8. C. cited per Sir Joſeph 


Fb 10 dlod. 420. in Caſe of Marks v; 


6. If a Feoſſinent be made upon Condition, That if the Feoffor pay ſuch 
a Sum to the Feoffee, then the Feoffor and his Heirs may enter; It the 
before the Payment, and the Heir will tender to the Feoſſee the 


Feotfor during his Lite pay 
the Feoſſor dies, then the Time of the Tender is pat. 
where a Day of Payment is limited, and the Feoffor dies before the Day, then 


Pay 


tuſe it, the Heirs of the Feoffor may enter &c. becauſe rhe 
the Perſon of their Teftator &c. Litt. S. 337. 

7. If a Man bring an Action of Treſpaſs for taking away his Beaſts 
or other Goods, there tender of fuiticient Amends betore the Action 
brought is #o Barr, becauſe he that tendered the Amends is nct the 
22 Goods, but a Treſpaſſer, whom the Law tavours not. 
2lnaſt. 107. 

8. A Leaſe for Years was made upon Condition to be void by the Ten- Cro. J 275. . 
der of 6 d. to the Leiſee by bim in Reverſoon ; The Leſſee entered and was fg, 5 © 
diſeiſed by another; The Queſtion was, Whether the Tender of the 6d. ; 
to avoid the Leaſe might now be made by the Rever/poner after the Diſſei n. 

The whole Court was of Opinion that it might; For this Payment is 
a I Th Thing And Judgment accordingly. Bulft. 118. Paſch. 
9. Jac. Platt v. 

9. A. bad Iſſue 3 Sons, B. his eldeſt, who died in his Life-Time leav- 10 Mod. 419. 
ing a Daughter, and C. and D.—A. deviſes Lands to his N ie for Life, and -* 
| bop Death to D. and his Heirs, prov:ded, that it C. do, within 3 Geo. 1? 

bs after the Death of the N fe, pay to D. the Sum of 500 l. then the S. C. De- 
Lands to remain to C. and his Heirs. 2 died in the Life-Time of the Wife, creed for 
leaving N. bis Heir. D. enters within 3 Months after the Wife's Death, ly pod 

» brought 4 Bill to have a Conveyance ow Payment of the 500 J. The prin- Chancellor, 

Point was, Whether this 500 I. being to be paid within a limited affifted 

C. and he dying within that Time, the Heir at Law of C. Sir 
as not Heir at Law of A. could now on Payment make a Title. . | wa 
Counſel for the Plaintiif among other Things, intitted on Co. Litt. kgs, who 
134. and Coke's Comment thereupon ; To which it was anſwered on obſerved, 
other Side, That the Cafe there was but in Nature ot a Mortgage; that this was 
it was to relieve againſt a Forfeiture by Non-payment of the Mo- e = 
ney at the Day which may be good, even at Law, much more in this Will = 
Court; That there was a wide Ditierence between a Condition Prece- the Law has 

and a Condition Subfequenr, That that was a Condition ſubie- ever allow'd 
quent, and for the reveſting ol the Eſtate, and the Condition deſceuded me freateſt 

on 
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Le 
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Wanne 


— 


not to the 


Aſlenee. Per 
un i Nad a 
ren Defeaſance of a Releaſe Br. Condi- 
| quzre ot ir. Br. Tender, pl. x7. cites 29. 0% f. C 
2. 
3 Where the Defendant in Debt will tender the to the Sheriff in 
Pais, or in Precipe quod reddat will —_— to the 


Demandant, yet the Sheriff ſhall not ceaſe to make the Summons, or ſerve the 
Proceſs ; For if foch render may be good — — 
ties, then the Plaintiff or Demandant ſhall his Damages, which is 
not Reaſon. Per Thirning. Br. Tender, i 
4 If obligee affigns A. to receive the 
he Mo. 37. pl. 120. Trin. 

4 Eliz. Anon. 

5. But where the Condition is to pay Money to a Stranger, the Payment 

be made at the Peril of the Obligor. Mo. 37. pl. 120. Anon. 

6. Rent was reſerved payable at or a Month after; Tender at Mo. 223. pl. 
the Houſe of Leffor, and 1 there to the Dang bter-in-lam * 363. & C. 
(who formerly recerved the by Order of Leſſer ) between Lady-day Pn the 
and the after, is no good Tender, becauſe before the Month his Perſon. 
End Leffor could nor diſtrain or have Debt for the Rent. But where — Godb. 
the Reſervation is _ Lap and the Mouth after is given only tor 35. Pl 43- 
ns Re- entry, there fuch Tender was held good by Wray Ch. C &. 
JL 2 Le. 130. pl. 173. Hill. 28 Eliz. B. R. Crop v. edon. reports it 


; render'd 
the ag ow, and they ſuppoſed Leflor's Refuſal to be trickiſh ; And 10 


Judgment againſt him 


E. 48. S. C. reports that the 2 firſt Payments were to the Servant, a 3d Payment to the Leſſor, a 
4th Payment to the ſame Servant, who within the 20 Days tender 'd it to tie Leſſor; per Cur. The 
Tender out of the Land, at anv Time within the Moyth, is good ; And the Texder by the Seruant was 
as Servant of the Lefjee fer ti at June, and all one as if Leſſer bad tendered ir. | 


Aaa gn 7 


to the Uſe of C. to deliver a Cheſt to C. who rf 
ender at the Day ; the Obligarion was fied; b. 
was to the Uſe of C. For he thall not take Advan. 
Cited by Glanvile, Cro. Eliz. 755. pl. 16. Paſch 
of Hutth v. Philips, as adjudged between Care 


ita Querela by H. ſet forth, That he was bound in a $; 
brought of 4 G00 1. to P. the Defendant, to the Uſe of J. B. with a Defeaſance, Th” 
8 . : . ; 
ment, it was F he paid 5 J. A it ſhould be vid; ang 
reſolved, that at d Days es was paratus to the fai 
and obtulit them ; and that J. R. was not there. The Det: — 


bo refuſe 


Upon Error 


: any 

nizance, yet hc; that the Plaintiff obtulit the ſaid Sum at the faid Day. UK 
ie beng  murrer, it was inliſted for Defendant, That on this Matter an Audit 
dealt o b Querela lies not, becauſe J. B. is a ro the Stature ; and tho the 
ve, he Plaintiff render'd to a Stranger who _—_ the Recognizance is 
ought at his forfeited; for he mult, at his Peril, procure to accept ir, 
Peril to be rr But all the held, that 
> the Tender was a ſufficient Performance, the Deſeaſance being made to 
Dav to re- the Uſe of J. B. but had he been a meer er, and not to have any 
ccive ir; Benefit thereot, it would be otherwiſe. Cro. E. 755. pl. 18. Paſch. 4 
— — Eliz. C. B. Huiſh v. Philips. | 
. ̃ whes the eres hand ten wack > 
Paſch. 1 Ja-. 3. R. Philips v. Rice Hugre It was not any 
flicted upon H. that he ſhould B. and ſo being a collateral 
. B. ought ro be there in Attorney, to receive it; 

'ords of the Defeaſance. Per tor. Cur. Yelv. 38. 8. C. in B. R. 


It ſeems, 1128 that the Plea of Defendant was, That H. ( the Plaintiff) non obtulir 
rhe ſaid Days &c. Placito dicir A dicit, which the Book is as if P. 5 
rr — 
9. A Morrgagee after ſettling an Account with B. the Mortgagor and 

Time agreed upon tor diſcharging the Mortgage died, leaving 4 Ex 

ecutors m Truſt for bis Dang on the Day tendered the ! to 

one of the Executors who 3 Tender, neither of them having 

ike Tender to another of the Execu- 


1. Ondition was that the Feoffee ſhall render certain Tynn at ſuch a 
C= and he rendered and the other refuſed. The Quetion 
Wherher he ſhall tender the Price as it was at the Time of the Pay- 

it . Br. iti 113. cites 30 Aff. 11. 
the Lord diſtraius for 2 Rent 
Lord is bound to receive 
Tender, pl, 2. cites 2 H. 


3. Eut 


Tender. 183 
* Ws "M * 4 
But if he diſtrains for the Rent of one Day, and Tenant offers Part of it, S P. Br. 

doe Lord is not bound to receive it, bur he may Aran. Fe . B. Tender, pl. 

Br. Tender, pl. 2. cites 2 H. 6. 1. £m: 
| So of the 
Br. Tender, pl 39. ci R. 2 Bit ; 
. ref EREP "> ent; if be accepts Part after Judgment, he can- 


4 The Feoffee may tender the in Purſes or * Bags, without -S P. If in 
ſeeming or telling the ſame ; tor he does that which he ought, viz. to bring Fatt there 
che Money in Purſes or Bags, which is the uſual Manner to carry Money Nass in 
in, and then tis the Part ot the Party, that is to receive ir, to put it Out them to fa- 
and tell ir. Co. Litt. 208. a. isty the 

; and 
_— 115. Made's Cale, and faid there to have been © reſolved in M mter's Caſe, — 
in the Caſe of Uane v. Studley, who put the Money into his Purſe, and aftcr took it out, and told 
again, and found counterteit Pieces. 


"But where Mortgagor came at the Day and Place, and faid to the | Here I am ready to pay 
you the 200l. and yer held ir all the Tune on bis Arm in Bags, it was adjudged no Tender; for ir be 
Counters or baſe Money for any Thing appeared; And per Anderſon, it ts no good Tender to fay Ian 
ready Kr. Noy 7 4 Suckling v. Coney. 

ro 
ar 


Mortgage by A. to B. for 
c . 
the Money was told and del; Bags to B. but Di 
tween A. and B. C. faid it they would not they ſhould not have 
Per Cur. This was no ſum̃cient Fender; whereupon A. 
ro the faid Porch 
came to 


J. e at a Day and Place certain. Ow. 34 
4001. payabl n Haag ai C Et 
in 


7 


F a7 


71 


11 


” 
N, 


ought to 
ro accept ſo —_— 


makes ſuch Tender; 


8. It a zd Perſon puts the Ring ( 

of the Perſon to whom the Tender is to be made, 

declares for what the orher tenders the Ring, tis good; Per Doderidge, 

22 Crew Ch. J. agreed. Lat. 109. in Caſe of Wardner v. 
win. 


1 
ney firſt, but by ſuch Words as theke, 1 
an Aſſignment. 2 Barnard. Rep. in 
Anxert v. Ennover, cites it as Trin. 13 Ann. the Cate of Turner v. 
wyn. | 


10. Au 


| 


* 84 Tender. 


10. An Account was ſettled between B. 
what would be due at fuch a Time, when the 
per Os Sum was 
x'd B. render'd a Bank Bill of 4500 
gagee, to take thereous what was then due 
iuſed ro 1 Bill, 29d na- ft .. 

ty of the Tender, being in 2 L not in Money 
ale Goo # tov . Lord Chancellor held 
222 

ov* to turn ĩt into „ It A 
end Abr. Equ. Cafes 318. Hill. 1729. Auſtin v. Executors Sir 
Wm. Dodwell. f 


and A. 
gl. 
ro 79 

to Ct — of the 
2 


be 
he 


— — — 


| 


(F) Place. 4 dla Place it may, or ought to be. 


1. Ender of e in 4 Forei W N 

ie, is 2 good Tender. Br. Tender, pl. 30. cites 21 Af. 14. 
But in Del: 2. Tender of is ſufficient un tbe Land, and the other cannot di- 
ter Rent 2 ſtrain. Br. Tender, pl. 18. cites 30 Aff. 38. 


RE 
the Rem the and Refuſal by the Plaintiff, is no Plea. Br. Tender, pl. 22. cites 
— 2 * ys 


3. If a Man holds Lands in the County of D. by 3 d. Rent, 
Lord bas been ſeiſed Time out of Mind at S. in ancther Gounty, if the Lird 
12 the Tenant tenders 


— Hee, — ſhall be made there. See Br. Tender, pl. 31. And 


that Day. 
7. Long dog Y G02 es 6 cates Place, cones progealy be mote 
| 3 reem. Paſch. 
Arn . Rep. 149. pl. 169. 1674 in 


(G) N 


Tender. 


— 


G) No Place being limited. In what Caſes it muſt be 
0 — z 


x HERE a Place certain is limited, and he tenders there, it is Be. Tender, 
Wie, the? none be there to receive ir, ſome, and fo is 

Lictleton. But where no Place is limited, he thall 
or upon the Tenements. 


at Eafter &c. be was all the the Land, 
= - f the Part of the A receive . 


per 
Athcon, and Port. in Debt upon a Leaſe for Term of Years, Tender nants, if he 
"pus the Land is good Plea ” es: Bus where @ collateral , Gig, 
is found by another Deed, or the Party binds himſelf by Obligation to ,, pay the 
Day in the Indenture, this does not depend upon rr 


. pL. 11. cites 8. C. 


i contrary, and that he is bound to ſeek the Feoffee, i 
be be is Eagland. As if a Man be bound is 201. ; - 


Day, 104. the Obli —— che Oblione 7 

to the Obligee, at ſuch a Day, 10 igor if 

Len ian 10], List. 
255 


Feoffor muſt tender the Money to the Perſon of the Feoffee, to the latrer Opi 
not ſufficient for him to render it upon the Land; otherwiſe it is of a Rent that ifſues our 


Weight. 


186 Tender. 


(H) Time. A what Time it may or ought to be 


Br. Tender, 1. 
11. Cites 
a 


inde; tor it 
NN. the laſt Inſtant, and 


tex ier the 

F ent xp the Land the laſt Hear cf the la 
und ſo it fuſſices for the Leſſor to ame! 
M. 1. in tile Serxants Cuſe.—B. N. C pl. 483. cues 


2. If a Man be bound in a fingle Obligation, and no Day of Payment 
i. limited, chis i ; quod nora bene. Br. Ten- 


diftrain the Beaſts or Goods 


107. 


28. 4 Tho' where the Time of Payment, by force i 

if by © indefinite, the moſt convenient time is the lait Hour of the Day 
22 E in which the may be told betore Sun-ſer ; er if Aal 
of made the Dey, und 
54 "Ik: 
— is to 
=. paid upon — 
if the Ulage Hour of the In- 
be, that the tent the the fame 
Books are time. But i v, and the Debtor 


3 
rH 
7 


44 
pep 
A. 
= KF 


50 
2 
bl 


5 
w3 


i 


Place at a Day before, and tender'd the ; and that the Plaintiff was 
nut there to receive ic; and held no good P For tho? he had Elec- 
tion to pay before, or at the Day, yer he cannot make Tender betore the 
Day, it Plaincuit be not there willing to receive it; and you cannot 

him to receive it ſooner. Therefore the lait Day, which is the 
Day appointed by boch Parties, they ought co meet, „ 


(1) Time. Notice. In what Cafes, eabere no Time 5s 
limited, Notice muſt be given. 


F a Man be bound to pay 201. at time during bis Life, at a P 
1 e pay any 228 Life, 

he will ; tor then the 
Therefore the Obli 
give the Obligee d 


of 
on fuch ; 


So bp bir gt 2 
at any time during his Lite, at tion, (F. c 
tain, het then &c. In his C Feoffor muſt give Notice to the dl 
Feoilee when he will pay it; for without fuch Notice, the Tender will 
en the Obligor or Feoffor 
Bur in e if at any time igor or 
meets the Obligee or Feoſſee at the Place, he may tender the Money. Co. 
Liit. 211. a. 


2 
it 
at 


Burgh v. Williams, Powell, & al'. 

6. The Detendanc was bound to deliver 10. Quarters of Corn to the 
Plaintiff, at er before ſuch a Day; and he pleads chat he tender'd ir to 
him at fuch a Place before the Day, and none would receive it, and does 
en ore to know where be mond receive it, and ten- 
der d it accordingly ; and it was held no good Plea. Freem. Rep. 433. 
pl. 582. Trin. 1676. Harvey v. Jackſon. 


(K) To whom, and How, to revoke Grants &c. | 


L uſee of a Fine made a Leaſe for Life to a Stranger, Remaind:r to Hemlley v. 
CO m— by Deed inroll'd, upon Condition to be woid upon Tender Price, &. C 
of /o mich 'Y 


to the Stranger Tenant for Life ; One was, whe- I” 4 659. 


ther the Tender ot this Money to the Stranger jhall deveſt the Remainder out 10 & 41 

of the Hneen. Adjudged that it thall devett it without Office, becauſe Elis 8 R. 
the Condition is not to be performed to the Queen, but ro the Tenant reports, 

tor Life. Mo. 546. pl. 729. Hill. 40 Eliz. Henley v. Brice. TREES he 


Court, ex- 
Ge, 
keld, Tharthe Entry is lan fal upon the Tenant for Life, ard the Fr.nkrenemear being defeated, the 
Queen's 


| 


TY 
. 
; 


IH 
2 


7 


g. 


f 


(L) Tender of Amends. To whom it may be. 
G 1.8 Ender of Amends to the Bailiff is not good; for he cannot deliver 
. the Diſtreſs atrer it is taken, any more than he can change the 
4 in 
of 


A 
B. s Cafe. 

. oll. in 8 C——Cro. E.$ Pilkington v. Haſtings, S. C. all the 
Toure held tha the Tender 19 the Servane wa ot ire, e rh Maſter i at the 
Diſtreſs ; bur if the Servant only had diftraired, Gawdy faid, then the Tender to him might have 
rr eee 
have been good, bur not ˙— nem — 1 — 's for the 
Avowant. The Offer of Amends cannot be made t him that makes Cognizance. 173. Hill, 
9 b | 


* + Young. 

faid, that it was not yet ſettled whether, eple ; tenders Arrears v 

— Ts gue wn . al "it ſerrled in Caſe of 

= w» Pg > Cr Oh, BU. -1 Pulkcntun 
in that Point; Bailiff diftrain, nor receive Money tender why ſhall Recei;i 

abate a Writ ? 12 Mod. 354. in Caſe of Horn v. | 


Tender of Amends. what 
a ” 


— — Reſalved 5 Rep. 76. a. Paſch. 43 Hu. 


t ict. 


« «aa 


— A. a. a.” * _ E as os aS oc os «AMC kk... —Y 


Tender. 
—— ic tortious. 7 E. 4 8. And if immediately on the Taking, 
_ Fa dm ecion 
k. But Tender after Inyorn 


comes too late, becauſe then the Cauſe is put to Trial at Law 
ined ir, and the Avowant has Return i 


derermined et if Plaintiff makes him ſufficient Ten- 
der he may have Action of De/inne for the detaining „or he may, upon Sarisfaction made in 
Court, have Writ for the Re delivery of his Goods. $ Rep: 147. a. b in a Nota of the Reporter, in 
the 6 Carpenter's Ca'e, cires 13 H. 4. 17. b. 45 E. z. 9. Regiſt. fudicial 37. 

* & C. cited 8 Rep. 146. b. Per Curi m. in the 6 Carpenter's Caſe And in Litt. Rev. 34. Paſch. 
z Car. in C. fl. Arg in Caſe of Beare v. Hodges. And in Het. 16. & C. which ſeems to be a 


2 In Replevin the Defendant avows for Damage ſeaſant; the Plain- When a Di- 
tiff 14 the Day atter the Diſtreſs taken, he tender d 2 4 
Amends, viz. 6 d. which the Detcndanc retufed ; upon which the Plaintitf Image fea- 
Amur d, becauſe the Tender was mot before the Impouading. Per Gawdy, fant, te 
The Tender is good, alcho* che Cattle be impounded ; and it the Party 
chat diſtraĩned retuſes it, the Owner may take them out of Pound. And — * 
it is clear, if the Tender were bciore Impounding, he might take the eats 
them out; Quod tuit conceſſum: Whereupon the Court gave Day to are impound- 
the Detendanc to thew Cauſe to the contrary, otherwiſe judgment thall 24, bur after 
de given for the Plaintiif; but Tanſield at the Bar, faid it was adjudged 8 . 
in Sir Henry Cromweil's Cale in C. B. that Tender after ing gie, then the 
comes too late. Cro. Eliz. 332. pl. 10. Trin. 36 Eliz. B. R. Nevill v. Tender 
Seagrave. 1 
folvet per ror. Cu-. 5 Rey. -6 a. Pich. 43 Eliz. B. R. Pilkington Caſe - Cro. E. 813. pl. t. 

1 v. Lafings and Hi2cock, 8. C. accordingly, and cited 15 H. 4 7. 27 E 5.88. —— 

C. cired Litt. Rep. 355. Hi. 6 Car. m C. B. in the Ca'e of Jennings v. Couſins, and agrecd to 
be good Law, that it ought to be be tore the Impounding, —ter. 165. & C. accordingly. 


3. In Replevin the Defendant avowed for Damage feaſant; the Plain- Litr. op 
till replied, that he reader'd Amends after the Taking, and before the De- 3 4 ; 
livery of the Cattle. The whole Court held the Replication naught ; nd Her, 
that che Tender was ill, becauſe the Words (Betore the Delivery) im- ſeems to be 


. 


In 


that they were tmpounded ; and it is not ſhewn in certain that the onlya Tran- 
ender was betore. And Judgmenc tor the Defendant. Her. 165. Hill. Tarn 
6Car. CA Jennings v. Coutins, Freem. Rep. 


39. I 

Trin. 1673. Iyre v. Ruſhton, Same Plea of Tender of Amends Poſt Captionem 2 

nem; and the Court reſolved ic was naught; for the Tender ought to be before the Impounding, ac- 

cording to Mik en' Cate. 5 Co. -6 Er ante Deliberationem implies, that it was after the | 

ing. and ſo comes too late. Twiſden ſaid, Perhaps he might mean that the Tender was before the Re - 

— 1 wht be good by Stat. 21 Jac. 1. cap. 16. But per Curiam, That extends only to Ac- 
rei pals. 


4 Replevin, the Defendant juſtifies Damage ſeaſant; the Plaintiff re- 
—4.— 2 the Impounding he tender d Amends, viz. 5s. And the 
ant demurs, and Judgment was given without Argument tor the 
Defendant; ior Tender after Impounding is too late, and this is not 
within the Staiutc of 21 Fac. of Tender betore Action brought; tor that 
is in Actions Quare clauſum tregir, and not in Replevin. Freem. Rep. 
$27. pl. 211. Trin. 1680. C. B. Twinning v. Stephens. 
. It Beaſts have done Damage To-day, and gene off, and come again at 
another Time, and are doing Damage, and are taken tor that, and the 
Owner tenders Aucnds for that Damage, the Party cannot juttity keep- 
wp on for the firſt Damage; Per Holt Ch. J. 12 Mod. 660. Hill. 13 
- 3. in Caſe of Vaſper v. Edwards. 


Cee (N) Tender 


(N) Tender and Refuſal. In what Caſes it ſhall be a 
Diſcharge of the Debt. 


r. IN Debt a Leaſe for Years rendring Rent a Tender of the 

1 1 Reo and Ref uſal by the Plaintiff, is no Plea. cane 
an Avowry. Br. Avowry, pl. 140. cites 14 H. 4 4 

Bur if the 2. Where a Man is bound in 604. to pay 40 l. it he pleads Tender of the 
Obligation 40 J. e 60 J. he ought to fa 
be ef 601. that he is yet ready, and always has been to pay the 40 I. and bring the 

to infeoff the 1 into Court, becauſe the leſſer Sum is Parcel of the Sum 
Plainuff by nge; > Sr w_ 7 Sum ex. 
Day, us to ſd in the Obligation, and the Reſuſal ot this not ferve it; ſor ĩt is 
deliver to &c. Br. Tout temps priit, pl. 31. cites 20 E. 4. 1. Per Brian & Cyr 
im a DW 

- which is tender by the Defendant and Refuſal by the Plaintiff is ſufficient for the 
—— Br. Rinn. 1. per Brian & Cur. 2 


4s ifan . 3, Where the Deſcendant pleads Tender of the Money, and brings it im 
71 L Curt, and the Plaintiff takes another Iſſue for making the Defendant tot. 


: : & . . 2 1 
a with [8 the whole Obligation, if the If] ue paſſes againſt the Plaiutiff, he has lol 
Condirion the Money tender d tor ever. Br. tions, pl. 171. Cites 21 E. 4. 25. 
for the Pay- : 
ment L at a Day, and at the Day the Obligor renders the Money, and the Obligee refuſes 
ur rer in Attics of Debe ee the Obligacion, if the Defendant plende the Tender and Acta 
he maſt alle plead, that he is yer ready to pay the Money, and tender the me in Curt; but if tle 
Een Gre 
has — wu Co. Lixt. 207. .——S. P. Hob. 198, 199. Obiter, in of Brickhead 
* Or 


CY 

. Archbi 
For he has renounc'd the Condition, and the Benefit of it, by not praying Judgment for the 531. 
and there b no Confeſſion in this Caſe.  Jenk. 102. pl. 99. ett jo 
The Reaſen wherefore in the Cafe cf the Obligation, the Sum mentioned in the Condition is nt loſt 
the Tender and Refuſal, is not only for that it is « Duty and Parcel of the Obligation, and therefore 
is not loſt by the Tender and Refuſal, bur alſo for that the Obligee has Remedy at Law for the fame. 
And in this Caſe Liberata Pecunia non liberat cfferentem. Co. Litr. 207. a. 


ful 


Ih 
enter 
this 


upan Condition that the F. 
&c. it * Tender of the _ 


the due 


n is, becauſe the Loney is + collateral to the Land, and the Feoffee has no Remedy therefore. Ca 
+ See l U. the Caſe of Genne v. Tinker. 
5. Note, that in all Caſes of Condition for A I certain Sum is 


5, touching Lands or Tenements, if lawful Tender be once refi 
ought to tender the Money is of this quit, and fully diſcharg 


L 
: 


F 
4 


ought wo for ever after. Litt. S. 338. 

render 

Money is of this diſcharged for make any other Tender, but if it we , tho' the 
— 1 — — DNN. 


4 


and 


mortgages the Land to B. upon for thereof, if A. tender the Money w 
refuſes it, A. may enter into the Land, and the CERES ever — 
py cats no but if A. without any Loan, Debt or 

f upon Condition for the Payment of 100 l. to B. ler 
Caſe, if he tender the 100 l. to him, according to the Condition, and he refu'rs it, 


therefore ; and ſo is our Author in this and his other Caſes of like Nature to be under- 
. Litr. 209. a. b. 


F 


Fr. 
T 


Hil 
5 
= 
| 


6. It 


ks Tender. e 
I a Man make an Obl:gation of 1001. with Condition for the Deli- 8 
very of Corn or Timber, &c. or for the Performance of an Arbi of 
the doing of any Akt, &c. this is co//ateral to the Obligation; that is to 

is not Parcel of it; and theretore a Tender and Refufal is a perpe- 


— Bar. Co. Litt. 207. a. a 
7. A. by Indenture articled to pay to B. 110 L at a certain Day, and 6.25 ns 
* ” 


to 
articled npon the Receipt 
into 


Squire v. 
Grevil, but 
cites it by 


tion upon; For the Artie les expreis, that upon the Receipt of the Craidon, in 


L the Defendant would gi cq 
— the Breach is, that the Plaintiff render'd the 110 I. at the Septen That 


Day, and the Detendanr reſuſed to receive it, and has not ſealed the qc... 

Acquirtance, nor given the ond of 400 l. it may be it was the In- thing is a- 
tent of the Parties, that it ſhould be in the Ele&ion of the Defen- warced to 
dant either to receive the 110 I. or not to receive it, and the ye cone en 
itf is not prejudiced by the Deſendant's not receiving of it; ad 
if he thould fue tor the 110 l. the Plaintiff may plead this Tender 

al againtt him, and that l be j»dged a Payment, and when 
tor the 1101. you may fue him tor the Acquitrance and the 2* 
il capiat per Billun, niſi &c. Style 481. Trin. 1655. London 


205. to each 


Plaintiff refuſed to 


refuſed to pay. 
idle pay 


9 Award was to pay 10 I. to B. and Payment B. to releaſe. B. C Mod. 33. 
an bo ds os we. Reſolved, Gn,” 


B. was as much oblig'd to releaſe upon the Tender and Refuſal, as if he S. C accord- 


had actually received the Money. 1 Salk. I. 14. Trin. 2 Annæ, ! ; — 
RR. Simon v. GaviL 9 „LA. 


| Rep. 961. 
Car. 2. B. R. in Caſe of b. 
> 0 
have been reſolved - By Tender of the 10 L the 


KR. Eccleſtade v. Maliard. 


(O) Tender 


192 


— — zo 


Tender. 


* — 


— 


See (K 
(K) pl. 


3 * 


(o) Tender and Refuſal. In what Caſes it ſhall be a 


1. IF Money be tender'd, and none ready to receive it, and afterwards 

he to whom the Money is payable demands the Money, and the 
other refuſes to pay ; and atterwards an Aion is brought, and a Tender 
pleaded, ant ſhall pay Damages from the Time the Money was de- 
manded. Per Cur. Brownl. 71. Paſch. 12 Jac. Anon. 

2. 'Tho' a Bond be forſeited, if the Money be tender'd afterwards, no 
Intereſt ſhall be allow'd after the Tender. Toth. 89. cites 12 Car, 
Malton v. Pennell. 

3. It agor tenders the Money, and Mortgages refuſes it, Mort - 
ee thall aq ov re py _— 2 Freem. 

I 230. 26 15 Car. 2. g v. Burg 
T Fg was in Nature of a Mortgage, and Covenant to reconvey on 
Payment. 'The was tender d at the Day and Place, and refuſed, 
Decreed the Money without Intereſt from the Time of the Tender, and 


7 
Mo- 


5. On a Bill to ſorecloſe a Mortgage, Defendant anſwer'd, That 2 Per. 


of the Tender, at a Place and Time to be appointed by the Maſter, dif- 


counting the mean Profits &c. Fin. R. 379. Trin. 30 Car. 2. Newby v. 


Titing to A. that he would tender the 
in Liscelu s- Inn I 


B. from that Ti _ ready ne vt 
. from that Time s t it bei 
that B. was not ready to — And de 


his 


Order 


to accept it, becatſe neither 7 
it for the Reaſon, 

a Bank Bill ; but as to that, A. of himſelf had pre to turn it into 

wee Id — ob 8 Lord held, That tho 

a Jote might not be, ſtrictl I legal ; yet 

the Offering to turn it into Money, made LS any or either ol 


the Executors might have receiv'd and diſcharg'd the Debt, before Pro- 
bate 3 and that their being Executors in Truſt tor an Intant, did not put 
them on a better Foot than B. himſelf would have been, had he been 
living. And decreed a Redemption, on Payment of Principal and Ir- 
tereſt to the Day agreed upon, and no longer, and no Colts - 


— 


Tender. 


193 


Heir, on Payment to the Executors, to convey as 
Abr. Caſes, 318, 319. Hill. 79. Auſtin v. 
ir Wm. Dod well. 


— 


„ 


(P) Tender and Refuſal. Bar of Cyſts and Dunger. 1 Or. 


in Excuſe of Damages; and if pleaded 
L I W. v. Lewin. 


F. 
F 


f 
i 


pr 


f 


; 


l 
Eg 
7 
FF 


Hol Ch. 


promoted to a Benefice, 
that be tender d a competent 


upon ligation to pay 10 l. the Defendant Tender 
and that the Plaimiff refuſed, and Iſſze was not upon the 
but upon the Tender; for there can be no Refuſal unleſs there 


were a Tender ; and therefore the Plaintiff took 
| CY np rate 


3 
» I : 


3. 
+ It Man be bound by Obligation, that F. N. Cove- 
ns ante f ſac an dae of which 2 
N 


i 


Dd 


91. cires 


Contra if be 
had been 


2 Tender. 


'y to the Obligee 10 L there if he ſays that J. N. offer'd, and the Plaingp 
= the Obligee refuſed, this is a good Plea; for tho F. N. is @ Strange, 
9 jon, yet the Plaintiff is privy. Br. Tender, pl. 1. cite 
27 1. 


there 
Obligarion is forfeited ; and in that Caſe he wot ſay that be or J. N bas been alcrays ready, and ye; ; 
been info Performance Cee ad j N who © w yoy, vo Shanger to the OEe 
jon; Note i b i 
—— 2 — aud « and Place, Tender and Refuſal is no Excuſe of 
Ker Holt Ch. ]. 12 Mod. 441. Hill 12 W. 3. B R. Anon. 


muſt be at the Peril of 


and Wherly affirm'd the fame. Mo. 37. pl. 120. Trin. 4 Eliz. Anon. 
6. An Award was, that the Defendant att 


Ch. . put 2 who 
by the whole Court. Le. 71. 
Brett v. Andrews. Pl. 95 


„or Breaking 
and Williams J. No 
Intrufon, Maritagio non an 
Upon Demurrer to the ab- 
ed, without hearing of any Argument, That tor the Value 
Tender is not requilite; tor it is due de mero Jure 
without any Tender, and the alleging of Tender is but Surpluſage, and 
ves Colour to traverſe it, whereas it is zot tra verſable. And Williams 
id, ern uer; 
- for Wherefore they gave to enter judgment accordingly, &c. 
1. 1 15 
; dy faid, that he much doubted 


8. 


w and Rule of Reaſon in 
o in this Action the Ten- 


it was ad} 
that for the Reaſons 
Lord has 2 Years 
151. pl. 13. Hill 
Sin Debt An enjoy a Houſe for 3 Years 
— 2 ks Half-yearly tor it <4 at Michaelmas and 
A the De. Lad if he faiłd of Payment, the Award for enjoying to be 
: Joy ing 

ant void. that he tender d the oy at the Day and Place, and 
— that none re to receive it ; but did not ſet forth that he tender d 

was ready is of the 


left Hour of he Day. It was held not good ; and Judgment fir 
r 


ne 


S GD ax a6 a>. am. 


" ———— a A >\þ 


3 Tender. 195 


the Plaintiff: Cro. J. 423. pl. 4 Paſch. 15 Jac. B. K Furkſer and Bond 572 the 


V. on the Pre- 
Nobody was there to receive it, and that afterwards chem to pay the Money to the Plaintiff, but 
e And upon : frecial Demurrer, The Court held the Tender on the Land not well 


ir not being ſhewn that ir was made in convenient Tune on the Lands, before the Sunſet ; Bur this 
er wade. oo the Plaintiff. 
1 Latw. 390. 9 W. 3. Keating v. Iriſh. 


the ſame to N. the Def 
＋ the Money, where 


27th 


. 13. Caſe te 
ha; then e 4 ſpecial Requeſt by the Wife dum 
— — Marriage. Detendant pleaded in Bar, 
aknays ready to pay &c. and that be tender d it before the Aion 
and upon Demurrer to this Plea, way ang 
that the Tender was pleaded after two Requeſts, one 
| fola, and the other by the Plaintiffs after Marriage. 1 
Hill. 2 & 3 Jac. a. Johnſon & Uxor. v. 
14 Where a Tender and Refuſal is 
other Ample Specialty, the Deſendant need not conclude in 
but only in Diſchargeof the Damages; for in this Caſe 
2 Diſcharge to the Action, or to the Payment of the which is ſti 
due notwithftanding is only ro excuſe the 


| tug Dancge Ke: and would have imported them, 
e W have i 
one Fm &c. E 


and before 

lufficient Amends; And upon 

that the Tender came too late for the Damage done Ly that Hog which was in 
and therefore he ſhould bave traverſed that one Hog was in the 
Lutw. 1259. Trin. J W. 3. Alwaies v. Broom. 

17. Indebitatus Aſſumpſic &c. for ſeveral Sums upon 

endant aft 

Plaintiff. had 

be pleaded 


veral 


5H . fl.: 
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95 


Refuſal muſt be a- 


In what Caſes a 
leg d as well as a Tender. 


(R) 


* 


142218 
1 


of Judgment, That the Plaintiff did not intitle himſelt to an Action, Lancaſhi 
2 not aver a Refuſal, tho be bad averr d a Tender ; Burt it v. Killing- 
was there adjudg d well after Verdict; bat alſo held, that it would be vv — 
had os Demurrer. Sid. 13. pl. 3. Mich. 12 Car. 2. B. R. Ball v. Rapn gp 
Rayes 


- 7. Mm 
S. C——And in Comyns's Rep. 117. in S C. 


3. An T one to baild a 
other was to pay him fo much Aozey 
That he hop Tender fax _— the 
uſed to ſuffer him to build it. All the Court were of Opinion, That 35. 8 C.— 
J Tender without Averment of a Refuſal, was not 28 359. S. C. 


eaſhire Lan- 
: h ——And in 2 Salk. 123. in 8 C.—And i %. 4 
And in Comyns's Rep. 117. ins. C. 5 in Ld. Raym. Rep. 687. in S. C. 


4 Debt | Bond to pay 12 J. on 15 Aug. and on 15 Feb. by equal Por- S. C. cited 

_ pions. The Detendane pleaded, That on 15 Aug. 42 due, and 12 Mod. 

no more; and that be (the Detendant) an the jaid 15 Aug. at B. obtulit dt E 

the ſame, and was ever afterwards ready to pay it; and atter that, in Cat of 

viz.) on the I Decemb. &c. did pay it to the Plaintiff, which be did accept, Lancaſhire 
nde petit Judicium &c. Upon Demurrer the whole Court held the *- Killing- 

Pleading infuificient, becauſe it is n ſaid that the Plaintiff refuſed - — 

Otherwite if a Place ot Payment had been in the Condition, and it had 

been ſhewn in Pleading, that the Party who was to receive the Money 

was not there, and the Acceptance atter the Day ſignified nothing. 2 

Vent. 10% Mich. 1 W. & M. in C. B. Buckler v. Millerd. 

5. Detendant covenanted with the Plaintiff, that p two Days Notice, Ld. Raym. 
within a Tear, to be given at Hudſon-Bay Houſe, he would — 1000, oP 687. 
Keck in ſuch a Company, and would pay 2000/7. at the Transferring ' — 
thererf. The Declaration avers, That within the Year, viz. ſuch a Day, Salk, 62 
he leit Notice in Writing tor K. the Deſendant, to come to Hudſon - Bay pl. 3. S. 5 
Houſe the 4th ot November, which was alſo within the Year, to accept And per 
the Transfer ; that the Plaintiff was there on the fame Day ready, aud — — 
did tender 4 Transfer of the faid Stock to the Detendant; ber be the — at the 
Deiendant did not come and accept it, or pay the 20001. Per Holt Ch Time and 
J He ought to have averr'd the Tender and Refuſal; and in that Cafe to Place, he 
aver a Tender, without averring a Retufal likewiſe, would not do. 12 — — . 
Mod. 529. Trin. 13 W. 3. Lancaſhire v. Killingworth.—Cites 16 El. allo Ro 8 
31. 17 Ed. 3. 11. Refu'al, 
PP 
muſt ſhew 1 won himſelt was 1 Tine pt Pl. ce, — = ho C. w_ Da 
106, in the Caſe of Blackwell v. Naſh. Comyns's Rep. 116. pl. 31. 8 C. accordingly ; and that in 
ſuch Caſes the later Way of Pleading is, that rhe Defendant did not come, nor any other for him, tho* 
this is not of Neceſſity; for if a Man vleads a Tender and Refuſal, ir is ſufficient ro ſhew the Refuſal 
withour ſayi=g at what Time the Refufal was; for a Refuſal by the Party, at any Time or Place is 

tent, Hut if a Mean pleads Notice given, by which it appears that the Defendant was not pre ent 
when the Act onght to have b en dore, then the Plaintiff mutt fay that he was ready at ſuch a Time 
viz. to the laſt Part of the Time when rhe Thing was to be done; and that the nd int, or any for 
him, did nor come. And the Reaſon of all thoſe Caſes is, that when the Plaintiff himlf is to do an 
| . my 3 he 9 ſhew to the Court thut he had done every Thing that was 

Foyer, . b. — 2 1 92. And therefore Judgment was given for 


Eee (S) Bar 


Tender. 


— 
\© 
oC 


(S) Bar, in 

In Replecin Sheep. As to 200, the Defendant Ne priſ pas 
the De- „ be took them , and as to the 4 5 
— reaſon of the 7, abſque hoc that we tou them. 
taking the all, except the 7; and as to the 7, be ſaid ur 
Cattle Da- j 
2 : 
plied, and Hall; 

2 he took 


- and that 
but De 


the tak 


ing. It was moved in Arreſt of 
this is determined to be 


WT 
8 T 
* 


the Swfficiency of Amendt; and 
Agr of in hal 2 
Demurrer 
before rhe 


Ji 
1 


RI 


2. Refuſal of a Straager to the Obligation, is a good Plea in Bar. Br. 
* An - 


C. 
P. 3 : 22 
— 3. Treſpaſs of breaking his Cloſe, and ſpoiling his G the De- 
= vleaded endant ſaid, That the Treſqaſs did wet 2xceed 105. 33 hm ſaf- 
That he ten- ficient Amends. And it was held no Plea, but a void Tender. Cantrary 
der'd ſuffici- in Avowry tor Damage-feafanr, elſewhere. Br. Treſpaſs, pl. 214. cites 
— 1 21 H. J. 30. 


1 


And 


S. 


: 


Plaintiff refuſed the fame, and demanded ] &c. And upon 
Court was, That this is no Plca in Treſpaſs, in a Replevin it is a 
cauſam diverſitatis. Ow. 48. Mich. 32 & 35 Eliz. Kent v. Wichall, 


N. B. 69. (G) 31 Hf. 4 17. 


* 21 Fac. cap. 16. S. 5. That in all All ian: of Treſpaſs, 
rare clauſum fregit, wherein the Defendant or Defendants fhall diſclam, 
in bis or their Plea, to make any Tith to the Land in which the Treſpaſs is 
dant may by the Declaration ſuppoſed to be dune; and where the Treſpaſs is by Negii- 
cad the gence or unvoluntary, the Defendant „ fiud be admitted to plead 
a Diſclaimer, and that the reſpaſs was Neghgence, er unvoluntarily, 
. and - = —_ offer 1 Amends my uch 75 
in i Lr; whereupon, or upon ſome of which, the Plaintiff or Plaintiffs 
the Title, be forced to join Iſſue ; and if the ſaid Iſſue be found for - 4 (frm $24 
Wwithews ts Tendants, or the Plaintiff or Plaintiffs be nonſuited, ſuch Plaintiff or Plain- 
of 21 HH foal be clearly burr d from the ſajd Aion or Actions, and all oth:r Suits 
Jac. * concerning the ſame. | 
4 
— Litt. Rep. 355. Hill. 6 Car. C. B. Jennings v. Couſins. 
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Vent. 1 


temps priſt 


uncertain; nor 


General, ſee Condition, Rent, Stocks, 
Tout temps Priſt, and other Proper Titles. 


T 


plead | 
For more of Tender in 


r 
until the Statute ot 21 wy 
9 W. 3. in Caſe of Giles v. Hartis. 
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| Ancient Fee | the Feodary and his Anceſtors Time our of Mind, bave held ſuch a Fee, . 
2 Medium between theſe two, viz. Paternal Fer which comes by four D and 
of Diſcent, and define that to be the ancient, which deſcends from more. Conel's Inftivars, Fen 


Tir 3. & . 
. in his Introduction to old Engliſh Hiſtory 187. cites the following Records thereby to 
dun the — of the Novum and Verus Feoffamentum, viz. = 


Carta Albani de Hairun. 
Domino ſuo excellentiſimo Henrico Regi Anglia Albanus de Hairun, veſtræ excellemiæ not 
quod ego, in — — fefamento, de * 
quod de novo fefamento nichil babeo, nec Militem Feffatum aliquem habeo Valete. 
Carta Matthæi de Gerardi-villa. 
Marthæus de Gerardi villa tenet in Capite de Domino Rege Feodum unius Miliris de veteri Feb. 
mento & nullum habet Militem Fetamencum [Feotfatum] nec habet aliquid de novo. 


Carta Willielmi Filii Roberti. 


Fen- 


de 


Qs. 


de Novo 


in uſus Feud. Fol. 6. Crag de Jure Feud. fol. 55. Hanneron de Jure Feud. 30. And Sy 
Feud. cap. 3. Q. 12. 


(öS) /Yhat Things may be beld. 


N Advowſon in Groſs lies in Tenure. 42. E 3. 7.1 Þ.4 
A. 21 E. 3. 5 b. admitted. 25 E. 3. 54. admitted. Contra 
35+ | 


was held of him by Homoge and Fealty, and was appropriaced in Mortmain, and it h 
that the Advow ſon well lies in enure, and ir was by a common Perſon 


nota. 
be he 


afrer the King counted that the Advowſen in 
Daughters, and that the youngeſt was in his 
I. 15. cites 21 E. 3. 5. . 
im, and that the Tenant died withovr Heir, by 
Groſs in Tenure. Br. Tenures, pl. 10. cites 


CG 
of him certain Lands and Advo ſon in Chi- 


n _ 7 ———— 


= 


1 


F 
5 


| 
7 


is made 

Groſs, the A vowſon is beld Pro par ion. And 
Davers and Heuxſt ( Hengton] Right of the 
ſhall he at the Church or at 1 and the Lord may 

in the Glebe, Scil. the Beaſts Br. 


3 


Land held fince Time of Memory becomes a Priory ; This ſhall 
the Tenure. 42 E. 3. J 1 
which has been a Priory Time out of Mind 4£. may be held. 


be to one and 

to another, and then the Lord cannot diftrain. Br. Te- 
4 cires 32 E. 3. Firzh. Scire Facias 109. 

5. le was that Remainder is held, and by Eſchear the 

wi xrin and the Lord may have Action of Waſt, as he in 

ve had in his Lite. Br. Tenures, pl. 107. cites 


6. Aſfiſe of certain Wax and Cotton to make a Taper to burs is the Church 
tos in the County of Eſſex, and the Abbor of Stratford 


3 
E. 3. . 
1 lis in Teaure or the Sol 


dant, theretore Tenure. Br. Tenures, 
7. 1 Quare Impedit, ir was faid, 


Contra of an ® 


dant, Way, — Leets, Waifs, Strays 2 for 
s of the 1 5 he t * diſtrain in other 
es 2 

L Ibm _—_ Vav 
enures, pl. 34 cites 5 H. 7. ww 


[B 2.] Of what Thing to another. Ser (F) 


a Meſne gives the Menalty in Tail, en e 
Tenure between the Donee and Donor b. 1. 1. KG 


hold 
4719 


make 
1 
a Man bolds of another of his Manor by Suit to bis Mill, and 37. Temures, 


ants the Mill and Suit, yet the Heir of the Lord ſball have the yl. 58. cles 


1 2 Mill ; tor the Tenure is to the anor of the 19 E. 2 & 


Ff H Grantor Fitzh. Aſhſe 
399. 


* * 
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W 
pl. 333. Mich. 32 Waite v. Cooper. 


105. ſays, 

B among the Additions of Eſcheat, That Rent lies in Tenure, and Writ of Eſcheat lies 
»ppoſing that it is held &c. and yer the Land is held in Fact; quod nora ; therefore Quzre of 
And in the Additions of Efectione Cuſtodia, there it is ſaid that Writ of Excxione Cuſto- 
of Rent 1; E. 3. But Parn and Trewe held, that Rent docs not lie in Tenure ; and fo is the 
unleſs of rhe King, as it ſeems. — And Br. Intruſion, pl. 8. cites 11 H. 4. $2. and ſays, That Rent 
not lie in Tenure ; Per Norton Arg. But per Hank If there be Lord, Meſne, and Tenant, and 
the Meſne dies, and a Stranger gets the Rent, rhe Lord fhall have Writ of Ward, ſuppoſing the Rent 
u de held of him}, and if the Meſne dies withcut Heir, he ſhall have ri of Eſcheat, ſuppoſeng the Rent 
to be beld. Per Hill, It may be that he ſhall have ſuch Writ, but in the Cont be [ball declare that the 
Land is be!d by the Rent; and in vour Caſe if he demands the Ward, he ſhall ſay Terram ſuam tenuit 
&. without ſay ing any Thing of the Rent; and by him this Default in the Count fball abate the whele 
Cant and the cr hele II 7, becaule it comes by his own Shewing ; and cites Mich. 19 E 3. Firzh. Tir. 
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Gard 4o. to the ſame Purpoſe ; and fo, he ſays, it ſeems that it ſhall abate —Be. Eſchear, pl. -. ce, 
5 Cr. Tenures, pl. 14. cites S. C. 


in which Manor 


5. If a Man be ſeiſed of a Manor 22 , f 1 3 
Mill for che Grinding of W heat and other Grain, and before the Statute 
of Quiz emptores Terrarum he does inſeoff certain Tenants of the Manor 
of Parcel of the Manor, deing Suit at bis Mill ; this is a good Tenure 
the Word (Doing) Perk. S. 638. cites 9 Aff. 24 & M. 9 E. 3. 35. 

6. A Man may hold of F. V. as of bis Manor, but wot as of bes Houſe. 
Br. 'Tenures, pl. 47. + Per Gaſcoigne. 

Sp 7, 455-7 King, or of a common Perſon, ax 
bis Perſon; and fo is 2 H. 4. 3. Quod nora bene; for it is good Lay, 
Br. Tenures, pl. 47. cites 8 H. 4. 1. Per Gaſcoigne. 

g. If a Man had given Land to a» Abbot or Prior in Fee before the 8ta. 
tute of Quia emptores Terrarum, to find a Lamp &c. this is a Tenure, 2 
in a Ceflavit. Br. Tenures, pl. 62. cites 45 E. 3. 15. | 

9. Avowry made for Tenure of 10 Acres of Land for Suit to the Lan 
of the Defendant. And per Fineux Ch. J. A Man may hold by Suit to 
the Leer, and to be Cryer at the Leet, or to be Cullactar of Amercements of 
the Leet, or to repair 4 Bridge, High Way, or the like, or to keep a Bug 
con for Fear of Enemies, or the like. Br. Tenures, pl. 35. cites 12 H. 


7. 18. 

10. The King may licence the Tenant to give in Tail to hold of him(; 

and fo, to nel Feoflment to hold of himſelf and the King, ene? 
Lords may licence the * 71 ** hold if 
himſelf ; and this notwith ing the Statute of ores Terrarum; 
red was made in Advantage of them, 4 may diſ- 


pence with it. Per Fitzherbert J. Br. Tenures, pl. 2. cites 27 H. 8. 26, 


F) Of whom [a Man] ſhall hold by Creation of the 


. * 


over; For Example, by 
holden by KnightsService of the Feoffor, in Reſpect of the Tenure 
e Zea of the Feeffor, viz. the bleſne to bold 
(which was Socage) the Tenure between the Tenant and the Feoffor ſhould be Socage alſo; 
exure created by Law follows the Tenure, in reſpect᷑ whereof it cu created. 2 Init. 31. 


Reverſſon in Fee, 
p. 6. 21. Quere. 


4. N 


rn 


a . ou ere. ama. 


— 2 


6 | 
ein Donor, and not of the King. 4 Þ. 6. 22. d. adjudged. == 
take the Ti 7＋ 
eee 

— to the Kivg ; Bur if he rakes the one for his Tenant, as 
the one, or the like, he ſhall not have the other after ; For he has determined 
herbert ]. But ſee Contra 4 H. 6. 20, per Judicium. Br. Tenures, pl. 2 cites 2 


Quta Emptores 
N 1 

— 2A 
$. In Aſfiſe bt. a2, f tor Clear Law, that 


Fill is leaſed to the Mayor, Oc. in Fee Farm, 
hold them immediately of the Mayor, 


= aw of ie Zing inn. Br. Tenures, pl. 57. cites 


(2. E'b « Low ondeinl ther if dan ob is Artic, nd the 
ſeiſes and grants it over: 7 


* is.) cires 33 H. 6. 7 
a Man made nen 
of the Manor, and zot of his 


tate to hold ot him, 8283 


Perſon in Groſs ; Quod nota. 32 60. cires 22 H. 6. 
11. If before the Statute of 7 —— © - 


22 
Father and 2 Daughters, and the Father, being ſeiſed of Ay of mage 


ff 


Fly wn Mas 52 — Fee is Righe of 

12. If a ei in in Right of his Wife, and before the 4nd if the 

Searute of Quia Emprores Terrarum, DET 

2 Pre, the Feoffee thall bold of the Husband by ſuch - 77 
uaband and his Wife held over ; For the Husband the Feat. 


hold over. But it the Husband and Wite 


11 


e theſe Words (to ho 25 
we void. And the Feoffee ſhall hold of the Husband 

Services as held over ; $o thx if the Huabund dies, and 
aker his accepts ot the Services from the Feoffee, 
moid the ann View Perk. S. 660. 


* 


34.87 
FT, 
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(G) What Tenure the Law will create without expreſ; 


ervation. 


Eoffee before Quia Emptores ſhould hold by the ſame ger. 
I vices as Feollor held over. 45 E. 3. 13 b. 3D, 6. 11. Cg, 
But © the. (cif holds over by Knights Service during his Life and no longer, and that after 
; a » his 
th his Heirs ſhall hold by Feal ly, other Services, the Feoftee and his Heirs 
LI the Feolbe and dis i — — Perk. S. 698. * 


Feoffee of Part. before . 
rern 


they emeoff 2 Stranger of the Lands or Houſes to bold of ©; 
4 bold 02 becuule by 


And fo 1. 


If before 
of Quia 
Emptores 


notwi 1 © is reſerved only ro him, and he 
reſerve the ſame unto him alone, 1 as ns {wg x brews with his Com. 
panion the other Jointenant (to whom the Nett 
vation was not made} by Fealty, and 12 d. Rent, and and his ion ſha!! hold togetlier tle 
whole Land over by 2 5. becauſe then the Rent is ſeverable, and if they themſelves hold the ſame Lard 
over by a Horſe, it is ſaid, that the Feoſſee ſhall hold the ſame Moiety of him by Feilty and a 
Horſe. Tamen Quere, becauſe he was Party unto the Reſervation mad: unto his Companion &c. But 

the Jointenants had 74 a Stranger to bold beth of them, or of one of them, and expreſſed 14 Services, 
A ace vets Words, tne Feoſfce ſhall hold of them as they held over. Perk. S. 652. 


Per the 3. [So ie i the Thugs by Koi Service 
granted the Land Tenendum per x d. tor rvi tactendo capi- 
ſhall not de tibus Dominis feodi dedive Servicia Xo, "ki 


o przdicto, tho by the firit 
ds by Socage, yet by the 
over. E. 


Words be ſhould hold without more 


nuſor [of the Fine by which the Grant was made] who is his Meſne, and ſo he holds of the Meſue imme- 
diately by thoſe Services; and therefore the Iſſue taken was, whether the Meſne held over of the Lord 
Paramount in Chivalry, or in Socage, and not whether the Tenant [Plaintiff] held of the Defendant 
his Meſne, in Chivalry or in Socage ; Quod nota. And per Perſey, By this Tenure, viz. Facicnd 
Servitia debita Capitali Domino &c. he ſhail pay the Rent &c. to him for the Meſuc, but ſha!l nor do 
Homage, Fealty &c. which are Services Corporal; for thoſe ſhall be done by the Mclae himſelf. Note 
the Diverſity. Br. ＋ 1 10. cires 49 E. 3. 10. 

Perk. & 635. 8. P of a Fine by Grant and Render, and fays, That in this Caſe the Conuſce holds 
of the Conuſor by Knight Service, notwithſtanding that he expreſsly ſays that he ſhall do the Serv:.cs 
Capitalibus Dominis ; tor by theſe Words in this he ſhall not hold De Capitali Domino, becauſe 
there is a Tenure before expreſs d in the Fine, viz. by theſe Words, Reddendum inde ad Feſtum Cc. 
which Words make a Tenure of the Conuſor; fo that if he ſhall hold De Capitali Domino, then he 
ſhall hold the Land of two ſeveral Lords, which the Law will nor ſuffer in this Caſe. But if theſe 
Words were not in the Note of the Fine, viz. Reddendum inde ad Feſtum, viz. annuatim &c. pro am- 
nibus ſerviciis ſecularibus & demandis, then by the other Words the Conuſee ouglit to hold of the Lord 
Paramount by the like Services as the Conuſor held &c. 


Co.Lirt.143. 4. It @ Tenant gives in Tail, Donee ſhall hold by the ſame Ser 
Litr. S. 19. vices as Oonor holds over. 1 9.4 2. 49. 6. 20. ddudgea; far 
S.P. that Donor has the Ward of the Donee. Co. Litt. 23. 
hold by the ſame Services as Donor does to his next Lord Paramount, except the Dexees in Frartn:r- 
iage, Who fthall hold quietly from all Manner of Services, unleſs from Fealty, till the grb Degr*: 
„and then the Ifſue ſhall hold of the Donor, or his Heirs, as they hold over. And Cake in 
is Comment, 23. ſays, the Reaſon is, that when by Conſtruction of the Starure of W. 2. ther- 
was a Reverſion ſettled inthe Donor, by Reaſon of the Donee's having an Eſtate of Inheritance, the 


Judges reſolved thar he ſhould hold of his Donor, as his Donor held over; as if the Term had made 
2 Feoffment in Fee at the Common Law, the Feoffee ſhould have holden of the Feotfor as lie held 
over; and before the Statute of W. 2. the Donee had holden of the Donor as of his Perſon, and now af 


ha 


— 


- Reverſion; Ren a Man makes a * Leaſe for Life, or Years, and reſerves nothing, he ſhall 
pe Fear only and no Rent, tho the Leſſcy holds over & = &c. And this that Lirtleton ſays is re- 
— true, if the Donor makes no ſpecial Reſervation ; for then the ſpecial Reſervation excludes the 

enure which the Law would create. 


P 
ives the Tenancy in Tail Tenendum de Capitalibus Dominis 
= w — Fhonwre berwixt the Donor and the Donee 
ſhould be good, he ſhould holt the fame Land of 2 Lords, which 
2 Inft. 505. 8. P. 


. 
1 
F 
. 


637.— 


. So if a Meſne gives the eſnaity in Tail, the 
n by the ſame Services as he holds over. D. 4. 3. 


him 


Meſne acknowledged by Fine Sur Render to hold in Tail by 1 d. 1 
And by ſome, the "Tenant ſhall hold of the Conuſor, and ſhall not render theſe Services, but 
* 


due 
only for the 


6. [Bur] 


and not for himſelf ; Quære. Br. Tenures, pl. 51. cites 


if Tenant by Grand Serjeanty of the King gives in T 


Donee, the” be canner hold dy Cranld Dericanty, Fer be 


included in Grand 


aht Service, becaule it Sereanty. 
Litt. 23. 


Lord, Meſne, and Tenant by ſeveral Services, 
n= — and after the — * Iſſue, by 

as No pins aver Dr decauſe 
the Beſnalty is now cxtinct. Co. Litt. 23. 


ives in Tail, without reſerving any Thing; ſo that he [the Donee] holds by 4 d. in reſpect of the 
enure over, arrd after the Reverhon eſchears, now Donee ſhall hold 124 For the Meſnalty, 
which was 4 d. is extir ct, and the Law reſerv'd the Tenure u the Gift in Tail, in reſpect of the 
Meſnalty; and u hen the Meſnalty is extinct, the former Rent cen the Donor and Donce is ex- 
— >; ond then 47 — 2 | nb cl > — take Advantage, if the Donor by Re- 
e or Confirmation had holden by leiler i the Reaſon he ſhall be prejudiced w 
holds by greater Services. Co. Litt. 23. a. * 25 — 


9. fa Pan ſeiſed in Fee in Right of his Feme, Tenant by Knight Co. Lin. 23. 
Sie he in Tail, it ſeeins that the Donte — be ght a ſays, the 


Service; for tifl the Feme, or her Heir, purges the 3 


continuance, the Baron and his Heirs ſhail hold it ofthe Lord Pa- che Baron 
ramount by Knight Service. Contra Co. Lut. 23. - +. — (od 
ice, be- 
cauſe his Wife held the Land, and the Baron had nothing but in her Right; and in that Caſe the Ba- 
ron had gain'd a Reverſion by Wrong; and therefore ſuch a Donee ſhall do Fealry only. 
If Hus and ſeiſed of Land in Right of his Wife, makes a Feotfment in Fee, the Feoffee ſhall hold 
as the Wife held; for the Husband had nothing but in her Right. 2 Inſt. 502. 


10. Tf Tenant by Knight Service makes Gift in Tail, reſerving Fealty 
N the Donee ſhall hold in Socage by Fealty and Rent. Co. 


23. 
It. It ſcems, that if a Man gives Land pro Homagio & Servitiis to F. N. 
rendring Cd. that he Hall render 6 d. and Fealty, d ut not Homage; for 
chis 


pon Extinguiſh- 


74 . 3.8 J. 
75 2774777 
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ices whi 
ces By 


eoffmenr rhe 
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Br. Tenures, pl. 
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ſays, Quod quære; 
Land, 
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Th 


the Servi 
it 


erding any 


Moiety of 
ſhall hold the 
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Terrarum ane of them 


without reſe 
fo as the Avowry 
653. 
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for, by rhe 


12. If 2 
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Tenure. 


_— 


0 Of w»hom he ſhall hold. By expreſs Reſervation 
5 


F at Common Law the Tenant made Feoffinent Tenendum de Ca- 
iralibus 9" « « but of the 


Reverſion, and ſo 
yold of both. 4 * Fol. 502. 


9 
= 


S 


Ie 
88. 


o Manors in Fee, and held them of the King in 
, . and leaſed the 1ancr to C. for Term of bis ocon Life, 
in Tail Tenendum de Cayitali Domino; the Remainder 
; and the Remainder deſcended to 4. the eldeſt Son, 
2 andy ge ob — 2 
B. died, H. bis Son <vithin ige; and it was found 
ing in Chief, and died ſeiſed his Heir within 
for this Matter. Ard it was demurr'd for the Ki 
Hands of the King ſhould be 'd, and that 
this Remainder to the vichkt Feirs 


'y 
* 


and 


lied 
and 


71 


1 


8 
1 
: 
1 
7 
4 
: 


J 


5 


ng cannot hate to ſeteral Tenures of oxe and the ſame 
Donor and another of the Doneec ; and therefore if the 
ing, then the Donor ſhall hold of none; which is not fo, 
Doxor of the King, ut ante Donum. And per Haul and June ; 
ing to have elected the Donor or the Donee for his Tenant ; 
ing of the Services by the Hands 
was as above; therefore Brooke |. 
enures, pl. 21. cites 4 H. 6. 20. 

Where there is Lord and Tenant by Chivalry 
r i 


Lord immediately ; quod nota, per Danby Ch. 
a Doubt, becauſe no Notice was given 


2 


4 
Jah 


1 


— 
= 
= 
7 


1 
— 
A 


3. So if the Tenant of the Ki 
takbus Oominis, yet he ſhall ho! 
King; for the ſaid YSords are void. 4 Þ. 
Cale adjudged. 


Juſtices. 

2 King gives in Tail, and the Tenant in Tail dies ſeiſed, the King ſhall 
thing thereby; for the Tenant in Tail holds of bis Donor, and the King may receive the Rent 
vices of the Donor by the Hands of the Tenant in Tail, and yet he of the Donor. Per Wood, 
Keble, and Tremaile, I. quod affirmatur per omnes Br. Tenures, pl. 96. cites 4 H 7. 16. 


4 At the Common Law, before the Statute of Quia Emprores See Reſerva- 
Ka qo da opt for xy 
be a void Refervation to his Þeirs, and would create a 
Cenure he held over. Co. . b. 
2 common Perſon Come 


Tenant of Treaſon, 
is to another by theſe Words, Tenend 
— — & Conluera, hall be 
before, and not of the King. 6. 7, byPrifot. Co. frongly on, 
n + 
Molyns' Cafe, and fays that with this accords 8 E. 3 235. And as to the Caſ: of 2; H. 8. beiin is 
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iss referved, the Meſne is 4 Scranger. And if 
or 2 Krauger, betore the Scatute &c. 10 bold i 
che Feoffee „ only of his Feoffor. 

11. 2 E. 4. 
7. Lad if che Ten2ue betore the Searure had enfeoffed F. G. to 


S. 668. 
* If before the Statute there had been a Woman Seignore/;, and Te- 
and the Woman had takes Husband, and the Tenant cnfeoffed a 


enfeoffed a Stranger to 
is a void Tenure, and the 


Land, and t 
of the Lord Paramount, and to hold the other Acre of 


&c. Perk. S. 670. 


had enfeoffed a Stranger, 
other bad ajſign'd the Feoffee to bold of 


17. It Lord and Tenant had been before the 
Lird granted his Seignory unto 4 er, and the 7: 
Stranger to hold of the Grantee of the Lord, the fame 
an Acrornmenr, and al ſo to a new Tenure; 
a Stranger unto the Reſervation of the Seigniory 
and the Tenant. But as to that, ie ny Be os ns oe PHONE 
by Matter en fait, viz. by the Grant with the Attornment; and fo it 
be, notwithitanding the Lord had granted it unto the Uſe of the 
Grantor &c. And the fame Law is where a Meſnalty eſcheats, mutatis 
murandis. Perk. S. 669. | 

18. If the Feoffor &c. or Donor & e or Leſſor for Life, had reſerved 
un hm upon the Feoffinent before the Statute ; Or had unto 
him upon the Giſt or Leaſe, after the faid Statute, Knights Service, 
Fealty, and 10 4. or a Horſe Sc. and dies, his Heir ſball have only F, 
becaule the Reſervation does not extend unto the Heir 
Donor, or Leſſor. Perk. S. 699. 

19. Tenant tor Lite and Tenant in 'Tail 
of the Statute of Onia ores &C. 
or where 


coffed 
—.— 


are not wholly 
3. Force 


Force of this Act, bur otherwiſe it is when a R 1 remains in the Do- 
wor or Leſſor. For if a Man at this Day make Git in Tail, Tenend de 
talibus dominis feodi &c. theſe Words are void, and he ſhall hold 
the Donor. 2 Inſt. 50g. | 
20. Tenant was attainted of T and his Manor &c. forfeited to Ibid 13 1. the 
E 2. who granted the fame to J. S. in Fee, Tenendum de Nobis & Here- Keporter 
dibus noſtris per Servitium i miliris in perpetuum, and 101. Rent, — 5d 
E faciendo alls Capitalibus Dominis feodi ills,” fs qui fueriut, Redditus & 8 8K 
tia inde debita antequam ad mann noſtrns taliter devenerunt, ſalvis 283. 17 E 7 
Nobis C H.eredibus noftris feodis militunme c. Reſolved by the 2 Chief 59 b 25 


Juſtices, and Chief Baron, That the Tenure of the Meine is revived, 3 . KE. 

notwithitanding the K ing firſt of all reſerved to himſelf other Services, tion, 19. 

Viz. Knight-Service, where the Meſne before the Attainder held cf the 49 E. 3. 10. 

King in Hege; and tho? the King has reſerved other Rent, yer wn 5 
7 


Tenure. 


Law) the Clauſe of Revivor ſhall 
eſtitution of an ancient Right ſhall be preſerr d. 
- 14 Trin. 9 Jac. in the Court of Wards. Bewley's Caſe. 


C Tenure with | ancient Right, the firſt R 


5 ) Upon what Reſervation [the Tenure] ſhall be 
= 4-4 18 Ge Service 4 the King, and where without ky 
| ſervation. Tenure by Knight Service of the King. 


Br. Te- . I F the King grants Land and reſerves no Banner of ching, nor 
nares, pl. 3 : 

— 7 ſpeaks of any ching in this Cale for Non-Certainty, it thalle 
S. P. cine by Knight Service. * 33 Þ. 6, 7. by tilat. Ca. 9. Love, 


the Farm of a Vill in Fee to hold of him by 


SKY 


+ 3- 455 

Lite a Farm of a Dill, and after con- 
Servitia inde debita & conſueta, jt 
| moſt for the King's un 
Knight Service. 44 22. adjudgen. 


2887. | 


fo whee 4 If the and reſerves 10 8. Rent a Year, and 
King does not men be held, it ſhall be held by Socagt, in 
Er as much as there is a ſpecial Reſervation made. Ser 33 Þ. 6, 7. 
nobis &c. by the Service of a red the Feaſt of St. the Baptiſt pro omnibus aliis Sercitiic. 
It was oby thar — o, = —— of a Roſe — pro — — becauſe 
Homage or F at leaſt, is incident to every Tenure ; and fince other Services ſhall be 
wer d, it is the beſt for the King and the moſt high, which is Knight Service, and 


reſolved, That fince Fealty is incident to every Rent · Service, the Law 


add thereto ; the Tenure ſhall be by a Roſc and Fealty. 
Scaccario, Wheeler's Caſe. —— CitcsS. C. 


* Br. Te- Land 4 

nures, Service. Co 

ar {hs 

— 

hoc. —— But by ion of Law, ir ſhall be held of the King in Capite by 
Knight Service, Proportion of the Land which to a Knight's Fee 
And the » becauſe the King, upon the Grant of the Services, 1:mired the 
Tenure to Exactions, and Demands. 9 Rep. 123. b. Trin. ? Jac." 


; 
1 


*'s Cafe. 


6. Tae 


. 19 El 359. 
Land was held oft rhe Biſhop of Durham in Capite. 10 El. D. 2-3. 


C > . Tenures, 
tho” it be a T + Perſon, Poſſibilĩtv 
grow or aſpire to be a Teaure in Cavite of the ing, if the Prince — bo i 
create ſuch Tenure of his Perſon, and after is made ings this docs not become Tenure in Chief Arg 
Dar. Rep. 59. a. in the Caſe of the County Palatine of Wexford. 


6. As the Prince cannot create a Tenure in Capite. D. 30. b - 


9. 44 
7. Land cannot be held of the Duke of Cornwall in Chief by Am 
Service. D. 9 b. 5. B. R. Rot. 85. admitted. Contra 4s A 
75. admitted. 


(L 2) las ſhall be ſaid a Tenure in Capite. 


Ring in Capi of an H , 
Gan may bow of the in of the Bows ; this appears by 
rit funde the Statute of x E. z. cap. 12, 13. quod Dive 
Na. 175. A ane es this accordingly 


holden 


intended of the King; for he is 
Regularly a ure of the King, as of bis Perſon, ts a Tenure in Capite, fo call'd 
becau'e the Head is the principal Part of the Body, and he that holds of any common Perſon as of his 
Per ſon, he in Truth holds in Capite; bur again, Propter excellentiam, it is only in common Under- 
ſtanding applied to the King, and that a Seigniory of 4 cen Perſon i called a Ii nure in groſs, that is, by 
wlelf, and not link'd or ticd to any Manor &c. Lirr. 108 4 


Iii 2. Tf 


214 Tenure. 


Br. Te- a Ban holds of the King as of his Crown of the Honog, 7; 
nuns, $1.61. Berk hamltead, this 18 a Cenure in cit, 21 E. 3.41. b. * 


That in Ward the Prince counted that a Man held of the King in Chivalry as of his Crown, of the 
Honour of Birkhamſtead by Service of Chivalry ; and that the King had given the fame Honour to him 
and his Heirs Kings of England &c. Brooke ſays, That fo it ſeems that ſome Flonour may be held in Ci. 
te. And ſee Magna Charta, that all Honours are not in Capite; for it is not properly in Cay; 
(S chere he hodts of rhe King, as of his Perſon, rr or Honour. 8. C. cia 
Arg Dav. Rep. 59.2 in the Caſe of the County Palatine of Wexford, that the Prince ſhall not have 
the Prerogative of n during — „* of * n 
An Hloncur is the molt e Seigni others, originally created ine, bur 

afterwards be granted to others. GS. La. 108. a. mg, but may 


* 
: 


je 


Fel 
; 


— 
I 


(there call'd Penerel) was call'd and known by 

Hatfield Peverell, ſometimes Pevere! London, and ſomerimes the Honour of Hatfield 
t all was in Truth but one Honour, and not diverſe. 

in Chizalry in Capite, as of his Honour of Raylegh ; and it 

te, body oo ib fs — ot Ones 

his other Lands, which ſhould not be if it had been in Capire ; for then the King ſhould 

i Aer Br. Tenures, pl. 94 cites 3 E. 3. Rot. 2. in the Exchequer. And 

Matter there 5 H. 6. Ro. 4 Ex parte Remembr* Theſaurarii; Hut other u iſe it is, if the 

be annexed to the Crown ; for then the Honour is in Capite. And Anno 11 H. . the Honour of 

annexed to the Crown, therefore now this is in Capite But <whbere the Kine gives Land to 


y 
1 
R 

J 

7 8 

F 

2 


] 


F 
445 
8 


=5 
5 


fuch 


; 


if 
; 


him by Fealty, and 2 d. reg” mane ooo hy - for it is of the Perſon of the 
i — Br. Tenures, pl. 94 cites 


K as of the Manor of B. Note 


2 


Te is a 6. 4, 

manifeſt which is a 

e , 7, Ma Ban holds of che Ki | 

the * Service of going into the War of the Prince at the Charges ofthe 

Difference Te- Prince, this is not any Tenure in chief. f D. 27. 18 El. 344 3. 

Caſe of the W, El. 245. OVER before 

the Subjection of Wale. >a te Th ERS» Fi rule foray Ser- 
in his War ; this was not Tenure of which the Common Law could take Notice ; for this 


Vice to 
inci of M al was not governed by the Common Law, but was a Dominion by itſelf, and had its proper 
r D of the 

| Tis i Prince of Walks, could not become « Cayite Tenure 
County Palatine, as well in Ireland as in England, was originally Par 

, and — from the — and was alwvays governed by the Lacus of England, and 

there were held by Services aud Tenures, of which the Common Law took Notice, tho” the 


— e 8 


Tenure. 


„ 


a 6 finding it not to be in Capite, i 
1 irne Parcel of the old Honour of 


ice, and thi 
to lay, Ittainder ec. or by Purchaſe, or 
—4 . e as 

30 D. 8. 44 27. 1 El. 168. 18D, Ancient 
tine 63. Charta, cap. 31. f 29 Þ.8. DS. 113. 4 2 
22 1 Crown and Royalty againſt Enemies and Rebels. D. 44. 
n. G Ii 10 2 8 f 
+ Br. Tenures, pl. 61. cites 29 H. 9. S. C. —— r. Livery, pl. 57. cites S. C. 


as 
b 


and menc'd in 


10. Tf the King gives Land to hold of him, as of an Honour or Ma- It is all one 


nor, which is not any of the Ancient Honours, this is not a Cenute in *< 
Capite. D. zo Þ. 8. S. 113. 


wohis wt de Manerio Ec. in Catite, and where the Words are tranſpoſed, viz. De nobis in Capi 

- nerio &c. For when in the Beginning or End it is expreſsly limited to be held Ut de io, the 
Tenure of the Perſon is abundant. 12 Rep 135. Ettwick's Caſe —— This was held as a Meſne Te- 
nure, and not a Tenure in Capite. Ibid. 136. cites Baron Luke's Caſe. 


11 A Tenure in Capite ought to commence and take irs ** 
Creation by the King himielt, and not Dubzject. D. 5.8. 
29. 1 For this Cu nne 


any after be a Tenure in chief. ; 
12. I Tenure in Capite is a Tenure of the King as of his 
that is, as he is King, and of his Perſon. Co. Litt. 108. 


the King, as of any Honour, Caftle, Manor &c. Co. Litt. 108. a. —F. N. B. 5. 

and that becauſe the Wrir of Right, in fuch Caſe of its being held of an Honour &c ſhall 
tothe Bailiff of the Honour or Caftle, or Manor to do Ni Bur when the Lands 
King as of his Crown, they are not held of any Manor, Caftle, or Honour, but meerl 
King, and of the King's wn as of a Seigniory by itſelf in groſs, and in chi 

Signiories. D. 44. b. Mich. 30 H. 8. pl. 44 S. P Gilbert's Caſe ; and that if Wrir of Right be 
brought of Lands held of the King in chief, the Writ ſhall be directed to the Sheritf. 


holds of Perſon i of his k. 
e e eee 
Treaſon) he holdeth ot the] Perſon of the King, yet he 
im the Original 


C Tenure 
Cs. Tir nn 
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——— Ti: where the Land that i holden of the King, as of — 
—— os Man fr be hereby D 2 
„= it appears, that a Subject may have an Honour. 2 Ind. 65. 

ig. Complaine was made at the ſecond Parliamene in Anao 1 E. 4. as 

appears cap. 13. ſed 
L 

Brooke ſays, And | 
Ke | iſe the Plaine was of an Office, viz. that he held the Ubery 


N 


be Serjeanty of C. B. is P in Chiet ot 
ing. Rr. Tem pl. A 4 cites 8 Aff 5. Brooks fays, 
hold of the King in Capite in S- 
; And fois — — Br. 
| held, Thar if [ic be found that] a 
| of Lancafter, Per que Sereiti : 
ron IH 
be as ic kad been ins Rhani- 


Ter 


or 
30 H. 8. Gilberr's Caſe. 
: For tuch Tenure is of none 


8. 

of Glouceſter, whereof two 
and the third Part by the 

e of Buckingham, ſhall not be accounted a Te- 


Parts came to the Ki 
Attainder of the late 


nure in Chief of the King, as of his gi 

of other Lands to the King. D. 53. pl. 6. Trin. 36 H. 8. fa 

ſo decreed in the Caſe of the Heir of Arthur de C who was in 
Ward to the King, by reaſon of the faid Tenure by Service of Chivalry 


ut de Honore, as above. 
26. 2E. 6. cap. 8. Enacts, That where an Office is found by theſe Wards, 
S 

fred” ignorant, or find then t | per que ſervitia for 
| . it wot be taken for an immediate Tenure of the King in Chief, if 
es Melius inquirendam to be awarded, as bas been accuſt 


Office 
Ten 


King, per 
ſervitia &c. vet if, upon the Melius Inquirendum, the Tenure be found of a Subject, the firſt 
Oce knw lod d Fee ſenfum hujus Statuti, and need not be traverſed ; and the Melius &c. is i 


Nature of the Diem Clauſit extremum, or Mandamus &c. And this was but a Declaration of the 


found again 
ite ; and ſo it was before the making 
if, upon the Melius, a Tenure be f 
taken for Knights Service. Co. Lit. 7; 

27. Of ancient Time every Earidom and Baroay were holden of the Co. Lirr. $;. 
ng in Capite. 2 Init. 7. 27 fays, 
before 0 

ar be the Starure of Magna Charta, and thar the King would not ſuffer them to be divided 


20. 


are without uch Earldoms and Baronics of the King 
K kk 23. The 


Tenure. 


21: 
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Tenure. 


_— 


the Releafor 


nn. 


* Ciftle- (O) Knights-Service, "— How it 1s to be 


eret aCaftle . 
— in iple cam facere vo 
the King- minem faciat, 
_ Er th 
out | - 
ing's Li- * 
cence. Bur 
— n kt ith all the Liberties ing to it, unto a Subject, he grants Caſtle-guard 

2 * 
if n be any ſuch Service due unto it ; and for is eaſon this Service — wag? 
ject as the Right of a Foreſt ier N Caſtle of the 
— or another Lord's, as often as the F this is preperly — 
when 1 uires the Perſon of the Tenant ; bet when it is concerted into @ certain pecuniary Mult, 
able car 


a Pay- 
the Fortify i: Guarding of a Caſtle, is is alier d from the Nature of Knight 
Inſtitutes, 2 Tu. 5 84 | 


+ Conftabularius is taken here for Caftellanus. n 20. Thi Ad 
Aer w. The if, 
„ viz. to keep 
either by himſelf, or by 


= 
* 


j 


— — — — — ==_ — ?:?hD! —— 
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2 his own Perſon, or by his Eſquire, or another appointed by him 
jo. Bacon of Government, 267. 


by * Knights-Service, What. [And colin See (Fa) 
Writ lay of u.] T 


iy, the Lord ſhall 
they b * 
75. 


See Syelm. Gloſſ Verbo Drenches, Drengus, Drengagium, which Words he ſays gave him great 
Perplexity a long tune. | 


2, A Forcign Service is Rnight-Servtce. 7 Þ. 4 19. b. 5. P. >, 
enure, 
12. cites S. C. But Brooke fays, he wonders that Foreign Service is Service of Chivalry, unlels the 
next Lord holds by Scrvictum Militare of his next Lord. | 
It is call'd Serviatum Forinſccum, 4 ai.z pertinet ad Domizum Regem & wen ad Capitalem Dominum riſ? 
cum in propria Perſon proteins trevit in ſercitio, & 11h cum pro ſervitio ſuo farisfecerit Domino Reg:, 
&c. ideo forinſecum dici poteſt, quia fit E* capitur foris ſive extra ſervitium, quod fit Domino caprtali. Co. 
Lin. 69. b. cires Bract. Lib. 2. 36. S. P. And it is alſo call'd Regale Servitiam, quia ſpecialiter 
inet ad Dominum R Ur ſi dicarur in Carta, faciendo inde forinſecum ſervitium, vel Rega'c 
— vel ſervitium 1 Regis, quod idemeſt, &c. And another ſays; Et ſunt quædam ſervitia 
forinſeca quz dici pcterunt Regalia quæ ad ſcutum præſtanmtur, & inde habeas ſcuragium, & ratione 
ſcuri pro feodo milirari reputatur &c. So as in reſpect of him that does ir, ir is call'd Servitium Miliris ; 
bur in reſpe ct of him for ard ro whom ir is done, viz. to the King, and for the Realm, it is call'd Ser- 
vitium Regale, or Scrvicium Domini Regis, &c. Ca Litr. 74. b. 75. a. | 


3. A Fine was levied of a Knight's Fee. 5 E. 3. 213. 16 E. z. 
Btiet 655. 

4. 11 H. 3. among the Rolls in the Tower of London Rot. 13. 
Wiilieluus de Gerdelleg petit verſus S. Yan ertraneum, feodum 
umus n:ti:t!s cum pertmentus in S. Che Octendant pleaded Re- 
covery of the Adnouion, which once appertain'd to the ſam L 
+ which the Oemandant acknowledged. And therefore, FSALID 
andant petit * dimidium teodum cum pertinentiis, nulla farta * Fol. 50s. 
Exceptione de advocatione illa, Confideratum eſt quod Defendens (HV 
1 — a hoc Breve, c iple fine die gc. and the Plaintiffs 
. Dide Oower, 161. 196. 165. adjudged that Writ of Dower lies 
of a Knight's Fee. | W 

6, B. 12. E. 2. Brief 184. by Berr. In ancient Times, at the 
z Lau, a Ban ſhauld have Præcipe quod reddat of a Knight's 
. 1+ 3E. 1. B. Rot. 10 A. queritur de B. quod cum ipſe teneat de 
Iplo 2 Carucatas terrz in Conington, per Homagium, & per Servitium 
militare unde 12 Carucatæ terre fac ĩunt unum teodum militis pro omni 
ſervicio, Ind I. 5. E. 1. B. Ret. 2, unde 22 Virgatz terry taciunr 
keodum miliris. Dide my Yanuſcript Regiſter bound with Magna 

"EIN BREE * 
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fol. 2. Chere is 


teod 
ebar 


der. Quo 43. Carucatz terræ faciunt feodum unius miliris. 


Writ 
vel 
unt 
ſol 
of Ovini 2 the C 4 of Kni hr” - 
hood of a Knight. See Co. Litt. 69. a. whme he — of this dienes: 


a 
terre, 
terræ faci 
quæ 


Regiftr, dv. 
1 2 


2. 
R. 


B. 


tot Carucatæ 


tot Vi 


Boes to the Lively. 


: 


1 


= 


—— 


ipte teneatur ad ſorinſecum Domino & F 
t alium inde ulterĩus Feoffare fine 


5 


82188888 
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Vun 
Bram, 


48 
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; my: 
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forinſeco. 


Redwenzo | 


de eodem E 
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a, Ve 


74 


Five Land to hold by leſs Service 


vi 


TT 


I 


tur nec peti poterit propter incertitudinem. 


36, C9. 


Han 


initio, nec fit certum forinſecum in Charta ex 


.may 


ut 1 x 


— in exten rl 


11 
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8 E. 1. b. & IF there be 
16. Pill. 8 E. 2. Rot. 64 n - 
gives the T. 


of E. 2. 88. b. there is a Cift in Fee of 

2 pro Homagio & nee pe forinſecum — 
ler, ad Seuragjum 20 8. quando venit duos folidos & unum qua- 
drantem us &c. 

18. 31 E.. Rot. Finium, MD. 9. Per ſorinſecum Servitium Cor- He that 


holds by Knight Service. Co. Litt. 69. that in the 


ee e owe hel of the King by Corrs 

of he CY bei Þ Grand Ser the Scots, 
, which Service is Grand Serjranty. Pur if any Tenant hold of any other 
the King by ſuch Service of Cornage, this is not Grand Serjeanty, bur it is Knights Service. 


20, Capitula Eicaetriz in Magna Charta, fol. 163. Item fi — xf.14 
4 icæ perſonæ a Conq ſea 5 
Tenementa de Servitio milicari, vel aliquo alio 
Regni onerata acquiherunt, NN 
ſects & de cujuscunque F ſunt &c. 

21. Na Man gives Land in Tail, rendring Rent & faciendo forin- See (G) pl. 3 
— — in thts Caſe he ſhall dave becauſe all is one 


all Exactions, Salvo Servitio Domini R _ 
Canes ue acras liberz Terræ de Feodo — 
1 Prior of Bodmin gave to Richard 
Faciendo de eiſdem tribus acris Ingeramo de = 
pertinet ad 


gave 
| to the Eart Cornwall, Reddendo Annuatim 2 Calcaria J. D for 
* Salvo —_ nbi & hæredibus ſuis Servitio forinſeco debiro & - 


the Moiety, nds ach Part of Lit: 5. 98. 


by Parliament; and becauſe the 

24 Tenure by Crna axe, if ir be of any ocher Lord than the King, is 
— 2 In 165 _— 5k ihrs 5 

25. Every Tenure by Eſcuage is a Tenure ni Service; we 4 

1 that holds by E, Service holds not by Eſcuage. Co. 


26. Sir Rich. Rokfley Knight did hold Lands ar Seaton by Ser- 
Jeanty to be Vautrarius Regis, that is to be the King's Fore-t5orman 
when 


— 


un 
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when the King vent to Gaſcoigne, Donec peruſus fair Pari ſolearum 
14 d. rr — 
b. 


ci the 
And this Service being admitted to be performed when the King wen 
Gaſcoigne to make War, is Knight Service. Co. Litt. 69. „ 


* Eſcuage, (Q) Tenure by Eſcuage. 


in Latin 
Scutagium, 
Was a Spe- 
cica of Knight I, 
Service. 
held by the 
Service ot a 
hole 


a Knight's 
Fee; And 
1. 


Xing == Tall, the Names of thole who did their Services and 
er Parkamentorum, the King 


Voyage Fines. 14 E. 2. Liber 
Solana 10 CUuage Of tie Bars ot the g. 10. 20. 32. 34 C. 1. and 4 E. 2. for 
ſubdue the YDarsS of Wales and Scotland. 8 E. 2. Rot. Fintum Hemd 10 
co. Bo Commiſſion to levy Eicuage for the Bears of the 28. 34 C 31 C. 1. 
aB Kot. Stutagu de 1. Ulgue 12 E. 2 tor the Eſtuage of the 34 E. i 


to be with the King 4o Days well array'd for the War; He that held 
be with him 20; and thoſe that held by more or leſs, ht to be with him more 
the ſame Proportion. And one might hold to ſerve the in his Wars in other 
as Scotland. Hawk. Co. Lit. 111, 112. S. P. Cowel's Inftirates, 2 Lib. Tir. 3. S. 5. 
When ſuch as held by Knight Service fail'd on any Expedition, in coming or rendring his Quota af 
Men, according to his Tenure, the Puniſkment originally was to ſeiſe his . 
Seiſure was c 'd into an Eſcuage, or a Fine, according to the Degree of Failure; bur if they ſent 
inflead of perſonally appearing, they made a Compoſition with the Kirg for not attending in Perſon, but 
ſending others; if he did not come at all, then he was affeſs'd for all the Lands he held, but had no E, 
cuage his Tenants; bur if he came, and there was a Neficiercy in any of his Tenants, he had E 


Half a Kni 


cuage from his Tenants : This was an Inducement for every Perſon ro come or ſend, becuuſe he had ro 
Eſcuage at all, unlefs he were there, or ſent; ſo that all the Elcuage fell on Lim, and he had no Aid 
over. Gilb Hiſt. View of the Exch. 21, 22. 


ad gone a Vo Royal into 
b- derauſe Scotland — 


$9 R. 4. K. Edward z. made one or more Royal Voyages int 
The King Scotland, pet ſcuage was paid ; But it tems wins was 


becauſe Aids were granted to him for this t by Parliament; 
wn of be dür ſee the Pardon of 50 E. 5. where Forfins, Relics any Ef 


Profit 
Royal Lirtleron 


oyal ro War; ſo as there is a Voyage of War, anda 


i 1285 


12. Statutum de Religioſis 7 E. x. in Magna Charta, fol. 79. b. in fine 
Statuti, Nos ſtatim per annum completum a tempore quo huzuſms- 


u Empriones et. e Tenementa huzufmodi capiemus 

Dam noftram aut alias inde fefabimus per certa Servitia 

inde ad Defenfionem noftri ſatves Ci 

Frodorum illotum WBardis 
S > Servitiis inde 


in illig Servicus 
13. Tenant tor Lite may do 


Firz, Fine, 1. 
Mm m 16. As 
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a= 
16. He that holds by Homage, Fealty, and Eſcuage, holds ny 
1 Ke Tenures, pl. 85 cites 13 47 + and Fra 
vowry, 197. 


ces, Eicuage 
18. E is directe 
e e 
arliament to any Sum, pay the Moiety of 
Sum, and ſome only the 4th Part of that Sum. 4 1 


8 


Ln 


Fed Eſcuage. * Of what Service it is Due. Eſcuage i 


Fol. 509. 


nut due for any Service of + Grand Serjeanty. 


Conſtable of England ought by his Office to go with the 


W 


. 
I hath i to this enſui iſion viz. no E'cus 

for the redeeming of the ing's Perſon, making of his eldeſt Son a Kg! , and one 
of his cldeſt Daughter; And for this there fall be only reaſonable Aid : And in like Mary! 
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ſhall the Aids of the City of London be ſet. And for the hu 


we will 
hbiſhops, Biſhops, Abbors, Earls, and greater Barons of the om evally our 
—_ ard will cauſe to be fummon'd in general by our Sheriff, and Bail all ZE. 
in Capite, to be at a certain Day after 40 Days at the leaft, and at a i ; and we 


the Cauſe in all our Writs; And the Matter at the appointed ſhall proceed 

—— of thoſe that ſhall be preſent, altho* all that were fummon'd come. 

not allow Man to take Aid of his Freemen, unleſs for Redemption of his Body, and making 

eldeſt Son a __ —_— for his eldeſt Daughter; And this 

only. This is copied our in Gilb. Hiſt. View of the Exch. 12. wich a 
way of Explanation, in Parentheſes, bur as ir is mention'd as an Addendum, it may 

Natice as being an Addition by ſome other Hand, and the Introductory Note 


— 


i 


| 
F=oP 


8. 


* 


deſerve the 


2 
be 


E. 2. Rot. Finium . 1. Two Barks de Scuto given 
ge Eſuage of 4 E. 2. Jbidem. H. 2. 40 f. de Scuto ve tempore 
I. 


3. Albeit Eſcuage uncertain be due by Tenure, yet becauſe the Aſ- 
ſeflment thereot concerned ſo many, and ſo great a Number of the Subject 
of the Realm, it could not be atletied by the King, or any other bur 
by Parliament. And this was by the Common Law. No Eſcuage was aſ- 
ſeſſed by Parliament ſince the Reign of Ed. 2. and in the Sth Year of his 
Reign Eſcuage was aſleſſed. Co. Litt. 72. a. b. 


5 


8 
» 


(T) Eſcuage. By car the Service is to be done. 


1. V Enes and Abeſſes da the Services always by others. 10 EC. 1 Lin 8. 
1 —— SP. and 
Perſons of Religion. And Ld. Coke in his Comment, pag. o b. That the Word (Reli- 


ion) is taked largely, vis. not only for regular or dead Perſons, Abbots, Monks &c. but for ſecular 
Dale, as ge, Parſons, Vicars &c. for neither are bound to go in proper Perſon. 


7 ſeems by all the Eſcuane MBarſhaiſea Rolls all Co. Lin 
is — EY »P in ———— oughr to do 222 — 2 
in proper Perſon, and not by another. * 


2 Man maim'd, blind, Deaf, of decrepit Age &c. are not bound to go in 


3.10 E. 1. Mareſcalli Bemb. 5. Infirmus facit per alium 
bare aMſeace ds Liceotis Regis recogrovic, & foci 


per J. & EC. 
4. of right, who by ought to be in 
en another to be 


6 


Amp in 
intitied, Negotia 


| 5. Pro Rege de Fini 
Epiſcopis, Abbari Prioribus, & omni 
5 ul ieribus & aliis debilibus & ad laborandum im- 
potentibus &c. et Serv ĩtia nobis tacere debent. 
7. If there be Lord, Aleſuc, and Tenant, and each holds of the other by The Lord 
Eſcuage, and the Tenant goes a Voyage into Scrtland, the Lord ſhall not ſhall not 


ve Eleuage of the Meſne. The Reaſon ſeems to be, inaſmuch as there bre 74 
[bat be 


„„ . 


a — 
or one and the ſame Land; quere inde. 5 
3- & Firzh. Tir. Avowry, 242. 1. 


Knights-Service 
Liz. 11 with he King, it ſuffices for boch, and both of Wem cannor be 
© 4 + ata eee Co. Lin. 
re- 
If the Tenant paravail it diſcharges the Meſne ; for one Tena 
— nnd Litt. 70. b 


(U) Eſcuage. Who ſhall have it. 


E King ſhall have Eſcuage of thoſe who ro 
1 age co bs War 31 E. 1. Rot. Dcutagit 


King grants over tua another the Cuſtody of his W. 
aber there or AE ety of 
but the Ring. 


\ 


S's 
K 


: 


a, 


* 
1 


8 
7y 


: 


: 


— 
— 


wu 
FR 


Kot. 
Btl. 
&c. 


8 
Pr 


E 


F 


2 


Specialem, 
tagium &c. Ideo habere tacias de Dono noſtro & hoc Nul latenus omit- 
tas. Che like in iifdem Verbis, except de Dono noſtro. 
11. He who was wich the King, tho” he holds of the Ring bur in one 


County, yet he ſhall have Eſcuage of his Tenant in every other County 
of E :0E. e. Rot. pro Scutagis levando, Bead. 3. 
12. Executots of him who was 


the King, ſhall have Eſtuage. 
7 CEN DR ot him who paid a Fine for the Service. Ii 
1. 


6. 
27 6 
3.6 b. 
17. The King or other who has Seigniory for Term of Years, or for Life, 
or has Seigniory in Ward, or by the Temporalties of the Biſtop, or ſuch like, 
ſhall have Eſcuage, and yet he fball not bave Homage. Br. Tenures, pl. 
103. cites F. N. B. 83, 84. 
18. The Lords of whom Lands were holden by Eſcuage, ſhould have it 9 
when afleſs'd ; for the Lands ar firſt came from the Lords, and it is not 
mended that they were given by them to the Tenants, to defend them 
as well as the King. And the Lords might diſtrain for it, or have a 
Writ to the Sheriff to levy it for them; but of ſuch Tenants as held of 


the King by Eſcuage, that went not to the War, the King thould have 
it. Hawk. Co. L Rt. 116, 117. l 


Nun (J) Eſcuage. 
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(Y) Eſcuage. Summons. 


1. 19 E. 1. JI DT. Claufarum Yemb. 7. in Dorſo, Summonitio 

Secvicit, Mandamus Vobis in Fide & Homagio, qui- 
tus nobis tenemini, quod cum Equis & Armis & tali Servitio, quod no. 
bis deberis, ſit ĩs ad nos apud Northamproniam ad taciendum Servitium 
veſtrum C. & Nomina eorum qui ſummonentur C. Edmundo Fratri Re. 
gis, Johanni Ballivo Archiepiſcopi Eborum &c. 

2. 5 E. 1, Rot. Scutagu, Hemd. 3. Breve de 
Quod interſitis cum Equis & Armis & cum Servitio veitro nobis debito 
apud W igorn tali Die &c. parati nobis cum ex inde proticiſci in Expegi. 
— — 2 DATES — ” each. 

3. * 5 6 E. 2. throughout. + 24 Pemb. 10. 2 
ſo ſuper F elttate. * 


4. Der 11 E. 1. Rot. Walliz Memb. 2. in Dorfo, and; in 
fo, the Banner of the Summons. * 


— 


(J) Eſcuage. Tal. 


x it be not inrolf'd in of the Barthal, . 
Fe the Army, yet it or Renee the 2 tht , rode 


. 2. 31 E. 1. Rot. Licet Ser- 


vitium dilecti & fidelis noſtri Roberti de Veer, Comitis Oxon nobis 
debirum in Exercitu noſtro Scotiz 31 in Rotulis Mareſcalciæ noſtræ de 
eodem exercitu non irrotuletur nec fuerit recognitum ut ett Moris. 
Volentes tamen ei hac vice gratiam facere ſpecialem conceſſimus ei Scu- 
tagium &c. Ideo habere tacias de dono noſtro & hoc nulla tenus 
omirras. The like in iiſdem Verbis, except de Dono Noſtro. 
. In the Bag of Tenures in the Exchequer there is a Roll, of 
which the Title is Negotia Adjurnata de Scactario ad Parttamen 
tum Regis, apud Karitolum, in Ocrabis Sancti Hillaru, Anna Reg 
ni Regis Evwardi 35. Where Theobaldus de Verdon tuir Attachiatus 
ad Reſpondendum quare non venit apud Karliolum in quindena Sancti 
Johannis cum Servirio ſuo quod Regi debuit in Exercitu Scotiæ, Anno 
34 &c. Er = venir & dicit quod fecit Domino Regi Servitium ſuum 
quod Regi &c & inde vocat ad Warrantum Recordum Conſtabulario- 
rum & Mareſcallorum exercicus Regis, & datus eſt ei Dies de habendo 
Warrantum ſuum ad Parliamentum prædictum. And ſo in the ſame 
Roll; Rogerus De la Ware attachiatur ad endum Regi &c. qui 
venir & dicit quod tecir Domino Regi Servicium ſuum in exercitu præ- 
dicto, & petit Diem de habendo M arranto ſuo &c. Er ad hoc 
datus eſt ad Parliamentum Prædictum. | 3 
Litr. S 102. 4. When the Lord diſtrain'd for Eſcuage aſſeſs'd by Parliament, it 
—At — the Tenant would aver, that he was with the King all the Days required, 
he ins 4nd the Lord averr'd the contrary, it ſhould be try d by the Certificare of 
Hoft, the the Marſhal of the King's Hoſt, under his Seal, ſent to the juſtices. 


Marſhal gate Hawk. Co. Litt. 117. 


| * 
— bis Hand and Seal to all the Tenants that there attended, which was an unconteſtod Evidence of theit 
attending the King in his Expedition. When Eſcuage was aſſeſd d upon the Tenants in 1 — 


— — — — 8 
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8 


Exchequer; and 
Barons diſcharged him out of Bs King's Ny vg ; = ſuch Certificate of the Marſhal, inroll'd in the 
of Exchequer, <was an Authority to the Barons to diſcharge the Pipe-Roll of an Eſcuage 5 Te- 
— 0 ttringas iſſued npon ſuch Eſcuage. the King's — © not _—— 


2 could plead, That he was with the Ki 
|, the Tenant might have a Recordari of fach Plaint before the Sheriff, and thereby bri 


(Y. 2) Frankalmoign. 


1. JO R held in Fraukalmoign and infeoff*d F. S. in Fee, and the 
Lord after the Limitation of Affiſe got Services, and brought Ceſſa vit 


for not doing them; and it was faid, "That the Feoffee cannot bold by 
Frankalmoign, as the Prior held; therefore he thall hold by the Services 
accroach'd, or by Fealty only, or as the Donor held over, and yer the 
Demandant was barr'd upon his Count of Services accroach'd. Br. 
T pl. 39. cices 31 E. 3. and Firzh. Ceſſavit 22. 

2. In Treſpaſs it was in a manner agreed A per Cur. That 
where the Lands ot the Templers, which were dittolved, and bela of the 
King in Fraaka!moiga, and their Lands 2rven by Ad of Parliament to the 

pita in Fee, to hold by the ſame Ncroices as the Templers held, theſe 
Words do not make Frankalmoign; tor Frankalmoign is not any Ser- 
vice, and by ſome ir cannot be, becauſe Fraukalmoign cannot be but of 
the Devors. Bur Brooke fays, it ſeems to him that it may; for tho' ir 
cannot be but of the Donors by the Common Law, yet atherwiſe it may be 
2828 Parliament, which may make a new Law varying from 

Common Law. Br. Tenures, pl. 5. cites 35 H. 6. 56. 

3- At this Day a Man cannot grve Land to hold in Frankalmoign to 
an Abbot in Fee ; tor by the Statute of Tenures, he ſpball Fold of the Lord 
Paramount, ot whom the Donor held. Contra betore this Statute, which 
is call d Quia Emprores terrarum. Per Littleton. Br. Tenures, pl. 39. 


cites I2 E. 4. 3. 4 
(Z) Tenure in Hage. , 
in Socage is 
i | where the 
. IF Tenant by Eſcuage had made Feoffmenr, before the Statute, to Shan * 


of — -4 v4 of 6d. & I 6 d. (ofvt debet Lord by cer 
Scutag mm tantum cc. quantum pertinet tantam terram. . Sercice, 
This is but + Socage Tenure. 27 All, 52. Per Curiam. +... 


Manner of Sertices. Ard at this Day every temporal Tenure of a common Perſon is in 8 


in a ſtrict Senſe, it only ſi aui ſies that in which the Service of the Plc nol was originally re“ 
largely taken it comprehends all o-hers that have the like Effects and Incidents ; As if a Roſe Ren — 
ne doing the Dur ies of an Office were originally refery'd ; and at Lato every temporal Teunre of @ Sub- 
I that was nit An- It Sertice, t Sceage. Socagium idem eft quod ſervirium Socæ, i.e. A | 
anciently (uh Tem 0171 to come with their Ploughs for certain Days in the Year. ro plough 
and ſow the Lord's Deme hes, or do other Works of Huwburdry. And afterwards fuch 8 vere 
1 d into annual Rent, and yer the Name of Socage remain'd ; ſuch Charge muſt be before Time 
kor at this Day they cannot be chavg'd by Releaſe, Confirmation, or any other Convey- 


ance, 


A Plough; 


— — ä = — — 
— — 
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ance, ſo long as the Scigniorv remains And in ſome Places they ſtill do ſuch Services ww 5”; 
ay. IJ pot Hawk. Co. Lirr. 132, 133. my with their 
& P. So that this Tenure which ar firſt was eſteemed of, is now accounted much 


ſhould not be 
-Service, but not 
that 


Relief all be paid 2s well michin Age 25 of full A 


S. 121. 


e r in Lutterel's Caſe, — to Lirtleron's Opi- 
he yen — — 
L D Ca, Lin. 


87. a. b. 


of a Manor in Ancient 
ice than 


Co Ia Ma hold by Homage, F. Half- 

10. It a Man ealty, and Eſcuage, viz. by an Haf- 

wy, when | 85 runs at e ths iv a Tenure in tl 
Service, tor 2 Cauſes ; it is Socage Tenure, becauſe of 

ity ; tor to the Tenure in Socage certa Servitia do ever belong, ſo 

usbandman may the rather live in quiet 2dly, E/:14ge is in be 


id at every Time when it is aſſeſs d, and here ir is not to be paid bur when 
Lict. $7. a. He 
11. 


it amounts to 40 8. Co. 


nn. 
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nn. 


r 


It. He that held by Eſcnage certain, i. e. to pay his Lord a certain 
Sam for it, ar what Rate ſoever the Parliament d ir, held in So- 
It one ſpeak generally of Eſci it ſhall be incended of 
incertain, becauſe that is the worthi Hawk. Co. Lixt. 116. 
12. The Service which is performed by Tenants in Fee Farm, is So- 
cage, in regard Fee Farm cannot be where Ward and iage are re- 
ſerved to the Lord by Charter. And the fame is to be underſtood of Te- 


nants in Franck Bank. Cowell's Inſtitutes, Lib 2. Tit. 3. S. 26. 


(A. a) Alteration. In what Caſes the Tenure ſhall be gee (L. 2) 
chang'd, and How. 


nant. Bur tho” the Seigniory is extinf, 
Lord, then all the Rent continues; if 
vice diſtrainable of Common Right. 
Diſtreſs is ſuſpended, and the Remedy is 

mall diſtrain the Patentee. Refolved. Jo. 


So] if there ory 

wa . — wa Meſne, and the 
by which the Heſnalty eſchears 
ſame Services of the 
he is no | 
ro which hi: 

3. So 
but the 


; 


nor, and & ail, who holds of pl i. 

the Manor by Socage Tenure, ins | s 
of the as, becauſe the ertinct by 

ſent; and Volenci non fic Injuria. D. 19. 20 El. 359. 1. County 


s. Jf Lory Yeſne and Tenant are, and the Meſne releaſes to the 
the Tenant ſhall hold of the Lord by the ſame Services as © © 2 Inſt. 


2 for the Caule atoreſam. 7 E. 4. 12. 22 E. 3. Brook the Te- 
cs 97. Fitzherbert Oower 131. nant in- 


Meſue, the Meſne ſhall hold by the ſame Service as he did before. 2 Inſt. 502 
Oo o 6. Tf 
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Tenure. 
Venti of the Tenant as to the Guard of the Caſtle, 
ile. Co. Litt. $3. t. 


E. 1. cap. 1. 
of the Fees of great Men and other Lords, have many Times "he Statute 
Fees, to the Prejudice of the Lords to whom the inter 3. 

t Men have ſold their Lands and Tenements to be hol- becauſe two 

I laments had 
Pars” en defre 


3 


ſhould hold as the Tenant held over, viz. 

Releaſe to hold in Socage, the Feotfee 

conceſſum per Coke Ch. I Roll Rep. 106. in 
If a Man before this Starute had made a Gift of 


# Caftle, or to marry annually 4 poor Virgin of $. this 


frain'd and made Avowrv, and is not a Condition ; if a 
this is a Codirion in Effect, and no Tenure. Per Furberbert, 


1 eadi 
ſuis omnia ſervitia debita &c In this Caſe by the firſt Reddend”* or Tenend 


Our Lord the King in his Parliament at Weftminfler after Eafter, * By the 
the 18th Near of his Reign, that is to wit, in the Dumzime of St — 
John Baptiff,, at the Inſtauce of the great Mem of the Realm, gr. 


e ordained, that * from henceforth i 
leaſure, his Lands and Tenements, or part of 


man to + ſell at his own 


whole Tenancy, to be holden of the Chief Lord ; But notwithſtardivg the Lord might, 
Life of the Feoffor, rake 3A his Tenant, and avow im (i 
Service, and Privity) albeir the Feoffee gav= Notice 
wo T1 2 Inft. — 1 y 2 hun od 

Le. Li tenenti, to ev recholder. Hereby are exc rot only Nativi, Native 
Tenentes, Copy holders, or Tram at Will according to the Cuſtom of the Manor. 2 Inſt. 5or. 

+ This is not only taken for a Sale, but for any Aliens tiam by Gi;t, Feeffment, Fine, or otherwiſe; 
But Sale was the moſt common Aſſurance. 2 Inſt 301. 


* $6 thet the Feoffee ſhall hold the ſame Land and Tenements of the + Chief * The ge- 


neral Words 
of the ſame Fee of this Act 
take not away Incidents, as that the Feoffee of all, or of part, ſhall give Notice, and tender the 


Amearazes before the ſhall be compelled to avow upon him; Neither do theſe or the former 
Words (De caters liceat) take away the Fine for Licenſe of Alienation &c. of Lands holden of the 
= in Capite, for that belongs to King by the ſaid Scatute of Magna Charta. See Magna Charta, 


32. 2 Inſt 501. 
ſent thereunto ; For Quilibet renunciare poteſt beneficio juris pro ſe introduct'. 2 Inſt. 301. 

f This is taken for the next immediate Lord, and fo by Degrees upward to every Lord Paramour: ; 
albeit the Act ſpeaks in the ſingular number; And it is to be known, that all the Lands and Tenc- 
ments in England, are holden either mediately or immediate ly of the King, and therefore he is 8S um- 
mus Dominus ſupra omnes. 2 Inſt. 501. 


* Fuch 


— 
— 
— - 

1 


— 
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* A. bolds * By ſuch Services and \| Cuſtoins as his Feoffor held before. * 
Lands 

eren to bold of him in Socage ; B. makes @ Feoffment in Fe, 
the Feotfec ſhall not hold of the Lord in Socage as the Feoffor held, Knigh Knights Service, as A. the 
Donor held; For by the Feoffment the Reverſion in Fee holden by Knights Service, i 


+ Bs draw 
the Donor, and paſſes to the Feoffee, and the Feoſſet in this Caſe cannot hold of Donor; and 
Caſe is not againſt the Letter of the Law, but within the Intent and thereof ; for the Mean 
ing ofthis Law was, That the Feotfee ſhould hold of the Lord, as the E did when the 


held of the ſame Lord; and this Act was made for the Advantage of the Lords; 
ſtruction ie Feeffee jball bold, not as the Feoffor, but 2 the Deror held. 2 Init. 502. 

Allo, if rhe Tenant that holds by Priority make a Feoffment in Fee, the F ſhall not hold by Pri. 
ority ; for this Act ſays, Per cadem Servitia, by the lame Services, and not according to every ola... 


ral Duality, 2 Inſt. 502. 
Feoffee ſhall not hold of the Lord Per eadem ger. 


If i FR rankalmoigr es pn, G0. A — —— 
vitia, albeit be be a Alan of the ch; bur I . 

— - of the Lord Per — 
is 4 ainſt the Nature of the Tenure in Frankalmoign to ay pra os 


of this Act he ſhall hold of the Lord, but he cannot 
ral Words of an Act ſhall not be taken to work 


be. 2 Inſt. 
The Avchb;ſbep of C. ſeiſed of Land in Right of his Archbi 
moign, after this Statute made a Fi in Fee to J. S. and 
Queſtion was, if the Land ſhall be held of the King in Capi 


_ 


reaſon and not 

now this the Statute is 

hoc &c. /o the ſame 

is Feoffor be the King 

ng ap, ow hold in 
ite by the all Parties 


i 


L 
FF 


1] 
[1 


calry only; for this is as near the Freedom 
„ Lone's Caſe. And the reaſon of 
becauſe in the firſt the Land moves from the King, and therefore fi 

as the Law will create; But when Tenant in Frankalmoign infeoffs another, the 
Subject and not by the King, Sante iy VION : Beſides, in the 
does not create any Tenure originally as it in the firſt Caſe, bur only changes 
another, viz. F i N Jac in 
Lowe's Caſe. Litt S. 139. and 's Comment upon it, pag. 98 a. S. P. 
This Act extends to Lands holden by Fee Farm. 2 50a. 


Cuſtom is here taken for Services, as in the Writ de Conſuetudinibus & ſervitiis, and not 
Cuſtoms 2 Inft. 502. * : 


If the Texancy comes to the Heſi AFR in Law, as by Fſcheat or Deſcent, the NI ſhall 
J.. — x dd whe we 4 held before ; for albeit the Tenure between the Tenant 


the Meſne in theſe Cafes be extinct, yer the Seigniory paramount, which alſo was ifſuing out of the 


— 
; 


8 7 
il 


Fre 
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: 
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; 


the f 
Tenures, 


* A Man 
r Lord, the Feotiee thould have held of the Chief Lor 


17. If a Man had given Land before the Statute to hold of the Chief 


2 
41 
=; 
Fr 


two ſeveral Lord bad 
2 — 
firm'd the meſne 41. 
Efate of 


the Tenant to bold by 4 d. for all Services, it was held that this ſhall not make rhe Tenant to hold by on 
entire Tenure where he held by feveral Services before. Br. Tenures, pl. 59. cites 2 UH. 6. 57 
[Bur it ſeems it ſhould be 9 H. 6. 8 b. 9.] 


releaſed and confirmed to t 
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2 — * to the 1 the Lord can't reſerve yew Services, as Hawk for Rent, or Rent for 
( Ker 142. Paſch 10 Jac. in the Court of Wards in Beaumont's Cate. 


13. In Aſſiſe ; the King Lord, Meſme and Tenant are, the Tenant held of Br. Tenures, 
the Meſne by Socage, and the Ac me over iu Chivalry ; the Tenant gave his pl 2 cites 
Lind to his Duughter with her Baron in Frankmarriage rendring 12 d. per Ch. 
Annum for all $er01ces ſalvo Fortaleco Servitiv ; And it was held that the I. faid, That 
Donor cannot have Service ot Chivalry by theſe Words (Forinſeco Servi- when a Man 
tio;) the Reaton is, becauſe he himſelf held only in Socage ; for it ap- es 1 

- there, that the Foreign Service are ſuch Services by which the Donor 8 

5 over. Dur per Wilby, They are ſuch Services by which the Land bold by 2 d. 
is held, and the Meſne holds over by Chivalry, tho the Tenant holds for all Ser- 
only by Socage ; an he adjudged accordingly, which was contrary to — 
the Opinion ot ſeveral, and therelore Error was thereof in B. R. — ver 
And it was faid, that this Word * (S4/9) is [ir ficient to ſave that which is he ſhall hold 
in Eſe, which was only Socage here; Eat it is nat ſufficient to reſerve that — Service 
which 8 not in F(ſe, as Service of Chivalry here, if be does act ſay Red- Sx wr þ 
dendo vel faciendo. And per Wilby and Green, that of which the Donor for eld v. 
is charged over may be reſerved by this Word (Salvo.) And per Wilby ver by Ser- 
Eſcuage certain is Socage, and Eſcuage uncertain is Service of Chivalry ; vice of Chi- 
And a Man may hold by Homage and yet not in Chivalry, but in So- — by 
cage, per Wilby. And the beit Opinion was, that by theſe Words the $1. 
Sal+0 Forinſeco Servitio, the Donor thall have only ſuch Services by &c And if 
which he himſelf is charged over, and not ſuch Services which his à Man in- 
Meme or other Lords Paramount is charged for the fame Land; quod fot an- 
nora. Br. Tenures, pl. 28. cites 26. All. 66. 4 g a Roſe 

er 
& ficiendo Cavitali Domino Servitium debitum pro Feoffatore & Heredibus fais, that * — 1 
do for him he ſhall do to him, and therefore he holds in Chivalry. But Mombray Contra for the firſt 
Words {for all Services) diſcharge him, and the laft Words are not ſuſficĩent to contradict rhe firſt, 
And Brooke favs, the Law ſeems to be wir! him; For the Decd fhall be taken more ſtrong againſt the 
Feoffor, and there is no Reſervation nor Exception of Eſcuage, Br. Tenures, pl. 31. cites 31 AM. 30. 
* $. P. Br. Reſervation, pl. 33. cites 31 All. 30. 


19. Lord and Tenant by Service of 6 Marks, and to ffad a Chaplain for 
ever, the Lord releaſed ly Fine in Writ ot Cuſtoms and Services to Hul 
6 Marks, and readriag half a Mark for the Chaplain, and after deviſed the 
6 Marks and died, and in Aſſiſe all was found by Verdict at large, and 
the Plaintiff recover'd. Brooke fays, Quod Mirum! that he may change 
the Services, or reſerve Rent upon Fine of Releaſe. Br. Tenures, pl. 49. 
cites 26. All. 37. 

20. In Atfile Deed was ſhewn by which Land was given to A. B. and 
bis Heirs to bold of the Feoffor aud his Heirs ty 6 d. for all Services, and ex 
lis ſex Denzriis Scutagium fſelvi debeat quum cht quantum pertiuet ad 
tertiam partem units acre terræ; And per Seton he holds in Socage by 
by theſe Words (6 d. tor all Services.) And theſe Words (Scutagirme 
febet &c.) are not Words of Reſervation, as Reddendum Scutagium, 
„ * Scuragio, there tore it is only Socage. Br. 'Tenures, pl. 3 1. cites 
by! 30. | | 

21. It a Man gives Land in Tail Tenendum lil ere & quiete, the Remain- 
der over Tenendum in forma predict a, reddend. 2 5. per Auumu, the ſirſt Eſ- 
tate is diſcharged of the 2s. and not the Remainder, other wiſe it ſeems it 

e & quiere was not expreſied betore. Fr. Tenures, pl. 92. cites 

34E. 3. & Fitzh. Avowry 285. 

22. If Manor be converted into a Pricry, yet the Tenure remains, and 
the Lord 1 ; For Alteration thall not prejudice the Lord. Br. 
Tenures, pl. 55 cites 42 E. 3 7. 

23. Ita Man holds an Acre of Land of F.S. by Fealty and Suit as ef S. P. hr. 
bis Manor of D:!:, and J. S. is alſo ſeiſed of another Manor called T. Gut, . 44. 
and F. S. grants unte the Tenant that he ſball do Ius Suit at bis Manor of T. cue ui. 


-* tit Act ion 
P p p this yur le Sta- 
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rave, pl 24. this Grant thall not determine the Suit at the Manor of Dale. Perk 

zE.2.F.N.3. S. 70. 

tit. Cont. And if J. S. in the ſame Caſe had granted unto his Tenant t 

_ * hall give hon 12 d. yearly for his Suit; This Grant ſhall not Wh 
mine nor alter the Tenure. Perk. S. 70. | 

25. It Lord and Tenant be, and the Tenant inſeoffs the Lord of the . 
nancy upon Condition, the Lord may grant bis Sergmory, and yet it is not 
determined nor extinguiſhed; For it the Condition be broken, and the Te. 
nant enters, the Seigniory is revived. But if before the Entry Ly the Tenant 
the Lord enfeoffs a Stranger of the Tenancy, and then the firſt Feoffor, that 
is to ſay, the Tenant enters, the Scigniory is not revived but is deter. 
mined, becauſe that the Lord deparrs with the Tenancy to his Feofee 
diſcharged of the Seigniory. And to in the fame Caſe the Lord may depar. 
VIZ. 


with his Seigniory by ſuch Means &c. Perk. S. 89. 

26. If there be Lord and Tenant by Knights Service, Homaze, 
Fealty, and Eſcuage, and 12 d. Rent, and the Lord —— the Rent uno x 
Stranger ſaving unto bim his Seigniory, it is a good Saving; but norwich. 

ing that, the — — — and yer it is not bur a Pay. 
ment of Money it the Tenant will, Grantee ſhall have the 12d 
Rent as a Rent Seck &c. Perk. 8 648. 

27. If before the Stature of Quia emptores Terrarum, there had been 
Lord, Meſne, and Feme Tenant, and the Meſue and the Tenant bad inter. 
married, the fame ſhould not have alter d the Lord's Avowry ; er it the 
Tenant had infeoff*d the Meſne of the Tenancy, it thould not have altered 
the Avowry ot the Lord &c. Perk. S. 654. 

28. If Lord, 2 Fointenauts meſue, and Tenant had been, and every of 
them held of the other by Fealty, and 12 d. and the Tenant had infeoff4 ane 
of the — Meſnes betore the Statute of Quia ores Terrarum of the 
whole Tenancy, it ſeems the Feotiee thall hold one Moiety of the Tenancy 
of him who was his Joint meſne ty Fealty, and 6d. Rent. Perk. 


S. 655. 
See Bendl. 29. See the Form of a Fine levied upon a Writ of Cuſtoms and Services, 
116. pl. 149. where it is recited, that whereas there was a Diſpute about Caftle-guard 
. and Murage, now the Lord cunceſſit quod ip &c. fint quieti de prediffis 
fore the Sta- ſervitiis, ſalvis omnibus aliis Ser vitiis ad prædictum Tenementum pertinenti 
rute of Quia bus. It ſeems that the Diſcharge of the Murage and Caſtle- 
which ir may be were not of Right due, is no Diſcharge of the Te- 
nure in Chivalry. D. 179. b. pl. 46. Paſch. 2 Eliz. Brute v. Bonet. 


d in the Manner of a Writ de Valore Maritagii in Suffex, at the Suit of the Execu- 
of Norfolk v. Keeds. 


2Le EE 30. If a Man has Lands which were Parcel of the Poſſeſſion of 2 
5. S. GC. xc- Chantry ec. and came to the King by the Statute of Diſſolutions, and be- 
cordinglF-— fore were held of @ common Perſon by Rent and Featty, or by Service in Chi- 
*1. 109 8 C. valry, now the Patentes of the King ſhall hold according to the Patent, 
and and not of the ancient Lord, or of his Heirs by the former Services, but 
in the he ſhall pay the ſame Rent, which before was Rent Service, as Rent-charge 
ene Jiffrainable of Common Right only by the former Lord and his Heirs ; and 
3 ſo the ſaving in the Statute was | And. 45. pl. 115. Mich. 16 
5 285 17 Eliz. Stroud's Cafe. 
17 EAA. 


31. A Writ of Diſceit by the Lord of the Manor in Ancient Demeſue, 
upon a Fine levied of Land there; the Defendants pleaded that the Lari 
ot the Manor in the on be 2. releaſed to one who was Tenant of the ſame 
Land by Fine de omnibus Servitiis E conſuetudinibus, ſatis Servitiis infra 


ſcriptis, viz. pro una virgata Terre 2 5s. Rent, Suit of Court, aud Relief. 
the Releaſe was de uno Meſuagio & 9 Terre. It was he 
Thar the Cuſtom of the Ancient Demeſne was extinct by the Releaſe, put 


— — — 
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mat the Rent, Relief and Suit of Court remained as Parcel of the 
Seignory by the ſaving. And adjudged accordingly. Mo. 143. pl. 285. 
Mich. 25& 26 Eliz. Griifith v. Clarke. 

32. King Edw. 3. was Lord, Abbot of M. Meſne, and C. was Tenant. 
s attainted of Treaſon. Office was found. The King granted the 
Lend to M. and his Heirs, Tenendum de Nabis ES Saccefſorzbus mftris 63 
ahis Cipitalibuis Dominis Fendi illius per Servitia inde prius debita, & de 
jure conſueta. It was argued, (among other things) that this was now 
4 Tenure of the King immediately, and not of the Meſne, becauſe the 
Words were not per Servitia (Ante Proditionem,) or (Ante Attinctu- 
ram) inde rius debira &c. And diverſe Offices and Licences of Alie- 
nations ws | other Records were ſhewn ro the Court, by which ir ap- 

4 the King in Captce, Bar as 10 the £44 Offices, Licemes 
was held of the King in Capite. But as to icences, 
and other Records, the Barons faid, that fxce by Conſtruction of Law 

the ſaid Letters Patents, it appears that there is no immediate Tenure 
| the King, not cuit hſtanding it has been found otherwiſe in Offices, or ad- 
mitted ia Licences or other Records, yet this cannot alter the true Tenure 
which originally appears of Record to them as Fuages ; and that tho Con- 
ht magnæ Authoriratis, nunquam tamen przudicar Veritati. 6 
Rep. 5. b. Hill. 4> Eliz. in Scaccario, Sir John Molyns's Cafe. 

33. A. ſeiſed in Fee ot Land held of Queen Eliz. as of the Fee of * And Ld. 
Crow-land, whereof the was ſeiſed in Fee by Admirrance, e 
Licence from her, and ſullered a Common Recovery, and made a Joi 
ture on his Wite. A. and the Wiſe died, and the Land deſcend iz. f 
as Coutin and Heir of A. B. fold the Land to C. who died ſei 
the Land deſcended to D. as Son and Heir to C. This was found by 
Office ; and further, that the faid Land at C.'s Deceaſe was held of 
Queen Eliz. and at the Inquilition was held of the King now ight lation only 
Service in Capite. Reſolved by Coke and Tanfield, that the * ſuing the to the Li- 
Licence of Altenaticn is no Concluſton to the Party, ſo as te male the Lands to Dude or 
be beld of the King in Capite, becauſe the Words of the Licence are 
de Nobis tenentur in 5 — ut dicitur) but yet that the ſame may 
us d as ſome Part of Evi 
decreed that the Tenure ſhould be taken as a Meſne Tenure, and not — 
Tenure in Capite. Ley 16. Mich. 7 Jac. Daviſon & Dymmock's Cafe. „ich 2 Te- 


nure, as 
by Bene & verum eſt &c. For in ſuch Cafes the Plea is a Concluſion. 


239 ; 


is where the 
torthe King to prove ſuch a Tenure. And is di- 


34. Two Tenants held of C. by unequal Rents. C. gives, grants and 
confirms c. the ſaid Rents, Services, and Seiznories to them 2 and their 
Heirs ; this is an Extinguithment ot a Moiery of every of the Tenures, 
and ſor the other Moiery they hold one of another; it was faid that it 
— end Rees 1 that then it thould be extinguiſh in 
all; bur, as it was, there was a croſs Tenure Letween them as to one Moiety, 
and that il all not move as a Releaſe Reddendo tin Singulis. Noy 
113. N v. Navenden, cites D. 319. 11 H. 7. 12, a. 39 H. 6. 
2. 49 E. 3. 40. 

35. A. ſeiſed of the Manor of W. beld in Capite, purchas d a Freehold of 
7 Acres held of the ſame Manor in Socage. Refolv'd by the Lord Ch. J. 

ue, and Hobart, and Tanheld Ch. B. That the 7 Acres pur- 
chas'd by A. is held of the King in Capite by Knight Service, as the 
Manor of W. is held, and of which the ſaid ) Acres were held in So- 
cage till ſuch Purchaſe. Ley 63, 65. Paſch. 17 Jac. Mountague's Caſe. 


(B. a) Ex- 


a * 
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z (B. a) Extinguiſhed. What Act will extinguiſh it. 


Br. Te- 1. I the King purchaſes Land which is held of others, by this 
op Ard the Services are extinct, 47 C. 3-.2:. b by Finchven. * 


SAS) 2. Tf my Tenant infeofts the King, and retakes Eſtate from the 
Fol. 514- King, my Cenure is extinct. Contra 45 E. 3. 6. Þe ſhall hald 
CA... both. 
Br. Tenures, 
. 56. cites A 
; in Right, and ſhall hold of the King alſo ; Per Finch. Brooke 
* R — 11 ante aaa by the Poſſcthon of the King n 


Ir the King has Land by Forfeiture of Treaſon, hy this al Ce 
nures are extinct as well of the King as cf others. Co. 6, 4%. 


. b. 
D 154 b. : Tf Lord Meſne and Tenant are, and the Tenant gives the Lany 
pl. is. 4 & in Tal, the Remainder in Fee to the King, if ne aiſents to the Re. 
5. FM. mainder the Meſnalty is extinct, becauſe the Ring can hoid of none 
he — and Remainder are ail one Ettate in Lan 


D. 4, 5 Ma. 154. Co, 


—S. C. cited 2 Rep. 92. b in Bingham's Caſe ——Goldb. 149. pl. 23. Hill. 43 Eliz. S. P exattly, | 


C. Anon. 


5. If there are Lord and Tenant in Frankalmoigne, and the Lord releaſes 
to the Tenant all bis Right, the Seigniory by this is extinct; and there- 
fore Quzre, How the Tenant hall hold over atter. Ir ſeems as the Lird 
held before the Releaſe made. Br. Tenures, pl. 74. cites 18 E. 2. and 


Fitzh. Releaſe 51. 

6. If a Man holds by Homage, Fealty, Rent, and Caftle-gnard, and [the 
Lord] grants the Services, and the Tenant attorns, the Grantee ſball ut 
have the Caſtle-guard ; tor he has not the Caſtle. Bur per Berr. & Spi 
gurnel, he have Money tor it, as Contributory. Quzre inde; 
it ſeems, that that Service is loit. Br. Tenures, pl. 53. cites 19 E 2. 
& Firzh. Athſe 399. 

7. It Lord Meſne and Tenant are, and Meſue is attaiated of Felony, the 
Lord ſhall have the Services of the Tenant which the Meſne had, and 
no more; tor the Segniory is a 4 in the Meſnalty; per Cand. but 
Tond. contra. And per Devon. Lord in Chivalry may reliaquith 
the Ward, and diſtrain for the Services, if he will; quod Tond. con- 
ceſſit. Br. Tenures, pl. 91. cites 1 E. 3. Fitzh. Avowry 168. 

8. The Lord granted bis Rent, ſaving to him his Seigniory, the Grantee 
cannot diſtrain ; for it is Rent-Seck. Brooke fays ; And 1o ſee, that by 
expreſs Words Fealty may be ſeverd from Rent-Service. Br. Tenures, 
pl. 79. cites 7 E. 3. and Fitzh. Avowry 142. 

In ſuch 9. In Ceilavir it was agreed, that Suit is not ſeverable ; fo that if 3 


Caſe the Tenants hold of the Lord, and the Part of the one comes to the Lord, be 
Lord cannot 


le Con. hall not have any Parr ot the Suit; and the Reaſon ſeems to be, inal- 
tribution to much as he cannot take the Suit, and be Contributory to the Suit 
the Suit, nor Which he himſelf takes. Br. Suit, pl. 1. cites 40 E. 3. 40. 
take Contri- 
bution, and therefore the Suit ſhall not be apportion d. Br. Suit, pl. 5. cĩtes 34 Aſſ. 15. 

So if 3 bold by a Horſe, or other Intire thing, and the Lord recovers two Parts of the Land I C.ſati.. 
there 


the entire Rent is extinct by the Recovery; for this is the Act of the Lord. Br. Tenures, pl 
104. cites F. N. B. 209 | 


10. Confirmation with Warranty therein, that an Abbot ſhall hold 
Libere & Onietus de Gildis, Placitis & Onerelis, AtTionibus & Demaid:s ab 
Gin 


we ee AD 1 
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omni Servitio exattione Seculari — Tr excuſe him of Coro- 

; and becauſe it is not expreſly re in Perpetuam Eleemoſinam, 

22 they thall do other Services; and ſuch Grant ſhall not diſcharge 

him from making Bridges and Cauſe ways. Br. Tenures, pl. 6. cites 44 
1 . two Parceners make Partition of the Manor, ſo that the one Br. Extin- 
has the Demeſnes, and the other the Manor, neither ot them ſhall have 8 

the Suit; but it the one dies without Iſcue, the Suit is revived. Br. Suit, f C fr che 

pl. 3. cites 12 H. 4 25. Suir was pot 
only ſuſpended ; quad nota. Brooke ſays, Quere; for the Maney was ence deferred 


12. It was held, that by the Unity of Poſſeſſion of the Land in the Lord, 
all Cuffomes and Services anaex'd to the Seigmory, or to the Lord, are ex- 
tint for ever, as Herict-Cyftum, Ancient Demeſue, Fine for Alieaation, or 
Cuſtom to be Bedel to the Lord, or to collect his Rents &c. are extinct. 
But contra of Cuftom, which runs with the Land as Gavel-kind, Bargh- 
hp, Dowment of the entire Lands &c. tor this runs with the Land, 

there Unity ot Potletlion in the Lord, and after Feoffment made to 
another, ſhall not change the Cuſtom ; tor it runs to a Number, and 
throughout the Country or Vill, aud not to the Lord as a Jngular Perſon, as in 
the other Caſes betore. Br. Avowry, pl. 46. cites 14 H. 4 2. 

13. It Lord and Tenant are, and the Lord confirms the Ef ate of the 
Tenant Reudend vel ſolvend' 1 d. pro omnibus ſervitiis, by this the T 
which was betore the Confirmation, is determin'd. But if it bad been 
reſervand” ve! tenend by 1 d. there the firit Tenure remains; Per Brian 
Ch. J. Bur Brooke makes a Quzre thereof; tor none made any Anſwer 
therero. Br. Tenures, pl. 45. cites 21 H. 4. 62. 73. 

14. If there be Lord Meſne and Tenant, and the Lord relcaſes to the 
Ttnant &c. the Meinalty is extinct; tor he has it -» bY. of the 
Charge which he brings to the Lord, and by the Re all this is de- 
termin d. But per Littleton, Tit. Rents in his Book, if there be a 
er of Rext, the Lord foall have it quod nota. Br. Tenures, pl. 

cites 8 H. 6. 

7 3 — Land to J. S. in Fee, to hold as freely as the 
Ling is in his Crown, yet he thall hold of the King; and if be aliens mit h- 
out Licence be ſhall make Fine ; tor this 1s veſted in the King by his Pre- 
rogative, which cannot be ex tinet by ſuch general Words. Br. Tenures, 
pl. 52. cites 14 H. 6. 12. | ; 

16. If Lord and Tenant be of 3 Acres of Land, viz. white Acre, and 2 
other Acres, and the Lord grants unto the Tenant by Deed, that be will not 
aftrain in white Acre for bis Rent and Services; this Grant thall not 
enure to ſuch Intent to determine the Seigniory in any Part, but ſhall 
enure by way of Covenant; fo that if the Lord diſtrains in white Acre tor 
8 Services, the Tenant fhall have an Action of Covenant. Perk. 

69. 

17. If Lord and Tenant are of 2 Acres, and the Lord releaſes unto the 4:4 to this 
Tenant ail tbe Right which he hath iz the one Acre of the ſame Land, ir — 
1s a Determination of the whole Seigniory. Perk. S. 71. cites 7 E. 4 Diferencs 
25. 20 H. 6. Exting. 2. | 


ween a 
a Releaſe in 
Fad, and a Releaſe in Law; for if they purchaſe cre of the res in Fee, which are holden of him, that 
b no Determination but of the Rate of the Seruices, which are anne ard ſeveratle, and he ſhall have the 
whole Corporal Service. Hut if the annuil Services be entire, as a Herſe, a Hawk &c. then all the an- 
mui] Services ate gone by the Purchaſe. But if one of tl e Acres deſcend unto rhe Lord, then if the annual Ser- 
vices be entire he ſſ all have the entire annual Services out of the Remnant of the Tenancy. Bur if it was 
leverable, a> Rent &c then it ſha'l be apportion d according to the Rate of the Land Perk. S. 21. 
cites 4 Aff. 5. 30 E. 4. 5. 40. 34A. 15 | 7 
But if the Lo. wjjc:ſetb the Tenant of Part of the Tenancy, the whole 2 is ſuſpended; for a 
Seipniory Ill net be ſuſpended in Part, and in Efſe for ot! er Parcel tu every Intent ſimul & ſemel in ore 
ron, it not in Special Caſes; Hut a Seigniory may be terr/ned in Part, and in Efle for other Part 
ſimul & ſer: Cc. Perk 8 71. cites 19 E. 4 1. 
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(B. a 2) Revived. 


DN That Lands holden of a Common Perſon by F See (I) pl. 
e 8 r 2 & 20. 
tainder of Treaſon, and being afterwards granted by the King to another, ſhall 
be holden as if ſuch Attainder had not been; that Perſon not at- 
tainted, bis Heirs, Alfi 


ns and a A the ſame Lands Be being in the 
Hands other than the King, may diftrain for t as might 
2 andes hed wet been. n 
2 If Lord and Tenant are, and the Tenant is attainted of Treaſon by 
At of Parliament, and to forfeit all bis Lands, and after is pardon'd and 
by another Parliament, Habendum to him and his Heirs, as if ao 
2 Ana nor Comer Act had been, now he ſhall hold of the common 
Perſon as before, and yet at one Time the Tenure is extin& by the For- 
feirure of the Land to the King. Br. Tenures. pl. 7o. cites 31 H. 8. 
3. If Lands held of the King are given to the King in Tail, the Remainder 
over, the Tenure fo long as it is in the Hands ot the King, is fi 
ed; but after his Death without Iſſue, it ſhall revive. D. 10a. a. pl. $2. 
Trin. 1 Mar. The Queen v. Ld Barkley. 


— 


(C. a) Services. In what Caſes the Services ſhall be 
multiplied. 


| 


S ſhall do Homage for it ; For 
y is deſtroyen. Co. Litt. 67. b. 


intenants of Land held by Homage 
= Cs. Litt. 67h, * 


9. In 


244 | Tenure. 


And if ſece- g. In Replevin the Defendant thewed that certain Lana was beld by 
ral Feof- „ut of Court and other Services &c. and alleged Seiſin 8c. and this 
Au- ha deſcended to 2 Coparceners who made Partition, and the one of his Part in. 
F ten feaffed the Plaintiff, and the other of bis Part infeaffed J. N. and for Suj 
is 4e, the Arrear by 7 Years he avowed upon the Plaintiff, and the Avowry good 
Lord ſhall per Cur. quod nota, Now there hall be ſeveral Avowries. And per Seton 
hoy on a Man cannot — Avowry upon feveral Tenants, but by him aſter 
this is where ſuch Partition and Alienations it the one makes the Suit, this thall gif. 
they are charge all the Tenancy, and it any of the Tenants make the Suit, the 
— 4s other may plead ir, but he may avow upon whom he pleaſes ; Quod nun 
ure, if negatur. — uzre in this Caſe, if he thall not have guit of 
they are ſere- every of them? Bur per Skip. and Seton he thall have it only of the one 
i * Quod non negatur, quod nora bene. And the Statue M lebridge, c. 
ir ns ws 


9. wills, that where Coparcexers hold by Suit, he u ho has Enitiam Par- 
Skipwi rem ſhall make the Suit, and the others ſhall make Contribution to him, 
faid, chat the and this is after Partition. Quzre before Partition. Br. Suit. pl. 4 cite 
* 73. 
aſes, and if the one makes the Suit, the other bare thereof Advantage, and fo the 
R — nota. And Tir. n ate yy fry —— war 
by himſelt. Br. Suit, pl. 4. cites 24 E. 3. 73. 


10. If a Man grants Parcel of bis Rent S.rvice, and the Tenant attorny, 
this is good, and he ſhall do two Fealties it the Service be Fealty only. 
Br. Grants, pl. 4. cites 9 H. 6. 12. 
Br. Avowry, 11. It a Man bulds 3 Acres by a Hawk, and makes 3 ſeveral Fear 
22 cites of the 3 Acres, every Feottee thall hold by a Hawk ; tor it is not ſerg- 
A cle. Gantra of 3 4. Rear, or 38 which is ſeverable. Br. Tenures, yl 
pl. 64.8 F. 42. cites 22 E. 4 36. 
cites 29 H. 
6.—_—Br.N.C 29 H. 8. pl. 124 S.P. 


12. If a Man makes Fecſ ment of a Moiety of his Land, the Feoffee thall 
hold of the Lord by the encire Services by which the entire Land was held 
before; for the Statute Tenendo pro Particula does not hold Place here tor 
MAdiety nor Part. Contra of one Acre or two Acres in certain. Contra 

a third Part &c. which goes throughout the whole. Br. Tenures, 
64. cites 29 H. 8. 

13. It there be Lord and Tenant of 3 Acres of Land by Homage, Fealy, 
Suit of Court, Eſcuage, and the Rent of 4 Horſe payable at the Feaft of 
Eaſter, or by the Rent of aHawk or of a Roſe &c. And the Tenant after 
the Statute enfeoffs one Man of cue Acre Parcel of the Tenancy, and ans 
ther cf another Acre Parcel ot the Tenancy, in this Cate every of them 
ſhall hold of the LY vu Fealty, and Suit; but the Eſcuage 
ſhall be apportioned, and the Relief, when it falls, as a Rent ſeverable, 
ſhall be apportioned, and the Lord ſhall have but one Horſe, or one Roſe; 
or one Hawk ot them all, not apportionable. Perk. S. 684. 

14. All atire Services, whether Things of Profi: or Pleaſure, as Ox 


Kc. or Faulcon, Dog &c. ſhall be multiplied by Alienation of Part of 


the Tenancy ; bur it the Lord purchaſe Parcel before any Part alien'd, all 

is extinct; but if after Alienation no more is extinct than remain d on 

the Parcel purchaſed. 8 Rep. og. b. 106. Hill. 7 Jac. in Talbot's Cafe. 

10 Rep. 108. x5. Some perſonal Services ſhall be multiplied, and ſome not, as Ho- 
Seite Caſe. mage and Fealty is multiplied, and is nor extinct by Purchaſe of Pat 
, by the Lord, and fo of Knights Service, and ſuch Services as are pro E- 

no Publico & pro Deſenſione Regni ; bur Perſonal Private Services, as to 
be the Lord's Butler, Carver &c. or where the Tenure is ad Convivan- 
dum Dominum &c. temel in Anno &c. there ſhall be no Apportionment 
or Multiplication, and Purchaſe of Parcel by the Lord 1.411 extinguiſh 
ſuch private perſonal Services; But where ſuch Private Perſonal 3 


Tenure. 


+11 noc be pl! the Lord may diftrain 
hall 005 ey fall be done only by one of 
hour, as to cut the Lord's Corn or Graſs &c. which is 
z certain Thing, ſhall not multiply. hs Ip ip Talbor's 
16. There is a Difference between very aud very Jinant, 
teen Donor and Donee, or the Leſſor and Leſſee ; for in Caſe of 
ad very Tenant, as well the anoual as thecaſual incire Services Hall 
plied, as appears in Bruextom 8 Caſe, 6 Rep. 1. b. 2. a. 
the 8 105. in Talbot's Caſe. Bur in the Caſe of Donor 
nee, or Leflor or Letiee, the entire Rent reſerved ſhall not 
viſion either of the Reverſion or of the Poſſeſſion, by Act 

ipli 10 Rep. 107. b. Per Coke in Lotield's 
17. Ha Man makes a Gift in Tai of 2 Acres (one of the 
Barongh Engliſh Land, and the other at Common Law) reſervi 
de ſhall not multiply the Horſes, dur WS gay aces NUI Ay 
them he will, but not 2 Horſes; Per Coke - 3 Bulft. x54. Mich. 
13 Jac. in Caſe of Moody v. Garnance. 


(Ca. 2) Services abridged. 


Te fan Ser before the Statute rendring 


adjudicatur tor Law, per 
1. and Firzh. Avowry 


bur 


Lind, Meſme, and Tenant, the Lord cannot confirm the Eftate of the Tenant to hold of him by leſs Ser- 
vices; bur ĩt is void, becauſe there is no Privity between them, and a Confirmation cannot make ſuch 
an Alteration of Tenures. Co. Lit. 305. b— But where there is Lord, Meſne, and Tenant, and the 
Lord the Eftate of the Heſne to hold by leſs Services, this is good; for he is Tenant in Poſloſſion 
of the ty, and there is no other Br. Confirmation, pl. $. cites 14 H. 4. 37 — And 
a there is required a Priviry when the Lord abridges the Services of his Tenant by Confirmation, fo 
muſt there be alſo when he abridges them by Releaſe. And therefore the Lord Paramount cannot re- 
6 —— ſaving to him Part of his Services; but the Saving in that Caſe is void. 
305. 


4 If there be Lord, Meſne, and Tenant, and the Tenant is aw Abt that * As long 
dalle of the Meſne by certain Services yearly, the which has no Cauſe to a the Stare | 
bare Acquittance againſt his Mefne for to bring a Writ of Meſne &c. if %cnues, it 
the Meſne confirms the Eftate ot the Abbot in the Land, to hold to bim and cannot by 
bis Succeſſors in Frankuimoigue &c. this Confirmation is good, and the the Lord's 
Abbor holds ot the Meſne in Frankalmoigne, becauſe zo * neu Service Confurma- 
1 reſery'd ; tor all the Services ſpecially tpecified be extinct, 2 
Rent is reſerved to the Nleſue, but the Abbot thall hold the Land of with any 
him as belore the Confirmation ; for he that holds in Frankalmoigne —_—_— 
Rrr 


-. $06 > 


a bridge a * Rent-charge or Common of 
Confirmation; bur a Rent Service, in Reſpect of the Privit 
tion does Lord and the Tenant, may be abridged by a Confirmation. 


Bere the Time of H. r. 
BB the Heirs of their Dea Tenants = —— Lond, Jan 


79. 
Luis hereditas que jacens fuit per Anteceſſoris deceſſum, velevatur in manus keredum, @ pm. 
reftatio, que dicitur Relei. And in Domeid.. 


ter fattam relevationem facienda evit ab bavede 
is call'd Relevamentum & Nelevatio. Co. Litr. 76. a. —Sce LA Coke's Copybolder 36. 8. 25. 


2 Bur H. 2. this evil Cuſtom, and ordaiu'd [that] 
dead of the King, and of other Lords, 
At. — —— 5 
70. 


FW hat. 


is a Profit of the Seigniory. 17 E. 3. 64 Co. 3. P 
is not a Service, but incident to the Service. 4 C. 2 

x , Jvowry 200. by Scrope. Co. 3. Pennant. 66. 

& Ne — n ow ef to rats, and ſhall go to the Exect- 

tors. DIES ae of Mackworh v. Shipward. —Ir is only an Improvement of, or un 


Alienation. And this ap! ey Te- 
Cuftom. ror. b 133. 
v. 131 * 


(E. a) Re- 


a= * 8 , _ — * 
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7: l 
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. 


by Fealty, to to s. Rent If a Man 
annual Rent, yer be ſhall pay g bers 
the 5 | 


| of Quia 
Emptores terrarum, to bold by 12 d. and Fealty for all Services, Afions, and Demands ; yet he ſhould 
. — Per Skrene, ad quod non — Br Reliefe, p 
-<—.-. + ap Br. Incidents, pl. 22. cites S. C. per Skrene ; but Hank contra, therefore 


Where the Tenure i „there is no Relief due; for all other Services F. 
1 n is no ; except Fealty are 


$5. A Fee Farmer ſhall not 
of the Land, 

3. I5. Tenures, fo. 4. 

thing, but ſo as is contain'd 

bitatur Bracton, Lib. =. fol. 86. S. 9. 


; 15. 8. 
Ber the annual Value be abridg d by expreſs Reddendo, there the Grantee of the Fee - Farm 
pay Relief. Mo. 168. pl. 301. in the Caſe of Walden. 


u z who holds in Frankalmoigne ſhall not pay any Relief. Britt. 
| 10. Df Corporal Service, or Labour, or Work of the Tenant, 


[7 

no is due. Co. Lit. 91. b. 

OR. e erer 
is Lord at Chriſtmas, not double 52 

vice torRelief Co. Litt. 91. b. It ſeems betauit it is impoſſible to 27 fr. 


da this Service double, being to be done by his own Perſon at one Fan of 


and the fame time. Ciriimeſſ, 
or tO ror 
ore the Relief muſt be 10s. becauſe the other cannot be doubled, & fic de fimilibus. Co. Lit 
[9] 12. 
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udgment 


J 


with Too s. for Relief 


where a Lord avows for 
be 
4E 3.9. 


Country, or otherwi 


if the Lord has 


. 64. 


3 
and ſhall 
» he fhall 


Primer Seiſin, 
lief, 
Fi 

Livery 


8 
his Anceſtor 
17 E. 


(G. a) Relief. Ibo ſhall pay. 


of 
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and in 

Tenant of the 
pon the ſuing our of 
the other with- 


Ibidem 262. "That where the 


one of full 


ge, 


Age, 


for 2 Relief u 
and dies. the 


54 And fa 


elief. And the Heir in Soca 


his Relief. Contra of Heir within A 
and ſhall pay Relief for her Moicty, and the other 


dc, R 
und thoſe ſhall find 
. 12. cites F.N. B.2 
Iſſue two 


for ber Moicty, and f 


ſues Li 
Re 

. Re jet, 
ly 


1 
in 
Tan foe i 
be in Ward quouſque &c. 


1 26 
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(H. a) Who. 


— 
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(H. a) Who. In Reſpett of Eftate. 


Purchaſor hall not pay Relief, but only he who comes in by fer 
A Deſcent. * 40 E. 3. 9. 11 H. 4 74 b. 17 E. 3. 63. b. we 


Tenant a {mn Loy in Fee to his eldeſt If the 27. 
ing of tull Age not pay Relief; be: n=: eff 
rehaſe. Bracton lth. 2. fol. 85. 17 F. 3.64. #2 
infeofls his eldeſt Son and dies, the Son being of desen d 
he be in by Purchaſe, becauſe 
within the £ 


- 


dies, his 


Tenant aliens in Fee, and dies before Notice of the Feoff. 
. 
the Heir 82 30 


Dubttatur. 17 E. 3. 
Ly ©, 1p AR 


A Purchaſc not Relief. 26 E. b. Bracton, 
ne 3 ars 
177%. 
1 by che Cater (i Gn, the Purchaſor ſhall pay it. 
4.5 | 
9. A Corporation aggregate ſhall not any Relicf, for it is a perpetual[s. P. But 
Corporation. Co It. 70.6, * Oe Ge 


con- 
ceys orey the Lavds to ary natural Man and bis Heirs, now Relief &c. and other Incidents thereunto is 
due. And yet this Poſſibility was Remota Potentia, but the Reaſon is, Ceſſante Ratione __ 
ceſſat ĩpſa = and the Reaſon of the Immunity was in Reſpect of the Body Politick, which by 
— Co Litt. 70. b. 


and fays, it is the ſame of an Abet and bis Succeſſors. 


10. An Abbot or Prior who is in by Succeſſion ſhall not pay Re- * Br. Re- 
lief. 20 E. 3. Relief 8. and Avowry x24. 30 E. z. Relief 9.“ 3.4 lt. 3 
1 never dies. 3 E. 3. Relief 9. CN: Buy Me 

99. m 


11. Bur by + Preſcription they map pay. 3 H. 4. 2. 8 R. 2. Jtinere bath à B.. 
Cancii title Relief 14. Admitted t Iſſue. 17 E. 3. 5. B. Co. nz gun 
Lit. 99. holden of 


Capite, and vet the King can have neither W Relief. Co Litt. o. b —-2 Inft. 7. S Þ. — 
And yet the — fs Biſhop or Abbot may pay Relief by Preſcription or Grant. Co. Litr. $4. a. 

No Relief if due pen Srcceſſion uvleſs it be by ſpecial Reſervation in Point of Tenure, or by Cuſtom 
alſo; agreed per tot. Cur. Jo. 133. Trin. 2 Car. B. R. Hungerford v. Haviland. 

IS P. per Thirn. Ch. J But nat by the Common Law by the Tenure. Br. Relief, pl. 9. cites 
3 H. 4. 2. dee the on pl. 9. 


12. Tf 


* 


| 


mainder to 5. ho nfo Be 


ail, the Remainder to the right Heirs of the Father, and the Father die, and after the hn gy, 
, and the nee Sow enter d; He was adju — of Relief as Heir of his elder Bro. 
not tb be Purchaſor by the Name of the of the Father. Br. Eſtoppel. pl. 25. ches 


14 b, 
Son, the Grandfather held Ly Relief and 
enfecſfe his C dies; 1 ＋ — 
— of his Grandfather beiore he accept: 
. 
| fe dong 4 For upon an Alienation 
Avowry betor2 b. iarisfied ot the 
due before ; And here the Son is Purchaior, but if he was in as 
it had been otherwiſe. Br. Reliect, pl. ». cite; 


makes Feet is Fes bis wn Us and dies 
Heir of the Age of 14 Years or more) and no W: 
Lord thall have Relief of the Heir; and this 
7. cap. 13. Litt. 8 126. 
18. Relief is not due to the 
Fee Simple. Per Frowike Ch. 


12 


(La) Relief. To dbu it ſhall be paid. 


II the King has the Wardſhip of held by others, by Reaſon of 
ws Trevogative, Bat the 1 —1— 
the Common Lords. * 24 "3-24 d. 26D. 8. 6 Bratton, Lid. 
S. 7. 39 E. 3. Cit. Relief, r. 13 Þ. 7. x5. Eo. Lit. 


Link tal to have either Wardſhip or Relief. 
rds ſhall ſue to the King King by Petition, and ſhall have thei: 


F [everal common P ons ſeveral Lands in Chivalry, is ce es ho Wan ab ne by Priority, 
the Ward of the Land beld of them, there none ſhall have Relief; for every Lord h 
of him. Br. Relief, pl. 13. cites Vet. N. B. Tit. Raviſhumen: de Gard 


held 
M an Infant be in Ward to J. S. his Guardian in Chivalry, & 
not pay Relief ro him at his full Age. 


;. Wit 
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With this accords the Law ot Scotland 
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(L.a) Relief. 4+ what Time it ſhall be paid. 


17 


FA 


264 — 


4. I the Tenant in Docage dies before the Renr-day, pet the her 
to pay the Relief before the Rent- 
r 1 
5 


. Properly ought to be before the 
pl. 1. | Service ſhall — wy Homage or any other 


the Tenant ut Socage holds by Fealty and 10 s. or a Pair af 


if be not ſo ſoon as convenient] "alc, 
LL aſter the Death of is Anceir £4 


2. 
to pay Certain 5 
IE ent 
and it is to be had at all Times of the Ber. Cu. Litt, 92. 
11. It was held by Frowike and Kingtni! tor clear Law, Thar if! 
make a Leaſe for Life, the Remainder over in Fee, and after the enant tor 
Life dies, yet the Lord atier his Death Ha., not have Relief, notwith- 
ſtanding chat his Tenant be chang d; but if he in Remainder dies living 
the Tenant for Life, now by his Death the Right of a Relief accrues tothe 
Lord, but it is aut leviable during the Life of Teaant tor Lite, becauſe he 
is always Tenant to his Avowry, but immediately after the Death of the 
Tenant for Lite the Lord may diſtrain for Relief due by the Death of 
him in the Remainder. Keilw. 83. b. pl. 7. Paſch. 21 H. . Anon. 
12. If Lord and Tenant are, and the Tenaat gives the Land in Tail, the 
Remainder oder in Fee, and he in the Remainder dies, and after the Tenant 
in Tail dies without Heir of his Body, quære if the Lord thall have Re- 
liet by Reafon of che Death ot him in the Remainder, as well as if this 
Remainder had been dependent upon a Leaſe tor Term ot Lite ? It ſeems 
he ſhall not. Keilw. 84 a. pl. 7. Anon. And fays, See like Matter 11 
H. 4. pl. 154. Scire facias. . 


— — — 


F 
1 


(M. a) Relief. I lar ſhall be Bar of Relief. 
of his Tenant, not have Rc 
his Tenant, he ſhall not have 


x. 1 & Lord 
of himſelf 3E. 2 I 

2. A Man gave in Tail pro jo U Servitio the Donee reddend. 6 f 
pro omnibus Servitiis. Et per Judicium Cur. By this the Donee ſhall be 
— of Homage and of Relief; but the R r ſays it is not 
Law. Br. Tenures, pl. 76. cites 13 R. 2. and Fitzh. Tit. Avowry 59 
———Bur Brook ſays, Ibidem 99. Anno 19 E. 3. A Man gare L. 
Zenendum by 10 5. pro omnibus Servitiis, Exaftionibus, Conſuetud' & — 


2 
* 


Tenure. 26 F: 
— vet the Tenant was c Fd to pay Relief ; tor this is incid — 
121 0 Chivalry as to Sage; Quod Boe, « Lo 1. Tenures, pl. 76. 


3. It was faid, That Anno 18 E. 3. a Man avow'd for Relief upon 
the Herr in Socage tor double the Rent, he Heir phatedFoefaucs & held by 
Featty and 10 5. pro omnibus Servitiis & Demandis, and yet] Was 
againlt the Heir, and that this thould not diſcharge the Reliet; for it is 
not due nor in Eſſe till the Anceſtor dies, and theretore was not in Eſſe 
to be releaſed. Br. Reliet, pl. 6. cites 3 E. 4 

Alienation of the Land by the Heir, 8 the Rent due Mo 


after, is no Bar to the Lord ot his Relief due on Death of the Anceftor. 8 CG 
2 And. 178. Mich. 43& 44 Eliz. Parkham v. Norton. E. 885. S. C. 


— 


a) Relief. Remedy for Recovery thereof. Actions 
* 0 &c. and Pleadimgs. 


T was faid, That Relief is only a Thing and yet where 
y ] wee 7. PERS Ae 
by the Lord for the Relief of the Meſne, be thall bave Writ ot Meſne 
inſt the Meſne to diſcharge him thereof. Br. Relief, pl. 11. cites 39 


. 6. 13. if the Relief be due to the Lord, he * All the E- 
Dalt thereof; bur if he dies, his || Executors Brie of 
thereof Action of Debt againit the Tenant; quod non nega- — 
. Reliete, pl. 11. 


the Year-Book is expreſs, 


+ diftrain, but he cannot have Debt for it; but his Executor or Adminiſtrator may have 
cannot diſtrain for ir. Co. Litt. $3. a. b——Co. Litt. 162. b. S. P. becauſe it is no Rent, 


t. 
nes 22 AC of. 52 


40. pl. 37. 

rin. 30 Elia. B. R. in Lord North's Caſe, ſome were of Opinion, 
is a Contract Fealry. K And 2 Roll Rep. 371. i 

elicf by the himſcif; and that ſo are all the Books in the Time 


the 
oft, and cites Firzh. Tir. Diſtreſs, in Time of E 1. And the R 
in 
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FL 
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IE 
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r 
72 55 
75 7 


F, 
— — 


that 
„ hel 
of! 


2 
17 
r 
5 


J 
caſon is, becauſe it is 
. 
b t Ch. I. 36. Trin. 1 W. in v. Garret, 
— amedp. They may have Debt for it by the Common Law. Co. Litt 


i 


I'M 
"F 


3. And Brooke ſays, ſee 32 H. 8. Ro. 528. in C. B. Debt was brought 
Executors of the Lord, of Relief due to the Teſtator. And the 
Defendant pleaded in Bar, and traverſed the Tenure, and fo to Iffue ; 
„ that Debt lies tor the Executors. Br. 
Reliefe, pl. 11. 

& ms of 32 H. 8. of Avowries, extends only to Rent Suit, 
or Serv ice, fo as Relief is not within the Purvieu of the Law, becauſe ir 
1s no Service, but a Duty, by reaſon of the Tenure or Service. 2 Inſt. 
95. 


5. A. the Grandfather died ſeiſed, leaving B. his Son (the Father of Cro FR 
C. the Defendant) ar Age. B. made C. his Executor, and died. O. S. 1 Fh 
8 Executor of an Executor, brought Debt againſt C. tor Relief. It was N R. Lord 
agreed by the Court, 1ſt. That an Executor may have an Action of St. John v. 
Debr for Relief by the Common Law, without Fealty 32 H. 8. and ü- 
that dein of the Services need not be alleged, when the Executor brings 2 


＋ 


- 


Tenure. 


Debt for Relief; otherwiſe when the Party 1 avows. 2. That Du 
may be brought for it in 4 Foreign . the Detendant cannot 
Nihil Debet; for Reliet is made certain by the Statute of Magna 

cap. 2. zdly, That Debt well lies againſt an Executor tor Relief: 

the Teffator could not wage his Law tor that, becauſe it is certain, and a rea] 
. Alfoin the Ca e of Relief, there was a real Contra? in the Cres. 

tiow of the Tenure. Poph. iaid, That in Debt, for Relief, the Plain 


ought to ſhew the Tenure in Spectal, and by what Part of a Knight's 14 


the Tenure is, that the Court —_—_ tor Relief. And 

Ju was given for the Lord John, and aſter Error wa 
1 was aſſirm d. Noy 43. Oliver St. John v. 

Bawdri 


w 
6. It Relief be due by Tennre, then Diffreſs is incident; but if 
. Cuffom, no Diſtreſs lies, A eſpecial Cuitom warrants it. . 
Lae.130 per Trin. 2 Car. N R. Hungerford and Haviland——cites 11 Rey. 4, 
Whitlock J Bullen v. Godfrey. 


SFP. 


Per Whit- 


(O. a) Tenures taken away. 


Me. Madox 1. 12 Car. 2. LNacts, That all Texures by Knights Service of the Kin,. 
in his Hifto- cap. 24 8. 1. or of any other Perſon, and by Kuig his Service in C 
oy of the pite, and by Socage in Capite of the King, and the Fruits thereff,, ſhall l; 
P: 432,433. alen away. And all Tenures of any Honours, Manors, Lands, Tenements, 
es the or Hereditaments, held either of the King or of any other Perſen, ſtall le 

8 lowing turned in Free and Common Secage. 
en this Statute. He fays, It is wonderful to fee how much the Notion of Tenancy in Capite, which 
in itſelf — 2 obſcur'd and 'd by Writers within the Memory of Man. 


1 


772 pedo 1. — 17 —3 3 Bo nork, 
cannot ive, it was ever amongſt the Diſpurants, w enancy in Capite was; or 
that they had a diſtinct Notion of i | 3 


11 
i 
2h 


oY | that ing to Tenures, which, if I do not 
i are x and indiſtinct, that, like a tw ed Sword, they cur both 
ways. In in Capite, one may preſume to ſay, it bas not been ſuſſicien 
hy char'd by ies of Sir Edward Coke has no Luck in 
the icati Opinion in the Caſe necdful to be 
recited enant in Capite was all one. (Not. & 
2 ert 

5 73. Col. 2.) 


that 
And there was, as I take ir, Þo great » 
i ho held a Seigniory, that in 
There was alſo another Thing 
by Knight-Service, ſo like the 
Knights Fees neceſſary to compue 
large, conſiſting of a very great Number 
- y of „or the Number of the Fees where? they 
ome, 


a Bavony. For whereas ſome Baronies or Honours were exce 
of Fees ; others again were ſo ſmall, that by the 
not be known to be Baronies. 


— . 
, fuch Perſon, iber he N 
lead Sudject, by ſuppoſing Tenure in Capit? © 
been mannner as Tenure by Knight's Service, * 
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Term- Time. 267 
were, which Supcabeien is —̃ʒ— For Tenure in Capite was þ for from being 


of Tenure by itſe!t, that it might be predicated of the ſeveral other Texzres, that is to ſay, 
of the King in Capite, either by bd, ight Service, by Serjeanty, or by So- 
of 


cage, or by Fee Farm. And if ic be faid that a Man ing i= Capite, 
rr the King immediately, in 
ing immediately ancther; and that Phraſe was uſed in ſuch Caſe, when i 


fit 


non, bur the whether it was Mediate or Immediate. 
tim above · mention d imo the Minds of Men 2d. 
Fur Example : Queen Elizaberh by her Lerters Parent, dated in 


ar of her Reign, to Bi R 
. in Wikfkire, and vers © 


5 


Ea 
2 
our Heirs 
—.— . 
; ) 
dad Pare Orig, 42 Eliz —7 * ſame — — 
in the ſame 42d Year, to Sir Juhn Spencer, in Fee- i 
toc in Suffcx dre ee &c. in the ſame W. 


Ro 10. And many other Letters Patent, made in the R 
re ame Tenour ; whereas the latter Words (S non in Capite (with great Submiſhon) 
the former, Tenendum de nobis. And therefore the Tenure (if any) 
rr Brady, in his loſſary Verbo, i 
Cayite de Rege, ſays, that beſides enants in Capite 1 Service, and ſuch as were hound 
to Military Service in and by their Tenure in Serjeanty, were ſmall Tenants in Capite by Petit 


of Tenure i ſee , 
For more enure in General, FIR SO, — 


Meme, Prerogative, and Titles. 


(A) Term-Time. 


1. A Faumpſit &c. and declared of a Promiſe made 5 Tune, to pay Le. 210. 

| ney in Trinity-Term next enſuing, and averr'd, that the next 228 
Trinity-Term after the ſaid Promiſe began the 7 Fune, 30 Eliz. 3 . 
on the 26 Day of the fame Monch, and that the Detendant had not paid. fon was 
Defendant Non-Afﬀfi 1 1 — 7 V 22 
was moved in Arreſt of Judgment, the Eſſoigu- the Plaintiff 
nity-Term was the 3 of — 30 El:z. and fo the Term in which — 
miſe is to be periormꝭd muſt be Trinity-Term in 31 Eliz. and fo the formance of 


| 


: tent, It is bur 
not Term until full Term; and therefore, wh n the Promiſe was made fn: — 
Appearance in Coart, the other 3 J 


: 
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Term Time. 
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Teftatuni 


(A) Good. 


ion brought in Middleſex, I 
Te hav . into any foreign County; 
2Le. 67. pl. go. in Noon's Caſe. 

2. Teftacum is grounded upon a former Return filed, that the 
nothing in the C where the Action is Yelv. x 
Trin. $ Jac. in Cafe of Goodier v. Junce, cites 18 


EE: 


Party has 


6. 27. and 2 


g- 
de ſign'd till after the Quarto 
erm, and therefore a 7% 


TL 
FE 


4 


| 


wy 
Per Cur. This, the Term, 
in which it was and con- 


S 
i Bi iginal, it is i 
2 no Execution — de prior to ſuch 


199. Mich. 10 Geo. B. R. in Error 


Bradley. 

J In an Action of Covenant arifing in 
to the County Palatine of Durbam, and 4 
on the Detendanr, the Court was moved to ſtay 
fel being heard on both Sides, the Court gave 
that the Teſtatum Capias 


bur that the Capias which the Bujbop iſſues, is the proper Proceſs 7: 
be ſkould — ſerv'd, and upon which he would have been arreſted, 
if this Act had not been and the Act has not altered the Law in 
that Particular; and thereupon the Court ſtayed the P ings which 
had been had on the Service of the Teſtatum Capias. Rep. ot in 
CR 38. Mich. 1 Geo. 2. Beake & al. v. Smith Ar. | 
6. A Copias in Middleſex, and a Teftatum Capias may be ſued out both 
aber. Arg. Barnard. Rep. in B. R. 392. Mich. 3 Ged. 2. in the Caſe ot 
Porter v. Jones. it was iaid to have been ſettled about 3 Years ago in 
the Caſe ot Stone v. Stone. 
7. A Motion was made in Eaſter-Term 1735. to ſtay Proceedings on 
a Teſtatum Capias, a Copy ot which had been ſerd d on the ns 
t 


260 


Brounl. 1. XN Elegit iſſued into the County of Lancaſter, which mentioned au. 
107. 8. C. ot her it uad before into London, and returned Nihil, and upon 
dung "2 rhe Teſtatum it was to extend all the Goods and Land & 
that no ſuch But in Truth, 20 Writ was awarded before into London. This was held to 
by Reaſon of the T whereas without a Te. 
tight have had an Elegit into 2 
246. pl. 4 Trin. 8 ac. in the 


R — | 
Yelv. 179. Goodyer v. Junce, 8 C. accordingly ———2 Brownl. 208. S. C. that no Wrir ĩſſued to the 


2. A man is outlawed in Middleſex a Capias utlegatum may be ſued out 
againſt him into any other County without a Teſtatum. Vent. 33. Tria. 
n udgment and ſued 

A. in gment out a Eci 
Facies direfted to the Sheriff without @ 7+ atum Fieri Facias into Lada, 
by Virtue whereof the Detendant's Goods were taken in Execution in Mid- 
dieſex, and for this Reafon the Jud was ſet atide as irregular. 
Mod. 282. Trin. 10 Geo. 1725. C v. Gilman. 

„ where an Action was in the of S. and upon Juds- 
for the Plaintiff he took out a Fieri Facias directed to the Sherif / 
a Teftatum; Execution was ſer aſide 8 Mod. 282. cites Mich. 
. White v. Cornwall 

ire 


A. 


2 


5. A Sci Facias was ſued out into Middleſex againſt the Defendant as 
Bail, and a Fieri Facias iſſued to the Sheriff of that County who rctum d 


5 


bona, then a common Fieri Facias was executed in London, withut 
it to be a Teflatum. And the Court held ir good, and faid, 
afion to inſert the Form of a Teftatum in the W rit, in Or- 
rit 29 Rr U 
neceſſary would have given Leave to amend. 

in C. B. 79. Mich. 6 Geo. 2. Oades v. Forreſt. 


[> 
7 


£ 


I. Na Judgment in Staffordſbire, the Plaintiff ſued out a Fi. Fa. with 

a — into yy It was doe that this ought to 
be ſet afide, becauſe xo Fj. Fa. bad ever gone into Staffordſbire, and the 
Sheriff of Staffordſhire made Affidavit that he never return'd any Fi. Fa 
in the Cauſe. Sed non Allocatur for the Fi. Fa. upon which the Teſtatun 
is founded, is returned of Courſe by the Attornies themſetces, as Original 
are; if you ſearch the File you may find one, and that is ſufficient. 2 
Salk. 589. pl. 2. Mich. 7 W. 3. B. R. Palmer v. Price. 


2. Fxe- 


Sh Teſtatum Exiſtit. 261 


— Executors brought 2 Scire facias's of the ſame Tee, but different 
Patras, the one tefted 22. bled od bes Ire pe" 
recurnable November 23. So by Rule of Court Defendanc had 4 Days 
from the Return of the ad Scire facias to plead, which indeed was all 
that remain d of the Term. Detendant did not plead. Plaintiff rakes out 
4 H. Fa. returnable the 
Car. it was well; tor th 4 
tum of the zd Scire tacias, yer that is in 
not plead ; the Jud is of the Day of Return of the ad Sci. fa. and 
he may take our a Fi. fa. after to warrant the Teſtarum ; and the Secon- 
dary remember'd a Caſe where a Fi. fa. was returnable 22 
offrm'd was held good in Favour of Execution, to warrant a Teſtatum. 
Far. 138. Hill. 1 Ann. B. R. Auſtin v. Crisby. 


, Executions, 


| 


Teſtatum Exiſtit. 


(A) Phadingsby Teſtatum Exiſtit. Good or not. 


1. IN Covenant the Plaintiff declared, Quod cum 
ratum exiftir, that the Defendant infa d 
Lands, and therein cove-1anted to ſave bim harmleſs 
Fond Low — pon 
claration the Plainti udgment. Upon Error brought it was 
lign'd, that the — was ill, becauſe it did not expreſaly 
that the Defendant made a Feotiment to him, but ny of a Quod cum v* 
Teſtatum exiſtit, which is only a Recital; bur all the reſolved : 
the contrary, and that the Ditierence is where it is by Way of Declara- 
non, and where by Way of Bar or Replication; tor in the Declaration 
Teitatum exiſtit is ſuthcient ro induce the Action, and to aſſign the 
Breach; and the Judgment was affirm'd. Cro. J. 537. pl. 2. Trin. x7 
Jac. B. R. Bultivant v. Holman. 
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Way of Inducement of the Action, becauſe this Action is only to recover Damages; 
New Book of Entries are 3 Precedents, where Teftatum eſt was pleaded, as in our Caſe, 

i eſt qzod barganizavit. 2dly, Upon Demiſe 
Dimiſzt, the Caſe of which Record is reported in g 


Rep. &. 
conce 
ifference berween thoſe Cafes and the Caſe ar Bar, it * 
tha Decd only, whereas in the Principal Caſe, a further i 
very of Seiſin, but ir ſeems that there is no Diverſity ; For tho” i 
the Feoffment by Reaſon of irs Inſufficiency, yer the Feoffce has good Cauſe to have 
t, and fince the Covenant is in the ſame Deed by which the Land was c 
well have it as he may plead the other, _ Crooke and Haughton I. conceſſerunt; the Jud 
ment was athrm'd, Abſente Mountague . Je —— Jerk. 331. pl. 63. 8. C. and rakes Nctice of 
Difference where the Pleading is by way of Burr or Replication, accord- ing to Cro. J. as above. 


F 


4 


L 
w K 


2. In Replevin &c. the Defendant avowed for that the Place where Ec. 2 Lev. 11. 
as Parcel of the Mancr of F. &c. and Fees Time our of Mind the Mor Kolbich v. 
X X ec. 


1 — 


T CO 


Bennet, Sr. of Coventry, and one Millon and others were ſeiſed in Fee thereof; a 


262 


$ C. and the hoing fo [ndenture made between them ot one Part, and one 

— = of the other Por Teſtatum exiſftit, that the ſaid ates and the — 
by Hale Ch. Perſons bad demiſed the ſaid Manor to the faĩd Baſſner &c. Hale Ch. 

I. but ad- faid, And the fame was agreed to per Cur. that is Plea was ill, becayl 
the Avowant had not laid the Leaſe in Baſſnet by an expreſs Avermem 
in Fact, but only by a Teſtatum exiſtit, which is not Pleading. 2 
Saund. 31), 319. Paſch. 23 Car. 2. Bennet and Holbech's Cafe. 


3 Keb e 3. Debt was brought ape 
K 24 tween Parties, in which there was 4 
44 & 4 Stranger to the Indenture, and no Party 
.cn exiſtir. And the 
And 


2 
= 


ve 


J 


ſeiſed, the Husband and Wi 
it is not affirm'd, bur 

the Teftatum is a R of that. 2 Salk. 515. pl. 2 
Paſch. 2 W. & M. B. R. Woodward v. Cliffe. 


— 


r (A) What Tine there ought to be betueen the Teſte and 
Return of Writs. 


1. IN Aſſiſe, the Juſtices aw by the Teſte of th 
brought within the 15 Dor? before the As and therefore the) 
rake Br. Aſſiſe, pl. 316. cires 30 Aſſ. 44. 


2. 13 
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En Si. — 
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Teſte. ; 263 
Stat. 2. cap: 2. In all Perſonal Actions and An of E- 
by Original Writ in B. R. or C. B. after Iſſue joined and 
here ſtall not need to be 15 Days derum thi Tefte and Re- 


inn of any Venire Facias, Habeas Corpus Fur. or Diftr. Fur. Fieri Facias, 
or Ca. Sa. other than Cap. ad Sat. heren a Writ of Exigent after Fudg- 
is to be awarded and Cap. ad Sat. againſt the Defendant, in order to 


Bail liable. 
Aﬀ nat extend to Popular Actions, Except Debs upon 2 E. 6. 


ball 
Writ of Appeal of Murder there ought to be 15 Days between 12 Mod. 
and Return, qd + ht by A and $1.5. 
" wa x Salk. 63 pl. 4. Paſch. 13 W. 3. B. e 
iler 

4 


Wilmot V. Ld Raym. 
It was reſolved, it was not neceſſary to have 
Proceſs in 4 Franchiſe ; For the Reaſon of them i 
fer is, becauſe Time is 3 
the remote Parts to which the 
„ 12 Mod. 524. Trin. 13 W. 3. B. R. Bi 
* 
„ One was outlaw'd for Murder and 


Tithes. 


W. 3. the King v. 


v. 


31. De. The Re- 
makes 

the Teſte Fo. 

5 the Nature of an Original Writ. Barnes re 

in the Nature of an Original Writ. 's Nores in Trin. not 

n& 12G. x Howard, Attorney v. Diniſon. 2 been taken 


Return of all Writs; And if 
a well as in other Caſles; And fo the Rule was made abſolute. 


(B) Good or not. And where it ſhall be faid to be 
Prior to the Cauſe of Action. 


rit, yet the Writ is good, and ſhall nor abate ; For pl-279- cites 
Day of the Plaint in Law; quod nora. Br. Jours. * © 

1. 

Tenant may 
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may bear Date out of Term, becauſe ir iſſues out of which is always open; 
iſſues out of thoſe other Courts which are only in Term-time, and therefore 
in Term; Per Doderidge J. Lat. 11. in Caſe of Ramicy v. Mitchell —— —118. SC. 


LT 
1 
iT 


In Debt for Rent, the Defendant an Eviftion by Elegit, Teffe In Debt on « 
 adend 5 Will, K Mee that the 2 did; $I 
will take Notice that it was teſted out of Term. Ex relatione M'ri <4 
Ld. Raym. Rep. 4 Paſch. 6 W. & M. C. B. Ball v. Rowe. tion, chat the 
ext in the Long Vacation, out of Term-Time, 6— we wins fre thee Be Gn mf 
ally rake notice of the Beginning and End of the Terms, as well moveable as immovrable; and 
rinity-Term was ended, and therefore that the W rit was a void Writ, 
= Sg 
11. eſtminſter. And the Writ 

Bond N 
to the Truth of the Fact, for it 


11. It was moved to refer the Regularicy 1 Salk. 50. 
the Declaration was of Hillary Term, and Judgment pl. 13. Mich 
was ſigned after the Term; and alter the Signing, viz. the + oP 
the Defendant died, and the Execution before Tefte the 234 of : but 8 P. 
it was inſiſted that ir appeared that the Execution was the ] does 


7 


T3 


pals and Aſſiſtants of 
228 of Curſitors, who certified that it was the conffant Pratt ice 
of the Office to tete original Writs again Hundreds, Corgorations, Heirs, 
and in ſeveral other Caſes, the ſame Day the Writs are beſpoke; and that 

never knew it otherwiſe, or that the Practice was ever 

the Caſe; and his Lordſhip decreed accordingly. Wms's 
RP: 43% 438. Trin. 1718. Price v. Chewron Hundred in Somer- 


13. The Capias ad directed to the Sheriff (ſi 
71 Capias ad Reſpondendum was tot ay ater the End 88 
S. 


tefted the 13th of February, which was the Day alter the 

of laſt Hillary Term. A fo moved to quatſh ir, lledging Detendanc 
has no other Remedy to take Adv he cannot bave gi 
Oyer of the Writ ; nor will it appear upon the Record in caſe of a Writ of El. 
W. A Rule was to ſhew Cauſe, which was atterwards made abiolute. 
This Writ bearing Teſte in Vacation is void. Barnes's Notes in C. B. 
291, 292. Eaſt. 7 G. 2. Benner v. Sampſon. 


| (C) In 


Time. * 


(C) In whoſe Name. 


F the King dies in the Morning, all Preceſs and Patents be in hi 
Name all this Day, ds Mn rn 
Ellerker & Fulch. Br. Jours, pl. 34. cites 4 H. 6. 7. 

2. The Lord Chief Jaſtice of the King's Bench died about 11 in the 
Morning, and all the Writs which were ſcaled that Day, bore Teſte in hi; 
Name, and all thoſe which were ſealed the next Day, bore Teſte is th, 


Name of the ſecond Faffice of the King's Bench. Cro. C. 393. pl. 3. Hill 


10 Car. a M 
For more of Teſte i ſee E 
in general, Executions, Teſtatum, and other 
Time. 


* — 


(A) Time. Day. In what Caſes the Day ſhall be 
taken Excluſroe. 


a 
nen rde Ored, 


of 


3 ayton 1. C9. Litt. 46.9. 
been Exrunc, t trom the making, tit ſhalt commence 


it 


4 
8 


had 
Co. 


. Litt. 46. b. Hobart s Reports 158. 
2 2 .5 Rep. 1. Mich. 27 & 28 Eliz. B. R. Clayton's Caſe _—_— Me. 
3. Bur if a Leaſe be made, Þabendum from the Day of the Dare, or 
from the Day ot che making, 2 8 be takers excluſive, di 


if a Pan leaſes for 2 from the Date, tht 
on and l aler adjudged per Curiam. Co. Litt. 4 b 


C. ud a Try Che 9 - fach Habendumin- 
.3. C. B. ir was adjudged by 3 $ agai x. J. 0 
Fo Date. 2 Salk. 22 1 Na —— v. 438. S. C. by the Name of 
was of a Leaſe made by a Prebendary for Life Habendum a Datu; and adjud 
Nevil, Powel ſenior & junior, Treby Ch J. being now e contra, tho himſelf 2 fr 
Opinion, but charg'd ir, and was not preſent when the Judgment w given, but, m_ 
ſuppoſed, abſented himſelf pur tote] v; and note alſo, that Powel junior was at firſt of Opinion 
Plaintiff, but afrerwards chang'd ir, and was of Opinion for Defendant, ſuch Variety 
Change had there been in this Caſe ——Ld. Raym Rep. $4. S. C. And there it was u d, — \ 1 
Litt. 46. is objected to che contrary, yet that Book is founded upon 5 Rep. 1. b. layton's Ree 


Ae. 


a__— e 


A. makes makes an Obligation to B. dated 1 Bay, and B. Treſpaſs was 
5 ＋ atter makes Releaſe ro A. dated the fame Day, of all ions den 


alli Day ofa Ree this ſhall not releaſe the Obligation. Ds 


Day at Noon 
Treſpaſſes ; afterwards on the ſame Day another Treſpaſ! done. In Treffa om 
ef ; after on ſame 5 Was * 
nt generally done on that Day, the Defendant might plead generally the Rele given on 
that Day, and then then the Plaintif in his Replication muſt divide the Day, to ſhew that the Treſpaſs was 
done after the Relcaſe in in that Day Moor 596. pl. $12. Trin. 33 Eliz. in Caſe of Plaine v. Bynd. 


ſhall be accounted from the Hb. 135. 
of the Date. Hobart's Re- f. 47 N. 


ſe of Nor- 


of Gawtry.—— Mo. 879. pl. 1233. in S. C. 


gain and Sale be inroll'd within ſix Months Noll. R 
Date, cxctuding the Day of the Date. 0-77; 35 i 
War. 


s Caſe; And the Reporter ſays Nota, it has been reſolved alſo, that if ir be in- 
which it bears Date, it is good 


g Hb. 139, 
140 pl. 195. 


* bo toe: 
Mo. 878. pl. 
— —- Erownl. 156. S. C. 1 
leaſes for V Rent for whole Year, Cro E. 70: 
*y ant i Michaelis * * 1 y Fn 1.0. prædicti * S. 8 br 
this Rent ſhail be due on the Feaſt-Day leit for the Pre- 'b<r* "= _ 
unſſes Keſcrvation are f generally, rendering Rent, tor one + Fal. 52. 
entire Bear, which is kran the Time of rhe Reſervation, and there.. 
fore the Feaſt is not excluded. And when he goes further, and ſays, Declaration 
us. a Fetto Sun Michaelis, thor Words are vow, inaſmuch as pr , 2 


Premiſſes. 
riain, between Umble and Fiſher. br the De- 


* Tho' in Plendinos Uſaue tale Feſtum will exclude that Dar; vet, in caſe of a Reſervation, i 6 as he 
govern'd by the Intent. Vent. 292. Hill. 27 & 28 Car. 2. B. K. Pigot v. Bridges. 


10. N a Ban in Debt for Rent declares, that 25th Barch, 15 
he leaſed certata Land ta the Defeadant, iDabendum abinde, 
a Bear, rendering [9 much Rent halt-yearly at the Feait of St. 
—_— and the re bd. ion, by equal Paxtiong, during the Term. 
ad moved 60 due at the ſaid 2 Feats, he brings the Attion ; 
ad moved in Arreg of Judgm ent, that the Leaie cammented the 
Day of arch. and fo ail 8 all this Oay is taken incluſive ; and then 
— ended the Day beſare the nert 25ti Oay of arch, and (0 
mt reſerved after the Term ended, aud tocrcefare no Action lies 
—— that by the Mord Abinde, the 25ti) Day of 
being betore mention d, the faid 25th Day ſhalt be taken cr- 
and ſo the Rent re#rved within the Term. Sich. 2 Car. 
Benedict Hali and Due. Wjudged. 


. 
between 
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tſt Day of January 
ame Day, the Bond may be averr'd to be 
if = Fome {ole bands here) ins Bond, and 


x 


ies, one may aver, that the afrer the 
Aſſiſe it that the Diſſeſn was done the 
Writ not abate the Writ, 


might Cur. 
Mich. 9 . —_— 

13. A. . I. at 11 at Night; and 
S Sr LETT 
he was © Age; to 
1 Salk. 44 Mich. 3 Anon. . 3. 

at the Sirti 
Rep. 40 
ningron. 


(A. 2.) Day. How to be computed. 


1. Here the King dies one Day, and another King is made the 

Day, this Day ſhall be the Day of the old King; 
; for otherwiſe it was in 1 E. 6. and if he mittakes his 
„ this ſhall be at his Peril in Mortmain. But it is faid that it was 
not greatly argued by the Court, nor adjudged. Br. Jours, pl. 49. cites 


this commences always at Midnight, and always conſiſts of 24 
Hours ; Per Treby Ch. J. 2 Lutw. 1593. in Cate of 


7 


6 


— 


(A z.) Where there ſhall be a Priority and Poſterio- 
rity, as to Things done on the fame Day. 


y a Man brings Affiſe, and the Tenant aliens the ſame Day that the 

. A Ae is purchaſed, yet the Writ is good; for this Day is adj 

9 the Day of the Plea ; quod nota. Br. Briet, pl. 275. cites 
21. 


=; 2. In 


Time. 


iſonment the Detendant juſtified, for that on the 2g1þ 

Lu. ew Mayor of L and that a Plaint was levied in th, 
Curt there againſt the Plaintiff i | 

to the Gaol there. U Dem 


s the Intendment of 
of Hodge 


Car. B. R. in Caſe 


L, 
1 


Fen 
SF 


4 
F 


N 
If ; 
2 
& Þ is firſt. Day of the Term, 


Levins Accouncel Arg. 2 Lutw. 1591. in the Caſe of Bel- 


j 
J 


. Hefter. 

ont Dot Dee Bn ID 

* b 0 12 . 
Smallcomb ==" x fail 220 yp. 4. & © —— & C chad Bog. 6 ied 296. thts 
1 Salk. 320 . There is no * Diviſion of a Day, unleſs in Caſe of Neceſſity as in Co. 
2 Litt. 135. and 6 Rep. 33. b. where there was a Priority of an Inſtant. 
Arg, Sep. Arg. 5. Mod. 377. in Caſe of Smallcomb v. Buckingham. 
of Cornith . Cowſey. —— Yelv. 87. S. P. and in general Intendment, what is done in one Day is 


1 
J 


In Caſe of Dorington v. Eaſte. 


(B) Tear. How it 


1. E R Statutum de Anno biſſentili editum, 21 H. 3. it is ordained 
that to avoid the Doubt which has been made, Computetur dies 
Excreſcens in Anno biſſertili in ipſo Anno, & fic habeatur de meaſe illo 


in quo excreſcit & contineatur dies ille excreſcens in integritate Anm 
3 præcedens pro unico 


2 4 


1 8 
; V 
ili 4 1 | 
| 22 52 1 E 
| ZI $384, þ 
LE 27317 } 
He 42 57331 2 f 
Main | 4 mag fg 
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*o&Þ ow 35 - 
Popham Ch. to be 4 
hic 


* 
5 
— 


2 


32 pl. 8. 


the Caſe of Pulicy of Aſſirance made to warrant 4 Ship, one was 
bound to warrant a Ship for 12 Months; and the Truth was, the did not 
periſh within the Time of the 12 Months, being accounted according to 

i February 


mn 
Thos he Iaforer hed nor forfciced bis 


Yelvertan faid that Juſtice Waln(. 


Per Menſes non n 327. 
accipienda 2 fon — — 
—— 
concerns thoſe of the Church, it is 


21 re 


n 
2 


$. A Twelve-mcath in the 


Number includes all rhe Year ac- 
cording to the Kalendar; but melde Months ſhall be compured accord- 
ing to 28 Days for every Month. 6 Rep. 62. Mich. 3 Jac. C. B. Cares- 


by's Caſe. 
9. It was a 


by all the Court, that in a Condition for Rent, 3s 33 
H. 6. J. and in Caſe of Iarolments, as 5 Eliz. D. 218. and in Caſe of 2 
Let held within a Month after Eaſter and Michaelmas, it ſhall be ac- 
counted 28 Days. Cro. J. 167. pl. 6. Trin. 5 Jac. B. R. in Caſe of Bi- 
ſhop of Peterborough v. 
10. It was moved to quaſh an 


IndifFment upon the Statute 13 H. 4 cap. 
iry was not within a Month, (viz.) 28 
faid, that the Time 


Curiam, abſence Gregory, This bein the Conſtruction 
— ofa A of Pallenans, is coughs wo be conftrend acnoding rover Lov, 
4 Mod. 95. chat the 6 Months thall be accounted Lanar Months. And 1 


ſerv d, chat there was anocher Clauſe in the A& | 
who are not Eccleſiaſtical Perſons, and ask d whether the 
ould be reckon'd Lunar Months for them in this 


0 


Months as to Biſhops &c. in the other Clauſe, Word 
n th fume AG be takew in — And he faid, No. Curia 

iſare V l to give Judgment Months 
bead Ee ub aber Ci Mode ben and 
Eyre doubted of Copley and Collins's Cale ; And ſaid, that that 
Cike alone ſtuck wich him, and notwithſtanding he fortirer ut 
ſupra. Skin. 313. Paſch. 4 W. & M. in PR. Woodward v. He. 
merlly. * 

12. The Defendant, in Conſideration of 20 Guineas paid him by the 
Plaintiff, did covenant, upon Payment of 500 J. more, within one Month 


rent following, to transfer to him upon Notice, certain Eaft-India Shares 
&c. the Plaintiff averr'd that he tender d the 300 I. within a Month &c. 


The Defendant pleaded that the Plaintiff did not tender it within a 


Hill. 13 W. 3. B. R. = 
und cites Mich. 6 W. 3. The King v. Stowbridge. 


— 


D) How to be underſtood where it is mention d 
generally. 


Here a Man /peaks of the Feaff of St. Michael, and does 
what St. ping toys d te Met he 
angel, which is the moſt notable, and nor St. Michael in Tumba. 
Jours, pl. 5. cites 20 H. 6. 23. 
2. But it a Man ſpeaks of the Feaft of our „ and does not ſhew 
128 it is ſaid that this is not good. Br. Joars, pl. 5. cites 20 
23. R 


ms 


— 


(E) Pladings of Time. Neceſſary to be pleaded. Is 
what Caſes. 


"PoE 222m, i is ufeel oo pus the Joey and Dp of the Diff. tee 
Contra in other Aſſiſe; for it is wot uſed but in Actian⸗ 
tin Aftions Real nor Mix'd ; ; quod nora. Br. Pleadings, pl P= 


2. Where a Man declares upon an Oblieatios without a Date, he 
1 Br. Obligation, RW: 


reſpaſs, if a Man juſtifies for Tithes as Parſon at the Time 
Treſpaſs ee. ic B mon grad Ne 1 


as 


4 A 


— 


Arn 
. 


Time. 


as well at the Time of the Severance as at the Time of the Taking. Br. Plead- 
ings, pl. rg. cites 35 H. 6. 48. | 
4. 1 and ſciſeng of Goods, he ought to ſay, that he was bj, 
Villeis as well at the Time of the firft Taking as at the Time of the ſecond 
Taking. Br. Pleadings, pl. 15. cites 35 H. 6. 48. 
5. And where a Sheriff juftifies an Arreſt by Capias, he ſhall ſay, that he 
was Sheriff as well at the Time the Arreſt, as at the Time of the receroing 
of the Writ. Br. Pleadings, pl. 15. cites 35 H 6. 48. 
Plead- 6 TiO G25 Gas ; tne Papas that the Place is 4 
. W. was ſeiſed of a uſe in D. of which this 


Br. 
ings, I. 
cites * A. in Fee, who 1 Take in Fee who 


* Piece of Land, and that 
Place ans nth, ane. © 
had Iſſue W. died ſeiſed, and W. enter d as eoffed the De. 
fendant, and gave Car by J. W. The Plaintiff ſaid, that be was ſaſal 
'@ Lane in the ſame Vill in Fee, of which the Place is Parcel, and that thy 
endant did the Treſpaſs, Abſque hoc, that it was ever Parcel of the ſaid 
Houſe, Prout &c. to which the Detendant faid, That it was Parcel of 
tte Houſe in the Polletfion of J. B. and the others e contra, and it wa 
found. for the Plaintiff; And Exception was taken inaſmuch as he did 
not anſwer if it was Parcel of the at the Time of the dying ſeiſed 
IIe For when he (; 
that it was Parcel when Tub ge oy how be intended all the . 
that J. B. was ſeiſed, therefore it was at the dyi ied, and it 
ſuffices to fay that W. ut Filius & Heres enter d, tor is Word (ut) 
is Tantamount, that he is Son and Heir in Fact. Br. Treſpaſs, pl. 304 
cites 3 E. 4. 27. 
. Treſpaſs of Goods taken at A. in the County of E. the Defendant ſai 
L 287 London is an Ancient City Time 344 — — 
A. is a Market there every Day except Sunday, and thas H. was poſſeſſed of the 
out hewing Goods at London, and on Friday before the Treſpaſs ſold them to the Defendant, 
and did not ſhew any Year ; And Caresby, Chocke, and Little. 
every Day except Sun- 


4 


.—So it 
had faid upon a Werk-Day. Br. Pleadings, pl. 100. cites 12 E. 4 1. 


8. If a Man pleads that A. was ſeiſed in Fee tothe Uſe of B. and that B. 
i. gave to him the Trees, this is not good if he does nor ſay preciſely, That 
in Trl. A. was ſeiſed to the Uſe of B. at the Time the Gift ; For Alteration may 
fs, when be Meſne between them. Br. Pleadings, pl. 79. cites 6. H. 7. 3. 


fer by Crmmand of Coy oe Uh he ſhall ſay, that the Feoffees were ſeiſed to this Uſe at the Time of the 
| Br. Pleadings, pl. 166. cites 10 H. 7. 26. 

tis if he ſays, that the Place is bis Franktenement, he {ball ſay, that at the Time of the Treſvaſs, the 
Place was his Franktenement, &c. Br. Pleadings, pl. 79. cites 6 H. 7. 3. —— Gztra of Things which 
may be intended to have Continuance. Br. Pleadings, pl. 79 cites 6 H. 7. 3. 


4 
he 


. 


* 


D 


L 


9. Where a Man pleads a Leaſe for Years and Releaſe, he ſhall ſay, that 
he was poſſeſſed at the Time of the making of the Releaſe. Br. Pleadings, pl. 
166. cires 10 H. 5. 26. 

10. bt i , wha it is i i w; hy 

enerally in the Time of Peace, in the Reign of ſuch a King, bein 
fe bene Per Hole CB. J. Skin. 660. in Caſe of the King v.the R- 
of Cheſter. 

11. Aſſumpſit to run a Horſe at ſuch Time and Place as the Plaintiff 

at, and the Plaintiff declares, that be did appoint ſuch a Day; It was 
Mi. Whether this was 2 a Time, which is more certain 
and determinate than a Day: But Curi appointing a Day 20 
Law will ſupply the Reſt, and fix it to the moſt uſual and convenient Time 
of that Day. 3 Salk. 346. pl. 1. Trin. 11 W. 3. B. R. Scott v. Hogſon. 

12. In pleading want of Aſſets by an Adminiſtrator the Time mutt be 
fer torth. See 12 Mod. 611. Hill. 13 W. 3. Ingram v. Foot. 


13. In 


R 
= 
E 
g 
A 
4 
1 
; 
8 
F 


at any Time or Place. 10 Mod. 251, 348. Hill 
Caſe v. Hawki 


(F) Pleadings. In what Caſes a Day muſt be ſhewn certain. 


the Defendant pleaded a Gift of the Plaintiff ; and the Br Vim. 
1 1 er 1 2 776 * 116, che 


Account by an Executor, the Defendant ſaid, that the 
made the Plaint ' and one W. his at who is in 
— x 


1 f 


eit 


Moile, Day certain ball be alleg'd, 
the Affirmative is alleg d. Br. Viſne, pl. 3. ci 


#. Where a Man is bound [that S. ſhall] enter i 
fore Michaelmas peaceably, it is ſufficient to fay, that 
peaceably before Michaelmas, without declaring what 
ditions, pl. 79. cites 37 H. 6. 18. 


121 
q 


net enter mor claim ſuch a Houſe ; and the Defendant ſaid, that be did not enter nov claine. K c be 
claim d; Prift. ſays, it ſeems that he ought to ſay that ſuch « Tear and be claim'd Br. 
Conditions, pl. 130. cites 4 H. 7. 13. 

4 Treſpaſs of a Cloſe Braten &c. The Defendant juſtified, that F. & Br. Count, 
beld of 4 alien d in Mortmain, and be enter d 2 the Ales vim p99 cies 
within the Year. And no Plea ; per Cur. Becauſe he wot ſhew what fur ir : 
Day the Alienation was made, ſo that it may appear whether be enter d =« 
withia the Tear. Br. Jours, pl. 49. cites 7 H. 7. 5. — a 
b de Tear, if it be ner ewe: for the Time there is Parcel of the Subflance of the n and bs theid 


not be a good Plea there to ſay, that he enter d within the Year, vithowt mg the 
-——— va at Pl. C. 27. b. — — 8 Þ. 33. 6. in S. C. 


5. But in Formedon, if the Tenant pleads Nontenure, and the Demas- Br. 
dant ſaid that he was Tenant, and made Alienation to Perſons unknown, to ply 
the ent &c. and that he tuok the Profits, and that he brought his Aion Heath Max 
Within a Year of the Title accrued ; There he thall not thew Day of the 8. cites 5. C. 

bur when the Action accrued to him. Agreed, per tor. Cur. & 9 H. 6. 


| 
* 


Br. Jours, pl. 49. cites 7 H. . 5. 115. 16. a. 
. And in Dum f uit infra ætatem he ſhall not ſhew Day of the Aliena- B. Count, 
non. Br. Jours, pl. 49. cites 7 H. 7. 5. pl 2 * 


7. But 


276 Time. 
+8.P. Nor 7 But note, that is * Real Aﬀions, *tis not uſual to ſbew the Yo 
= Day. Contre in Perſonal Actions. Br. Jours, pl. 49. cites ) H. 5 f 
in Aſfiſe, Waſte, and Quare Impedit. Br. Count, pl. 59. cites S. C Heath 's Max. 8. cites $0 
and 9 H, 6. 115. 116. 


Hering che Day ceruin 
the Jurors, it Iſſue be join'd. Arg. Pl. C. 27, h 
Colthirſt v. Bejuſhin. 
24 who had covenanted 
lawfully cectad of any Part of the Land, that be 
Land of the Leiſor during the ſame Term, and he 
7 
; that he ought to have ſbewn the Day certain, 
s it is Matter of Subſtance. Arg. Pl. C. 27. b. in Cate of Col. 
v. Bejuſhin | 

It is to be noted al for a general Rule, That if be who pleads is 
; | thus, do ene rote 4 ot his Actcer- 
Ch. J. PL C. 33. b. in Cafe of Colthirſt . 


to a certain 


Mountague 


certainly the Time of his uling thereof; ſo that it may appear to be done between thi 


7 Authority, ought always to ſhew the Time cerain 
But be who pleads in the Negative, need nor plead certainly. PL. C. 53. b. in Caſe of Colthirf v. 


ſhin. i 

he who in Abatement of a Writ, od ag ig n : A, ogy 7 
rern inciples in our Law. PLC 
EY La of Colthtt v. Bejuſhin. * ” ä 


* 11. In in the Defendant made Conuſance for a Rent due to F.S. 
S.C. but ho was ſciſed as Remainder-man in Tail, and averr d that the Tenant fir 
7 dead, but did not allege the precije Time when he died. It was 
that he need not, becauſe an Avowry (which is in Lieu ot an 
Aion) is a real Action, and i» Real Aions the preciſe Day need not 
Poph. 200. Mich. 2 Car. Dicker v. Moland. 

Car. B R 


S. C. and S. P. argued accordingly ; but the Opinion of the 


becauſe here the Time of the Death 


u. Porland as adjudged, that he need not ſhew the 
the Prefs. 


"Time. 277 
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(G) Pleadings. Good. Where Time is made Parcel of 
the Iſue. 


1 IN Replevin Deſcadant avom a, tor that J. F. was ſeiſed and made 4 7 Sound. 


jeofails, but 
wiſden 


2. In Account the Plaintiff dec ared, that the 1/# March, 22 Car. 
2. and thence to the 1 May, 27 Car. 2. the Defendant was his Receiver 
endant pleats, that from / March 22 Car. 2. to the 1 
27 Car. 2. he was not his Recerver &c. The Plaintiff demurr'd 
ly, becauſe the Time from the iſt March to the iſt May are Par- 
cel of the Iſſue, which it ought not; becauſe Plainti = cc - 
Time tor Form's fake, and Defendant might ſay he was not Receiver 
m &C. Belides the Detendant was as Receiver on the 
y of March; and he pleads, that he was not Receiver from that 
Day was excluded, which the Court held an 1 
that the Time ought not to be made Parcel of 
t, quod computer. 2 Mod. 145. Hill. 28 & 


Brown v. 


4B Title. 


Title. 
-— ſi X 
m—_ (A) bat is. 
1. Pon is 2 Title, where no better Title appears. 
ims, £ = eff Conditio poſſidentis ; und On 
prior eft tempore, potior eff Fure, in æquali 2 
2. A Preſcription, that is to claim @ real Intereſt in Alieno ſolo, is a Title, 
and as a Title muit be ftrictly and —o—— * .- ad Per Sir Francis 
North Arg. Vent. 386. in Caſe of Potter v. North. 
(B) Preference. Where a Man has feveral Titles, which 
ſhall be preferr'd. 
— 4 I. HEN = Titles concur, the heft ſhall be preferr d; as where D, 


ſeiſor leaſes the Land to the Diſſeiſee tor Years, or at Will, if be 
— 4 ſay that he is in ot his Ancient and better Title. 

Quando duo Finch's Law 16. a. S. 95. | 
Jura &c. 2. It was enacted by A& of Parliament, that all the Lands of S. ſhould 
be forfeited to the King, of whomfoever they were holden. S. held 
ſome Lands of the King; the King had that Land by Eſcheat by the (un- 
_— and not by the Statute. Arg. Godb. 309. cites Sir Ralph Sad- 

8 . 
Abbot ſeiſed in Right of his Houſe, committed Treaſon, and made 
a Leaſe tor Years, and then ſurrender d bis Honſe to the King after the 
nd in Statute 26 H. 8. 13. Twas aduiged che the King was in by the Surren- 
der, . fo thould not avoid the Leafe. But if 
the King had it by Force of the Statute, then he ſhould have avoided the 
Leaſe. Arg. b. 311. cites the Abbot of Colcheiter's Caſe. 
4. Tenant in Tail, Rever/ion to the King. Tenant in Tail makes a Leaſe 
for Years, and is attainted of Treaſon, the King thall avoid the Laaſe up- 
on Conſtruction of the Statute of 26 H. 8. 13. which gives the Land to 
the King for ever. Godb. 311 cites PL C. 360. 

See more of 5. If a Deviſe be of Land to the Heir at Law, of the ſame Eſtate 


this at Tit. as would deſcend, ir is a void Deviſe ; for the Deſcent ſhall be preferr'd. 
Devil. Per Doderidge J. Godb. 412. pl. 489. Trin. 21 Jac, B. R. in Som- 
mers's Caſe. 


(C) Excaſe. 


4 lt OO "I" =O — i. 


_— 
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(C) Excuſe. Comimg in by Title, How far favourd 


in Law. 


LIF a Man difſeiſes me, and makes a Feffment, and I re-enter, I ſhall & of the 24 
not have Tr nſt rhe Feoffee ; for he is is by Title, and no Diſeifor, by 
Treſpaſſor to me. Br. Treſpaſs, pl. 35. cites 34 II. 6. 30. by the beſt mae be 
Opinion. is in by Tort. 
; ; | ; Be Teßag. 
35. cites 34 H. 6. 30. — Treſpaſs lies for Diſſeiſee againſt of Diſſeiſor; Per Keble and 
22 But e, Kingſmill, Frowike, and others ſcemed e contra; For 
that was in by Title ſhould not be puniſhed. For if the Heir of Diſſeiſor had 
— ould be recovered againit him, any more than where he was in by Feoffment, and that 
was the Reaſon of making the Statrte of Glouceſter, That one ſhould Anſever for bis cxun Time ; So 
where Difleiſor ſells Trees, and the Vendee cuts and carries them away, but where the carrying away 
is to the Uſe of Diſſeiſor, it is otherwiſe. But where Feoffee was Party to the Diſſeiſin by Covin &c. 
he ſhould be puniſhed. As if I diſſeiſe a Man, and infeoff my Father, who dies ſeiſed, Aſſiſe lies againſt 

me. Hill. 13 H. 7. 15. b pl. 11. See Treſpaſs (T) pl 8. and the Notes there 


2. But where Diſſeiſor commands his Servant to do an Af upon the 
Land, and I re-enter, Treſpaſs lies againſt the Servant, by the beſt Opi- 


nion. Quære. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 


(D) Pleadings. Declaration. In what Caſes a Title 
muſt be jet forth in the Declaration. 


I. * of Common the Plaintiff ſhall make Title in his Plaint; $ in Aſſiſe 
1 quod nota: Tho* the Drfendant or his Bailiff cannot challenge it; of _ 
quod nota bene. Br. Titles, pl. 22. cites 15 Aff. 5. . rc 
was com- 


as 
to ſhew Tirle, rage wy yeni = A a Rislt, and ſo he did; And this ſeems to be in his 
int, by which he ſaid, that S. <as ſeiſed of the Lanor of D. with the Piſcary Appendant, and gave him 
the Manor cum pertinentiis ſimul cum gota Piſcharia &c. and all Seiſin Per my & per tout. Br. 
Titles, pl. 48. cites 34 Aſſ. 11. Br. Plaint, pl. 17. cites 8. 


2. The Plaintiff need not to make Title in the Plaint, but where the Where a 
Plaint is of ſuch a Thing, cf which Afiſe did not lie at Common Law bur Thing 72 
by Statute, As of Common, Office, Effovers &c. tor it lay of the Land and mod + 
Rent at the Common Law. Br. Titles, pl. 25. cites 22 Aff. 45. mer Rigs 

| as tis of an 


Commen &c. there a Man ſhall make his Title in his Plaint ; but of a Rent e contra, tho it be a 
Jeck or Rent-Charge. For that does not appear to be againſt Common Right; for it may le Rent- 
Sercice by Intendiment till the Title be made; and chen the Plaint bas the Appearance of a Thing lich may 
be i ded to Jos <ith Commen Right, there the Plaintiff is not always compell'd to make his Title in 
his Plaint. Br. Aſſiſe, pl. 13. cites 35 H. 6. 6. 7.— Br. Plaint, pl. 1. citesS. C. 


_ 3 In Quad permittat of a Way &c. the Plaintiff ſhall make his Ticle 

in his Count; per Cur. Br. Titles, pl. 60. cites 30 H. 6. 8. 

4 in Sea Alindini &c. becaule it is a Thing iſſuing out of another's 

Br. Titles, pl. 60. cites 30 H. 6. 8. 

5 Contra of Common Right. Br. Titles, pl. 60. cites 30 H. 6. 8. 

6. Where a Man ig not to recover the Thing, tut Damages for the Thing, : in Tro 

thall not be compelPFd to ile Title; and e contra in Quod permittat, 368 

Alfiſe &c. where he may recover the ſame Thing. Note the — Il are n 

Br. Titles, pl. 3. cites 34 H. 6. 28 & 43. baer tr 

N ce, Md en 

like, the Deferdant hill not ſay, that the Place is his Fravkronewent, Judgment, if pans ns 
CV 1 


— — 
6 7 
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ſhewn &c. For this Action is in the P Hlelion, and only Trelpals to recover Damages, and not to recov.. 
the Warren. Br. Titles &c. pl. 3. cies 54 H. 6. 28 & 43 — Br. Warren, pl. 2. cires S. C. recover 


Heath's n. Entry in Nature of Aſjiſe of Common; the Defendant pleaded Non Di. 
Max. 93. ſeiſivit; and the Plaintiff gave Preſcripticn in Evidence, and did not 40. 
cines 8 C ge it in his Count, and yet it was permitted; for it ſeems that Title coy. 
not be made in the Count in this Attion, as in the Plaint of Aﬀiſe, and 
theretore does not lic ot the Common. Br. General Iilue, pl. 68. cire 

E. 4 1. 
1 4 44 of an Office, the Plaintiff made Title in his Plaint, and it 
ſeems that he ought fo ro do; tor this is of a Thing of which Affiſe dies 
not lie by theCommon Law. Br. Titles, pl. 54. cites 2 H. J. 12. 

9. In Haß, when the Defendant makes Defarnit at the Grand Diftreſs 
or in a Qnuare Impedit, or in an Avowry, in ſuch Cates the Plaintiff oaghr 
to count; But he has xo Occofron to connt of a Tear and Day; tor the De- 
tendant in one Cafe, ard the Plaintiit in the other, where ſuch Default 
is, has no Day in Court to make a Defence; but in both Cates a good 
Title ought to be thewn. Jenk. 124. in Caſe 32. 

10. For the ( ice of Parker or Steward, there is no Occaſion for any 
Title; for they are Offices of Common Right. It is otherwite of a Rent- 
Charge, or Rent-Seck, which are againſt Common Right. In an Aſſiſe of 
theſe, a Title ought to be made. Jenk. 130. pl. 64. 

S. C. cited 11. Action ſur le Caſe, ſuppoſing that he was ſciſe in Fee ef the 
Arg. 6 Mod. Manor of H. and of 4 Fair to be held there every Afcention-Day, and 
313. tobe that the Defendant diſturl d bim to take Toll &c. I he Detendant pleaded 
good, de Not Guilty, and tound againſt him. And now moved in Arreſt of 
int a Judgment, that che Declaration was not good, becauſe he doth nor thew 
* a Tixle to the Fair by Grant, nor by Preſcription, ſo he hath not any 
Doer. Cauſe of Action, Sed non allocatur; becauſe it is but 4 Conveyance to the 
Action, and is not any Claim thereof, as to the Right, as in a Quo War- 
ranto ; and therefore the Declaration, without Special Title compriſed 
therein, is good. M heretore it was adjudged tor the Plaintitf. Cro. 
J. 43. pl 9. Mich. 2 Jac. B. R. Dent v. Oliver. 
in Er. 12. The Plaintitt declared in Aion ſur Caſe for diſturbing bis Cattle, 
C. mY 9h 
and lays no Title but only in uſing their Common in ſuch a Cloſe, bur lays 
need no Title; and Judgment by Nil dicit. And afterwards, upon a Writ of 
eu = Error, Exception was taken, for that he lays no Title, which he 
and it I 
not 
the 
$ 


S. 
ror ruled 
that he 


not 
Title, un in this Caſe, where he claims an Intereſt, and a Charge in the Soil of « 
ro be Stranger, eſpecially here, being upon a Nihil Dicir, or apon a Demurrer. 
Defendant's After a Verdict, it is true, it will be well enough; tor it ſhall be pre- 
Land. Skin ſumed the Judge, upon the Trial, made them thew their Title. Pollex- 
v. Broking. fen, on the other S:de, faid that this Action being upon the Poſſoſſun, is 

well enough; and compared it to a Fay, to a Caſe of Lights, to a Water- 
Courſe &c. and cited Cafes where ſuch Actions had been brought. And 
cited, 1 Cr. 575. the Caſe of Sands v. where an Action for 
Stopping the VV ater-Courſe, without laying a Title, was held good upon 
Demurrer. Skin. 115. Trin. 35 Car. 2. B. R. Brown v. Booking — 
Cires 2 Cr. 121.—1 Cr. 325. 499. 575.—z Cr. 673. 

13. Where a Common or Way is claimed, the Title ought to be fet 
forth in the Declaration ; but for a Fair or Franchiſe, which is no Charge 
ro another's Soil, there Habere debmiſſet is without more; Per 
Holt Ch. J. 12 Mod. 35. Paſch. 5 W. & M. B. R. Anon. 

14. Where Action is brought upon the Paſſaſian, and is founded upon 2 

Wrong done upon the Poſſeſſion, and not to the Title, as if brought by 2 
Commoner tor digging Coney-burrows, ſo that he cannor enjoy his Com- 
mon in tam amplo Modo, he need nor ſet a Title forth either by Grant 
Preſcription. 12 Mod. 97. Trin. 8 W. z. B. R. Birt v. Strode. 

S. C. cited 15. A Seiſia in Fee is not neceſſary to be fer forth, but where 2 Pre- 

per =_ ſcription is to be made; and thereſore a Declaration on the Pg 

W 


o Preſcription is made, is as good as upon a Seitin in Fee. 12in Caſe of 
Find 98. Bire und Serode. — 

Covenant by an Heir againſt an Aſſignee for Rent; it ſeems that this Where the 
41. Title, the Title _ be = forth in the — — 
{laration, and that the Want thereof will not be good by Verdict. . Fl 18 
See 11 Mod. 179. Trin. 7 Ann. B. R. Willet v. Boſcomb. need not ſer 


forth any 
Title ; here it was made by bis Anceſtor, or another, and he brings his Action, and intitles bim 
r nn fr forth his Fe Holt's Rep. 368. Willet .. . S.C. felf 


A. was poſſeſ3'd of a Cloſe adjoining to a Cloſe of B. the Fence be- 11 Mod 168 
„ . a ed Time out ot Mind been repaired by the Te- * C. 
nants and Occupiers ot B.'s Cloſe. The Fence was not a 


fo. 
T 


| 


itle ; but where be againſ# t as 4 Wrong- 
„and not as Tertenant, it is fuifcient that the Plaintitt de- 
is Poſſeſſion. 1 Salk. 335, 336. Mich, 9 Ann. B. R. Starr v. 


| 


f 


fi 
i; 


: 
4 
Tr 
8 


charge a Tertenant, one muſt make a Title by Grant or Preſcription ; but none need be 
a Wrong deer. 6 Mod. 313. Mich. 3 Aun. B. R. in Caſe of Tenant v. Goldwin. 


H 
þ 


E) In what Caſes a Title muſt be ſet ſorth i» the 
Pleading. 


= Aſſiſe, if the Tenant makes Bar by H. who was Heir of N. and fhews 
certainly &c. the Plaintiff cannct traverſe that H. was not Heir of N. 
anbau making to himſelf Title; Quod nota; for in Aſſiſe the Plaintiff 
thall always make to himielf Title. Br. Titles, pl. 21. cites 14 Aff. 10. 

2. Aſſiſe againſt 2; the oue pleaded a Releaſe of all Afions Perſonal, and g. Ties, 
the other Forntenancy with a Straager, and none tcok upon him the 2. Y pl 24. cites 
and the Plaint i choſe him who pleaded the Releaſe for his Toms. and os C. 

E I of the Tenancy, which found for the * by 

wich he who pleaded the Releaſe pleaded it again without taking the Ten 

and the Plaintiff ſaid that after the Releaſe he was ſeiſed and di ole, nd 
found for him; by which he recovered, and the other by rit 
Error, becauſe the Plaintiff choſe his Tenant, who pleaded in Bar, and the 
Plaintiff did not make Title ; and yer becaule the Defendant who 
the Releaſe did not take the Tenancy, theretore the Jud was af- 
firm'd. Br. Error, pl. 215. cites 17 Aff. 25. and 19 AM. 3. Bur 
A was againtt the Plaincitf in the Aſ- 

r. Ibid. 

3. In Treſpaſs, the Defendant ſaid that ke gave to . in Tail, who bad 
Iſue M. who married 2. 2 had Iſſue, and ted, aud the Iſſue died with- 
out Iſſue, and Q. Tenant by the Curteſy alien d to the Plaintiff in Fee, by 
Which the Defendant entered for Alienation to his Diſheriſon; and the 

Plaintiff ſaid that Q. Ne aliena pas, and a good Plea without ſhew ing 
Title; quod nota. And ſo it „ a Man ſhall not be ny ro 
+ ew 


- 
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—ͤ— — — A 


der Title is pes; tor he by his Pee bas Tithe creme an os 
= no * Nota * tor Treſpaſs is 6 the —— 
38. cĩtes 3. 5. 
7 L daan weve 1h Bo the Defendant need not make Title 
may traverſe ju Treſpaſs ; iſe it is i» Ae. Br. Titles, pl. 6. cites 40 E. 3 
without making Title in Treſpaſs ; Per tor. Cur. except Brian. Br. Titles, pl. 52. cites 18 E 4, 10 
S8. In Mortdanceffor &c. it is agreed that the Tenant t 
Plaintiff has an elder Brat ber alive, e = 
makin againſt 


Tenant ſaid that be who is {i 
Een 
antith | 3 for t 
tha the Demandane hs 0 
11 

7. 1 
Plea without i 


> 7. 
Bar, and gives Colour, the Plan- 
. Titles, pL 44. cites 9 E. 4 46. 


9. . 
ne Ti eng be to make Tithe. 
pl. 188. cites 9 E 4. 49. 


a 10. But where the Defendant pleads Bar, and Title in the ſame 

Bar, and deftroys it, there it ſuſpces for the Plaintiff to maintain the ſame 

Jenner. Br. 'Tixfe withour making ocher Title. Br. Tirles, pl. 44. cites 9 E. 4. 46. 
12 cites 9 E 4 49- 

he 11. As in Treſpaſs the Defendant ſays, that he was ſeiſed, till by B. 4. 

ſeiſeu, who 1 Farr upon whom he enter'd there eric 

ts ſay, that B. did not diſſeiſe the Plaintiff. Br. Titles, pl. 44. cites 9 f 


S. P. per * And in Aſfiſe if the Tenant ſays, that be infeoffed the Pl. . f 
Pigot & Condition, and for the Condition broke be enter d; there the Plaintiif may 
— ſay, that they were not broken. Br. Ti 


itles, E. 

13. & it the Tenant ſays, char be bes hs ns 2 
bam he re- enter d. there it ſuffices for the Plaintiff to 2 that he was of 
full Age Tempore Feoffamenti, without making other Ti ; for 


6. 
%e s, that be haſed to the Plaintiff for Life tabs aliened is 
2 the Plainritf may fay, 1 Per 
enney. Br. Treſpaſs. pl. 188. cires 9 E. 4. 49. 
the Defendant juftified for Titbes as Parſon imparſonet, 
compelled to ſbem how be came to the Parſauage and fo be did. 
Br. Pleadings, pl. 127. cites 21 E. 4. 65. 

16. If in Cale, for diſturbing his Common &c. Plaintiff counts on 
his Poſeſfon, and atier it appears by Pleading, that Defendant is Owner of 
the Land, there a Title muſt be fer our. As in Tr for raking and 
chaſing his Cattle, if Deſendant juflifies as in his Freebc/d, and that be 
took them Damage fraſant, there the Plaintiff muſt ſhew forth ſom: Ticle 
in his Replication, in Anſwer to that of the Detendaar's ” 


FE 6 * 


1 where the Defendant may be as well ſuppoſed a 
Stranger as an Owner, there no Title is neceffary to be ſhewn. Per 
Hole. in delivering the Opinion of the Court. ta Mod. 98. Trin. 
* in Caſe ot Birt v. Scrode. 
keplerin the Detendant avow'd for Rent; that he was % of Comb. . 472. 
— Hh Fun pi it to the th 
from Tear to Th Plaintiff replied, Nit habuit in Te- dat de- 
Detendant rejoin'd, Quad ſatis 1 And murr'd upon 
it was alleg'd, that the Defendant in the *h<Plaintitf's 


e id have ſet forth a Title. But > for oh 
there was no Nec 
2 


enementis, 
in his Replication muſt ſhew a Title; web, in Debt D. 


Plaintiſt is not obli to thew a Title in his Declaration, bur .Onod cum n 
112 in an Avowry it is otherwiſe, for in an Avow- ry; ir being 

1 me kind of TL nt henry i Rog 
poſſeis d tor divers Years then and yet to come; which being done, tie 4 
— to ſer out a Title again in the Rejoinder. Where 
on the Court took Time to conſider. And after Northey ſaid, he could therefore 
not make good the Avowry, and therefore pray 'd Leave to amend, 

ing Cotts. Cur. conceffit. 12 Mod. 188. Paſch. 10 W. z. 
Chaloner . Claiton. 


— a perſonal Action, the Title need not be fer forth ; and if it Gould, would be wane 
need not be anſwer's, as it ought to be in this Caſe. And the Caſe of Spmons v. 

yz ſoc 2-was cid = Auchorry i Pie prion — 
506. pl. 1. S. C. according to 12 Mod. and that the Demurrer was to the Rejoinder, and that 

Mr. Northey moved to amend it ; for that he ſaid he could not make it good for want want of ſetting forth a 
Tirle,and that is not proper in a Repinder.—In an Avowry Tie muſt be ſhewn ; fer Hole Ch. J 11 
Mod. 220 Paſch. 3 Annæ, in Caſe of Harrington v. Buſh. 


18. In Replevin for taking a Horſe, the Defendant avowed, that Er 
was poſſeſſed of the Cloje, — Locus in quo &c. for a Term of Nears 
xeb to come, 44 being fo poſſe, the Horſe w:15 Damage-Feaſaut there &c. 
The Plainti t replied, that the he Betendant was to up his Fences round 
the faid Cloſe, RD „ and our of Repuir, the 
| Hiſe eſcaped into the Chye for want of good which they were ar 

Iiſue; and at the Trial the Plaintiſf was aired ; And now it was 
moved in Arreſt of Judgment, that this Av i 
Avowries tor Feefant the Auotuant mir where the Fee is, and 
and bow the particular Eftate is derived, quod tuit conceſſum per Curiam, 


if there is 4 Demurrer to ſuch Aoogry ; our becaule the P .. 


Replication had waived the Matter, and confeſſed and adm 
Ven in the Avowant, that is ſutficient ro juſtify a Diftreſs Damage- 
fant, and bas cured this Defect in the Avowry. 3 Salk. 307. 1 52 3. Trin. 
ys 3. B. R. Freeman v. Jugg. 
9. Treipais for going over the Plaintiſf's Cloſe with Horſes, — 
and Sheep: che Defendane jufifie, that he has 2 Way for Horſes, Coms 
and Sheep, and ſays, that fact a Day he went over with Horſes ; And upon 
it was adjudged ill; For tis a Jaftificarion only tor Horſes. 
tor the Plainritt. Sed quzre. IT 219. pl. J. Paſch. 8 Ann. 


8. R. Roberts v. Mo 
s for taking Cattle, the Defendant pleads ol V ws 


20. Action of Tre 
es fit of the Clote, and that he took them Damage-Fe: 
ion was, Whether in this Caſe — uit was ſutficienr, > parts, 82 
Or whether the Delendant ſhould have fer torch his Title. Holt Ch. J. the Action 
laid, That he thought the Til could not come in Lieftion ; For the Ac- was for 
_ is IK only fir taking his Cattle. If he had claimed the Land — 2 
on thould hate been tor en: ering the Land; but where the Tref- | Sheep ; and 
— Hogs is — tor @ perſonal Add, as beating or raking Cattle, Potſefſionarus that the 
is ſufficient. And Judgmenr tor the Detendant. 11 Mod. 219, 220. pl. 9. Deſendant 
Paſch. 3 Ann. B. R. Harrington v. Buth. 7 


A. _ 
ſeſi'd of the Cloſe where &c. for a Term nat expired; and A. being > *ſ+/5', and the Sheep in the loſe 
Goin; 


(F) Pladings thereof, How. And the Diffirens 
is the Nu or Count, or in Bar. 


1. IN Scire Facias a Man 


2. Error: A Rent granced of all bis Lands and Tenements in B. 

and the Title was, that be was ſeiſed of certain Lands and Tenements is B. 

and udgment affirm d; tor it was faid, that it is ; bur 

Brooke ys, Quod mirum, for Uncertais. ih Pladiog, of” ty. com 
4- 19- 


3. In Afiſe, the Tenant ſaid that A. beld for Life, the Reverfon to FL | 


VS, 
in Pleading be ought to ſhew, that A. was ſeiſcd in Fee, and leaſed &c. But 
in Writ or Declaration he may ſay, that A. gave or demiſcd &c. without 
—_— was ſeiſed, and gave or demiſed. Br. Pleadings, pl. 18. 
cites 9 H. 4 5. 
Nov the Heiv 4. by Tenant in Dower, after Endowment pleaded, aſſigned to 
— — her, ſhe need not allege what Day ber Dower was affign'd. Br. Pleadings, 
lege what PL 19. Cites 11 H. 4. 63. 

the An- 
— ded Br. Pleadings, pl. 19. cites 11 H. 4. 63. 


5. If a Man makes Title in Affiſe, or pleads Fine between bim and a Straw- 
or a „be ſhall ſay, that the Parties to the Fine or the Tenant in the 
were ſeiſed at the Time of the Fine or Recovery, and this by way ot 
Title or Pleading ; But Contra by way of Formedon or other Action, 
or by way ot Declaration. Br. Titles, pl. 5g. cites 10 H. 6. 21. 
6. By Way of Title or Pleading, as iz Barr, Title &c. a Man 
19; that he was ſciſed &c. and leaſed or gave, but by Way of Writ or 

ſhall fay, that be gave or demiſed, without ſhewing that he was ſeiſed and 
leaſed, or gave ; Note a Divertity. Br. Pleadi pl. 13. cites 34 H. 6. 


„ 
7. Precipe quod reddat 40 3. Rent, the Plaintiff in his Title ſaid, 
that the Tenements put in View, out of which the ſaid Rent ariſes, was 4 
age and 10 Acres of Land in S. which makes the Houſe and Monaſtery 
&. and ſo they did make and were time of Mind fituate upon the ſaid 10 
Acres &c. Br. Pleadings, pl. 29. cites 9 E. 4 19. 


8. Debt 


N Aſſiſe of Rent, the Plaintiff made Title that A. bis 
wed rh 0 7 Lane ous of 229 8 388 
2821 and that it is 
| which D. deviſed to the 


Xecutor of him who had Land deliver d to him be 
E eier, and good. Re ae 


e 2 2 
to the Plaintiff, and the "was oſs, 
and infeoffed bim, 0 was be i Pann [de hr 20 Title per Car 


For he bas LT „ vor confeſſed and avoided it; And ſo it 
ſeems, that it is no Bar at large, 


— > quære inde. Br. Tiles, pl. 46. cizes 


3. A Man need not make Title at large unleſs is * nn. 
aber AFion, per Moile; which was not denied. Br. ies pl 4 cho te DE 


* . 
5 H. . 13.— 8. P. Br. Traverſe yer &e. pl. 185. cies 5H 12. 11. 13. 


3 


(I) Pleading Title. J/ithout ſhewing how his Anceſtor, 
or himſelf came to it after a Feoſſment &c. alleged. 


N Affiſe the Tenant pleaded in Bar Dee be Ren sf en 
father of the Plaintiff with Warranty a and fhewed both 
the Plaintiff ſaid, that not ng the — bis Grand. 


ather was 
feild in Fee and A. br, and dyed ſeiſed, by which he entered as Coufon and 

Heir, and was ſeiſed, "and a idle, wit hort ſbecriug how he came to 
it after. Br. Titles, pl. 19. cites 9 Aff. 11 


4D 2. In 


Title. = 
with Warranty of the Anceſtor of the P 


__ 1 hat the An died ſci 
a the te cor Got ole 


er 


ſciſed of the fame Anceſtor, without ſhewing how 
gs itles, pl. 20. cites 10 Af. 23. 5 he cane 
- 55. cires 9 E. 3. Firzh. Aſſiſe. 


3. In Aſſiſe the Feoff ment of the Ance the Plaintiff, whoſe Heir 
_ in 3 4 uu . that _ Anceſtor = 


ſeiſed and SELL and he enter d as Heir, and was feiſed and dilſeiſed, 

and a good y Award, wichout ſhewing -of © came to it after, 

2 hich the Aſſiſe was awarded. Br. Titles, 18 
7 18. 

In Aſſiſe, e f he oj ops and the Plai 


"and was eiſed ci/ſed &c. and the Aſſiſe awarded; 
« ſaſed a fel $6. a the A Br. Titles, 
= 2x hat xs 


s In Aſſiſe of Rent, Deed of the Anceftor was pleaded, and by Award 
the Plaintiff was received to 19 ſe, that the [Re 22 440% of the ſame 
without ſhewing how he came to it after ; as well as in Ailiie of 


Land. Br. : Tice, pl. 32. cies 30 AE 33 1 


— Te is a0 Title 2 that after the Recovery the Anceſtor was ſaſed is 
ed ſei bow be came to it aſter. Br. Tikes 


Anceſtor made 
of Record, and 


- 55. cites 32. E. 3.—Cntra of a G 
a '* And fo for o Diverfiy I low, Log 


cer of B Be Ty 


* Mortdanceftor of Seiſin in Fee Ance the Plaiatiff &c. The 
Tenant Ga hut H, Pate ofthe Pani 7 mw * 
the Land is deviſable by —_— zo A. for Term 
Life, the Remainder ts this 2 ail, nd the Rana is oe 
ſold, ad that the Tenant ſor Li and the fad F. gr dead wheat ſus, ad 
conveyed himſelf to the Land by the Sale of the Fee Simple, and fbewed the 
Teflament ot nd uri it Aſſiſe &c. And per Cur. in this 
Caſe the Plaintiff ball nut ſay, that be was ſeiſed in Fee, abſque hoc, thai 
he had 1 without ſhew ing how he came to it after, 

7 that the Deviſe binds as a Deed indented. Br. Titles, pl. 48. 


5 Alf. 1. 
"* Formedon of the Gift 22 Father of the Demandant, in Tail 
&c. Rede faid that before the ift A. was ſeiſed in Fee, and leas'd to the ſaid 
R. for Life, which R. after gave to B. in Tail, and the faid 4 
after the Gift made to his Difinberitance. Hill fad, After rhis Gift, and 
the by A. this fame R. was ſciſed, and 13332 to B. in Tail, 
of which Gift this Actios is ht, and no en 
YT cl the hich HEL faid” that after the Dearh 
A. one T. was ſeiſed, and inf R. in Fee, who gave to the Father of 
Demandant as in the Writ and Declaration &c. Rede ſaid, T. whow 
you ſuppoſe to give, nothing had &c. and the uthers e contra. Br. Titles, 


3. cites 3 I 
* In Treſpaſs - 7 9 in Bar, and gave Colour to tht 
Plaintiff by Leaſe a to — Father of the Plaintiff at Will, and the Plain- 
thinking that his Father bad died ſeiſed in Fee enter d &c. The Plaintiff 
aid that bis Father ded ſeiſed, without ſhewing how he came to the Fee. 


And good per Cur. Becauſe the the Defendant in his Bar does not bind to, 


mn ** 


Title. 
ry mor ef Remed to the Eſtate at Will. Br. Titles, pl. 57. 
cites 10 H. ©. I. 

A Man ſhall not make Title after A& of Parliament, Fine, or R. 
. of later Time for by — — 
if he enters again, and dies ſeiſed, and his Heir enters, this ſhall not 
make Title to the Heir, without ſhewing Title after the Recovery &c. 
Br. Titles, pl. 63. cites 10 H. J. 5. | 


1 


. A and hh the 
(K) my y Cy a= Bar by 


1. IN Treſpaſs, the Defendant made Bar, that F. P. was ſeiſe 
feoff*d M. who leaſed to the Defendant &c. The =p 
fore that F. P. any Thing had, N. was ſeſad in Fee, and i d two, who 
gave to V. and his Feme in Tail, the Remainder in Fee to V. and after N. 
and bis Feme died without Iſſue, and M. as Heir of N. enter d, upon whom 
the Plaintiff enter d, to whom the ſaid MH. releas'd all bis Right, upon whom 
j P. enter d and infeoff d 4, who leas'd to the Defendant, whom the 
tiff enter d, and the Treſpaſs Meſne ; this is a good per tor. 
Car. Br. Titles, pl. 58. cites 10 H. 6. 14. 


IfM- 
4 that be- 


— — — — 


% 


(L) Pleading Title by Recovery: Good in what Caſes, 
and How. 


. IN Aſſiſe, the Tenant pleaded Leaſe by R. bis Anceſtor, whoſe Heir &. 

I to K. for Term of Life, who alien d in Fee; by which he enter d for 
the Forfeiture as Heir of his Anceftor, and the Plaintiff claiming as Heir of 
R. where he was a Baſtard, enter d &c. The Plaintiff ſaid Proteſiando, that 
be is not a Baſtard, pro Placito that be brought Ae 4xainf ihe Leſſee and 
the Alience, and recover d, at which Time this now Tenant bad nothing, nor 
ever before, and becauſe rhe Fudgment was againſt a Stranger, which does 
| not bind this Tenant, and can have no other than to pur him in 


the Polſeſſion which he had before, the Court was of Opinion that Plain- 
tif ought not to have Aſſiſe, and fo he was nonſuited. See Firzh. Tit. 
Title, pl. 7. and Br. Titles, pl. 45. cite 10 Aſſ. 20. 

2. In Afi/e by a Feme, the Tenant ſaid that at another Time the Plain- By which 
tif brought Cur ia Vita of the ſame Land again A. Que Eſtate be bas, ce Plainiiff 
and . to it, Judgment it to the Writ of a more baſe Nature 1 * 

admitted; and a good Plea; tor by this was the Land diſcharg d % 4 
of Aſſiſe. Br. Titles, pl. 35. cites 33 Afl. 5. — Bc. 
be ener d, and was ſeiſed till difſciſed &c. and a good Tirle, and the Affiſe awarded; for tho' he 
Yer Gair affien'd kim Tenant at ene Time, yet ſhe may agree to the contrary with him at another 


3. Where a * againſt a Man, there, per Finch, The As where 2 
Parties againſt whom &c. ſhall uot make Title of later Time, without ſbewing —_— 
tow they came to it; but he may make Ticle of Elder Time, without ſhew- mhes aW ife 
ing how he came to it. Br. Titles, pl. 7. cites 47 E. 3. 13. and makes a 


Feoffment, 
and ow/?s the Feffee, and be recovers by Aſſiſe, the Teme brings Deter, the Defendant pleads the Re- 
cover 


— 
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— that the Title is good in this Action; for it is only Treſpaſs. Cntra 
in Aſſe where a Man jnall recover Franktenement ; and after Anno 4 E. 4 
17. Judgment was ven tor the Plaintiff in abſence ot Markham, and che 
Action was in B. R. and Danby Ch. J. of C. B. was ſtrong that the 
Title is good. Br. Titles, pl. 38. cites 3 E. 4. 18. 


| of Title i ſee 
fo oe of Ties Cpt bs Big, al, Ta, 


— 


* Toll. 


N (A) What is Thorough Toll. 


Horough Tolls properly where a Toll is raken of M for Mater © 
" > —- 24 ill nos High Sercer. t 22 AC 8 BY for | lee, 
41. 42 El. B. R. in jj Smith and Shepherd's Cale. Picage, or 


the like 


Thorpe. 
| + Information againſt B. Farmer of Newgate marker, for Extortion, in 


of the 
i Fines; and was faund — It was held by the Court of B. R. and by Holt Ch. J. at Guildhall, 
that if the Defendant erccts ſeveral Stalls, and does not leave ſufficient Room for the Market People to 
fand and ſell their Mares; fo that for Want of Room they are forced to hire the Stalls of the Defen- 
dant, the Taking of Money for the Uſe of the Stalls in ſuch Caſes, is. Extortion. But if the People bave 
uu enengb clear to themſelves, to come ard fell their Wares, but for their farther Conveniency thev 
Hy hire theſe Stalls of the Defendant, without e compelling them, there ir is — — 
the Defendant takes a Fine and Rent for the Uſe of them. The Law has not appointed any 
the Market People, but only that they ſhall have the Liberty of the Market, which the De- 
t does not abridge, having left them Room enough beſides the Place where the Stalls are ſet; and 
A they will enjoy the Convenience of the Stalls, they muſt comply with the Defendant's Terms. 


Raym. Rep. 14S, 149. Hill 8 8 9 Will 3. The King v. Burdett. 
s for pailirg Publick Ferries, Bridges &c. 1 Sid. 454. in pl. 24. cites Blount's Law Diet, 


Toll. X 
Br. Toll, pl. 6. ciresS. C. Firzh. Tit. Toll, pl. 1. cites S. C.——S. P. And 
i And Ibid 


againſt Common Right. Firzh. Tit Toll, pl. 3. cites Trin. 20 E. z. 4 
Anno 8 E. 3. chat it is where Toll is taken of Beaſts and Merchandizes which paſs thro' the Vill, 
0 are not ſold. 

Arg. Becauſe ir is to be taken in the King's Highway. Mod. 231. in the Caſe of James v 


L 5190. S. C 
gh Toll improperly is when Toll is taken of for 
thro a Vill, in a Place which is not the High Street. 22 Aff. 


Toll Traverſe, What 
* Br. Toll, 
3. Toll Traverſe is properly where a Man pays certain Toll for * 


Palling over the Soil ot another Man in a W ay not « High Street. * 22 80 
Al. 58. by Thorpe. P. 41. 42. El. B. R. in t h and Shepherd's S C. Cre. 
Cafe, Lias C 


= 


TEM 
N 
2 


7 


8 


; 


—8. P. And 
ret the Ou ner of the Land cannot juſliſy the Taking, unle% ſuch Toll has been uſed to be taker 718 


4+ E ct 


_— — . 


* 
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(= of Td; for otherwiſe be may take the Beaſts Damage feaunt. Fiezh. Tr Toll, pl 3. ces Tew 
20 E. 3. | | | 

S. P. $ for Ferries and Bridzes which are pr; x Sid. 454 cites Blount's Dict. Tir T, 
rler 
S. P. Br. Quo Warranto, pl. 3. cites It. Not. fol. 21. and 32 E. 3. 


4 The Words Toll-Thorough and Toll-7raverſe are nſed promiſcucyſy. 
James 


And the Court ſeem'd to agree. Mod. 232. in Caſe of 
v. Johnſon. 


(B) Thorough-Toll. [PL 1, 2, 3. and Toll-Travers, Pl, 
4+ I what Caſes payable. 


of 
. ctal Conſideration, but ſo he may. 
cording AMC [58.] Yet when it is in Confideration of 4 Bridge, and Pavement of their 
c ion of the Sea Bank, it is well claim'd; and fo it is of Toll-tura. Jo. 162. pl. 2. 
B R. The Kin v. the I 
thro” 
m. 


of Boſton. 
a Vill may be ; for it be a nearer Hay, and he who has the Toll is 
Per Hole Ch. 1 Cond. 297. Mich. ? 


6 W. & M. in Caſe of Warrington y. 

be by Preſcription, <vithout reaſonable Cauſe alleged ſor its Commencement, for 

| Time our of Mind, the Trae Cale of is Beginning in th. Lienen of te a 
wn. Arg. and to per Cur. Mod 252. pl. 21. . 28 and 29 Car. 2. CB in Gſe 
does not appear. 


ing in the 
celan. 22 


mot to ya! Toll of Den for 
thro* a Vill in a Place which is not the High Street; for it is 
more than the Law allows to go there. 22 Aff. 53 

A preſcribe to have Toll-Traverſe of Yen 


cannot 


Jover 


See (H) [B. 2.] Toll. [How amuch.] 
2 Inſt. 222. [I.] x. Irror of Juſffices, b. D. 3- or 
— « nn te 


dut ſays, that that Buyers of Corn and Beaſts give Toll to the Bail iffs of the Lords ot 
ide 


ac this Day whom it belongs, ſo that no Toll exceeds one Penny of one Manner of 
is not 


Market taken; but if that which is tal:en be not reaſonable, it is puniſkabie by this Statute; and 2 


— — — 
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— — — — — 2 — — —— — ———M! . — 


nnn232ü1„%. — 


be deem'd in Law to be reaſonable, ſhall be judged, all Circumſtances confider'd, the Judges of 
— bu if it come judicially before them. l * 
I 


Orig. is (al afferant.) 


de Cmptore ; 
12D. of the Bu 


— 


Buyer. Dee the like 
ay grant a and that Toll 
d. or leſs, 


(C) Toll. For what Things it ſhall be paid. 


2 7 ee de cnn ch no Toll ſhall be paid. Br. Toll, 
28 AM. 53. 42 


2. De Communi jure, 20 Tull ſhall be paid for Things 
Fair or Marker, 2 be /o/d, and then Toll to 8 8 
Buyer. Bur in ancient Fairs and Markets Toll may be paid for the Sand- ys Cn 
ing in the Fair or Market, tho* nothing be fold. 2 Init. 221. hong Tel if 
be ſold; and cites D 227, 228. [ Bur it ſe miſ-printed by leaving out the Word 

Toll may be due ee I bo. 11, 1.4 » | RR 
tho the Things are nut fold. Arg. Le. 218. in Caſe of Lord Cobham v. Brown. _—— Adjudged, Mo. 
835. pl. 1124. Trin. 12 Ur Ar to take Toll of Corn brought into the 
n without a ſpecial Cuſtom no Toll is due in ſuch Caſe. 


3. No Toll is due for Hens or Geeſe, or for many other Things of 
ſuch Nature. Per Clench. Ow. 109. Trin. 35 Eliz. B. R. Eſcot v. 


Lanreny. 


(p) Payable. By «hom. 


"N= the King ſhall go Toll-free in all Markets and Fairs, for The King 
Things bought &c. for the King ſhall not be prejudiced by his ſhall not 
Grant of any Liberty which appertains to his Perſon &c. Bur Ouære of > Rong — 
Tull-Traverſe, if he ſhall pay it? Ir ſeems that he thall. Firzh. Tir. Ton iy 
Toll, pl. 5. cires 23 H. 3. cites 35 H. 


6 27. S. P. 2 Inſt. 221. cites 8 C. 
2. The Buy be Heller. Br. To ites Firzh. Tit. 
> yer ſhall pay Toll, and not the Seller. Br. Toll, pl. 2. cites Toll. pl. 
45. cires S. C. 
Apreed clearly. S. P. unleſs it be by Special Cuſtom F. N. B 228. (E) Ihid. in the new 


there (b) the 24 Paragraph, cites 25 E. 3 Avow ry, 129 2nd 9 H. 6 45. that Cocds of the Vendor 
vere diſtrain'd for Toll. ED a a | 
3. If 
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3. If che Lord or Owner of the Fair or Market do take Toll of the N. 


: the 
ler of Horſes &c. he is to be paniſhed within che Scarure W. 1 cap y, 
For he ought to take ir of the Buyer only. 2 Inſt. 221. 


(E) Diſcharged. Who and how. 


Br. Action 1. Enants of ancient Demeſne ſhall be 
Sur le Caſe, and bought in Fairs and M 
——_— and to manure their Land. Br. Toll, 
P. 

H 


Br. 
Toll, pl. 4. cites 9 H. 6 66. — F. N. B 281. (E) cites * 
merckandiſe and ſell, and ſhall pay no Toll, and fays, that 


N. B. 228. (E) in the e Notes there (b) the Caſe / H. 4. i 2gainſt 
145 vit, & illud folvere recuſavit; (It was held that the Writ was good, and the 
firſt Words as to the — void ;) The Plaintiff counts that the Detendant had bought 12 Beats 


ſel! 
* 


1 Beaſts, for 


The Words are (Pur eux faire 
which is (that of them to P 
fold them at a Fair &c.) 


Br. Toll. pl. 1. cites 5 H 6. 25. That they ſhall be 
enements 


Place, for the Things ariſing of the ſame Te for cording 
ity of their Tenements, as for VT 1 and other Things —— for their Uſe within their Houſe; By 
the Juſtices. — Firzh. tit. Toll, pl. 8. cites 8. C.—— F. N. H 228. (E) cites S. C. accordingly ; 
Bur fays, that for other Things it is a Queſtion ; but foraſmuch as they ſhall be quit 
— 2 — — Reer 
with their Goods. And Ibid 228 (A) fays it appears that they ſhall be quit of Toll for their 
Goods and Chattels c ich they merchandiſe <ith others, as well as for their other Goods, for the Writ is 
I, Pro bonis & rebus ſuis. And ir appears, that that Vit may be ſued by all the Tenants, as 
131 be ſued; and alſo that every particular Perſen who is grieved, may ſue forth 
rit wi 


They ſhall be by their Tenure of Toll of all Things cobich they ſell, if it be fold whon the ſame Sail, 
and of all Things — they buy to manzre their Soil. But Br. — A if they ſhall be tree of all 
Things which they ſell and buy &c. Br. Auncient Demeſne, pl. 22. cites 19 H. 6. 66. 

2 Inſt. 221. Says, That for Things coming of thoſe Lands they ſhall pay no Toll, Becauſe at the Be- 
ginning by their Tenure they «ppl icd themſelves to the Manurance and Husbandry of the King's De- 
means, and tlicrefore for rho'e Lands fo holden, and all that came and renewed thereupon, they had 
the ſaid Privilege; Bur it fuch a Tenant be a Common Merchant for buying and ſelling of Ii ares or Mer- 
chandiſes, that viſe not upon the Manurance or Husbandry of thoſe Lands, he jhail not have ti e Prixileze for 
them, becauſe they are out of the Reaſon of the Privi of Ancient Demeſne; And the Tenant n 
Ancient Demeſne ought rather to be a Husbandman than a Merchant by his Tenure, and fo are the 
Books to be intended. And herewith agrees an Ancient Record, the Effect whereot is Quod hut qui 
clamant eſſe immunes de theolonio prattando, ut tenentes in antique dominico, vel per Chartas R 
non debent diſtringi pro aliquo rheolonio pro Merchandiſis ad uſus ſuos proprios cmptis ; imo pro Ner- 
chandiſis qu* emerint vel vendiderint ut Mercatores, debent ſolvere pro cis. 

By the Cuſtom of the Realm they ought to be quit of Toll &c. in every Market, Fair, Town or 
Ciry throughout the Realm, and upon that every one of them may ſue to have Letters Patent under 


the King's Seal, to all the King's Otfcers, and to Mayors, bailiffs &c. And alto the Tenants of An- 
Client 


ne may hace a Ii vit directed to the Bailiffs, or Mayor, or others who will compel them to 


pay Toll, that they ſuffer them to 70 quit &*c F. N. B. 228.(A) 

The Lord 2. If Lord delle in ancient Demeſue in a little Tenement, he ſhall be dif- 
_—_— charged or Toll tor Things touching his Suttenance, ro the Quaiiiity ol 
bimſelf ſhall the Tenement only; quod nora. Br. Toll, pl. 1. cites 9 EI. 6.25. 

be as well acquitted of Toll throughout the Realm as the Tenants in Ancient Dem: lite full be | 454 that 


1 ea 


—2— — — — — 


* 
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— — n — 
by the Regitter of an Attachment tucd by the Lord of the : ; 
A Balli of C. becauſe they took Toll of him.” P N B x28 (55 Manor in Ancient Demeſne againſt 


Nom Mic? 10 was awarded to the Mayor of Calice out of Chance 

af he ſhall not tuke Toll of the Tenants of py ca in B. R. 7 

ſo Alias and I Hies, and no Writ was returned, by which, by the Opi- 

nion of the Court, Atac hiuent iſſued to the Lieutenant of Calice againſt the 

y. Br. Procets, pl. 18 1. cites 21 H. 7. 31. 

4 It Cicixras or Eurgeſſes have been quit of Toll threughont the Realm So it any 
ly Grant — 1 1 97 the 7 —_— demands #4 
Toll of them, they may have a V rit not to molett them thereupon 
— Pluries, and Attachment. F. N. B. 226. (I) 22). (A) 3 


it of Toll 
chandiſes which they buy in another Town or Place, if any of them de compelled to pay T * _ 
Corporation 10 bring the Hrit by tie Name of their Corporation, and may have an Alias, and þ 
thereupon, it Need be. F. N. B. 227.9) Alias, Attachment 


g. Note, If the Ring grants to one to be quit of Toll, this does not ex- 
tend to Cuſtom ay it ſeems, ur is it any Bar to a Demand of Toll, by them 
who have Toll Ly a rie Graut made to them. F. N. R 224. (A) in the 
new Notes there (c) cites 39 E. 3. 13. and fays, fee 18 K. 1. Lib. 
Parl. 10. 

6. 4s well thoſe Tenants who hold of the Manor which is Ancient De- 
metne in the Scilin, or the Poſſeſſiun of aut her Man, as the Tenants which 
hold of the Manor in Ancient Demeſne in te King's Hands and Poſſe/- 


fox, ſhall be quit ot Toll. F. N. B. 228. (A) * © p Br: 

J. * Tenants at Nil within Ancient Demeſne fliall be diſcharged of Toll, pl. :. 

Toll as well as Free-Tenants, or Tenants for Lite, or Years of cites 9 H 6. 
in Ancient Demeſne, tha!l be diſcharged ot Toll tor their Goods &c. F. F d 

N. B 228. (D) cites 9 H. 6. 14. Toll, pl. 8. 
cies & C. 


$. If the Kiaz or any of his Progenitors, have granted to any to be di/- The King 
ed of Toll either general/y or ſpecially, this Grant is good to diſ- Fae the 
him of all Tolls to the King's own Fairs or Markers, and of the of york t 
Tolls which together with any Fair or Market have been granted after Toll of Corn 
ſuch Grant of Diſcharge ; but cannot diſcharge Tolls formerly due to Jul jects fold in the 
either by Grant or Preſcription. 2 Init. 221. — — 
afterwards the King granted to the Max or ard Citizens of York to be diſcharged of Toi] through the 
whole Realm; ard afterwards the Archbiſhop exchanged his Maror of 295 with the K ing for an- 
other Manor. It was moved, if now the Cirizens of Y ork ſhould be diſcharged of Toll, ſor the Grant to the 
Archbiſhop was eigne to the Grant to the Citizens of York to be diſcharged of Toll in Rippon. Dyer 
conceived that they ſhould not be — for the King had no Right; And when the King grants 
over the Manor of Ripron, the Grantee all have the Toil notwithſtanding the Grant made to the Ci- 
tizens, for the Grant made to them was void, as to diſchurge them of Toll at Rippon ; For the Grant 
to the Cirizens ſhall not rake Effect after the Exchange, for the Grant was void ab initio : Bur if the 
Grant of the King to the Archbiſhoy had been bur for Life, then the Grant after w ards made to the Ci- 
tizens ſhould have taken Eflect after the Eitate for Lite determined. And the better Opinion of the 
Court was, That Toll ſhould be paid. 4 Leon. 214. pl. 346. Mick. 16 Eliz. C. B. York Archbiſhoy's 
Cate. 4 Leca. 16S. pl. 2:4. S. R. 

9. King H. 3. did grant to the Abbot of L. and his Succeſſors, Qi 
ins & bomines jui ſiut quicti ab omni theo/onto in omni foro E in omntunus 
aumdinis &c. and there it is reſolved, that the Abbot thould have this 
Privilege by Force of this general Grant in this Manner, Quod ipſi & 
Homines ſui ſint quĩeti a Præſtatione theolonĩi in venditionibus & empti- 
onibus pro ſits tceſſurtis, ut iu viltu, viſtitu, & ſimilibus & hoc ad op 
prupriuin ĩplius A bbatis & Hominum Suorum. 2 Inlt. 221. 

10. In 16 E. 3. The King by Letters Patents tor the Conſiderations 
therein mentioned, Conceſſit pro ſe & Hæredibus ſuis to H. Earl of Lanca- 
Ver, and the Huirs of Is Kedy lacefully begotten (among other extraordinary 
Grants) 11-44 the jaid Earl and his Heirs & omnes Homines ſui in perpe- 
tum ſint vie de Pavario, Paſſazio, Tu 17ie, Left ario, Nallugie, Talli- 

4 1 ag io, 
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azio, Cariagio, Peſagio, Pikagio, & Terragio per totum Regnum TH 
the Death of the faid Earl, the ſaid — — by 
and Heir betore the faid King and Council, they were declared to he the 
Diſheriſon of the King, and by Aſſcnt of the King and Council, and allo 
the ſaid Earl the don, were revoked, cancell d, and annulled ; and it 
was agreeed, that all Patents before granted ſhonld be reftorcd and of 10 Face 
er Effet. Afterwards, 25 Sept. 23 E. 3. The fame King reciting the ſad 
ii Grant, and that the ſaid Son bad voluntarily reſigned the ſame ang all 
Right and Clum by Reafon thereof, in Conſideration thererf granted ty the 
ſard Son all the Liberties &c. in the fi firft Grant mention d for his Life. 
In Replevin, tried betore Mr. JÞ ice Price at Exon Aſſiſes, at which 
theſe Charters were produced, there was a Verdict given tor the Deſen- 
dant, but a Rule co ſtay &c. in Common Form. And atterw on at- 
rending the Judge at his Chambers, he was of Opinion, that the fir 
Charter was furrender'd, and that in the zd Charter there v ere not 
Words ſufficient to wm a . from the Toll in Queition; and 
thereupon was ent up a Nonſuit of the Plaintiſf, and the Defendant 
had the Coſts thereof. MS. Voyſey v. Tottle. 


11 


E) Grant Good. In reſpect of the Manner &c. 


1. IN Treſpaſs for taking a Cow, the Defendant juſti ſied by 2 Grant 
of H. q. ot a Yearly Fair to the Mayor &c. AK c 1 
bertatibus, & liberis con'netudinibus ad bujuſmodi feriam Spec Tantil ur &c. 
and that at a Fair there held, J. S. fold a Cow to the Plaintiti, where- 
upon the Detendant -demanded 1 d. tor Toll, and becauſe he refuſed to 
pay ir, he diſtrained the Cow as Bailiff &c. Popham, Gawdy and Fen- 
ner, delivered their Opinion, that by a Grant of a Fair cum omnibus 
inci- Libertatibus &c. Tull was not due nor demandable, becauſe tis not inci- 
ant to a dent to Fair, but that it may be due if it had been granted by expreſs 
Fair, and Words in the Letters Patents; Cro. E. 558. pl. 15. Paſch. 39 Eliz. & 
1 pag 591. pl. 29. Mich. 39 & 40 Eliz. B. R. Heddy v. Wheelhouſe. 
— —_ 


ſaid, The Caſe may be, that by the King's Grant with ſuch Words as here, Toll may paß; 
As where one has a Fair by Grant or Preſcription, whereto Toll has uſualiy been paid, lib attercards 
is forfeited to the King, who then grants it, Cum omnibus Liberratibus ad hujusm di ferizm Spectanti- 
bus, now by this Grant the Grantee ſhall have Toll; becauſe Toll was formerly belonging thereto, and 
therefore the King's Grant did not grant a New Fair, but the Ancient One, which was not extinct 
the King's Poſſcihon. Cro. E. 591. in S. C S. C. cited Palm. 78, 9 Hill. 17 Jac. B. R. in 

of the King v. the Corporation of Maidenhead; And Doderidge J. ſaid, He well remembered it, and 
that he argued it at the Bar. And — That the Parties ſued in Parliament to get 
it reverſed, but that it was affirm'd there S. C. cited 2 Inſt. 220. 


S P. be- 2. If the King grants a Fair or * Market, and grants no Tl, be canmm 
cauſe it was after graut 2 Toll to ſuch Free Fair or Market, without Quid pro quo 
——_— tome proportionable Benefit ro the Subject. 2 Intt. 220. cites it as refolv'd 
when once in the Cale of Northampton. . 

ba the Cie, that being with a Cuſtom for a Sum certain, they can never raiſe it but may Jaſen it. Arg 
2 Show. 266. in Caſe of Quo Warranto. | 


3. If the Toll granted with a Fair or Marker be outraTions or unrea on- 
able, the Grant ot the Toll is void; and the ſame is a Free Market or 
Fair. 2 Inſt. 220. cites it as reſolved in the Caſe of Northampton. 

4- The King granted to the City of London, That a!! I e¹uνðỹuringiig 
into London ſaleabie Commedities, fbould pay ſo much for Tu! ; This Wis 
held to be a good Grant, and yer generally ſpeaking, it may ſeem to be 


agaln. 
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2gainit che Liverty ot the Subject. Hard. 35. pl. 2. Paſch. 1656. in Scac. 
in Caſe ot Hayes v. Harding, cites Mich. 43 & 44 Eliz. in B. R. 
Hawkeshead v. Ward. 

5. A Grant of fuch Toll as was 1s'd to be taken Ibi Alibi infra Rægnum 
Augliæ, and averring Payment at another Place, but not there, was held 
ill zor Uncertainty. See Prerogarive (F. c) pl. 1. Lightioot v. Lever 

6. It was held per 3 Juit. that Toll was well red, norwithſtand- But New- 
ing that rne .2naatity of Money to be paid tor Toll tor every Thing was berry, 2 


aut expreſs'd ; bur Mountague Ch. J. contra. Palm. 86. Hill. 1 | 
k. R. The Caſe of Maidenhead in Berks. 7 Jac: the Corpors- 
That no 


udgment was given for the King in this Caſe, but that the Corporation enj the Privileges notwith- 
—— this Action brought. Palm. $6. at the End of the Caſe. And ſee the Gb ſome- 
v hat fully. 

AP 2 ion to Toll, awd fays mt whit in certain is void, and fo is a Grant from the King of ſuch 
uncertain Toll. Arg 2 Show. 266. cites Palin. 79.—— Agreed Arg. on the other Side, that a Pre- 
ſcription to have a ol Uncertain, and as often as Occaſion requires to aſcertain it, is ill. Bur that in 
London it is good, tho” it would be ſo no where elſe. 2 Show. 273. Hill. 34 & 35 Car. 2. B.R. in 
Caſe of the Quo Warranto v. the City of London. 


7. The King cannot grant a Toll for Things not brought to Market to be 
fold. 2 Lutw. 1502. Per Powel J. in Catc of Kirby v. Whichelow. 


(G) Toll. De in what Cafes, and how. 


1. A MAN cannot juſtity for Toll of Waggoners (Charrettours) &c. 

nor tor Toll for paſſiag of Mea by Land or by Water, unleſs by 
Uſage or Preſcription. And Thorp faid, That a Man cannot juſtify it by 
Grant ot the King, but may have Toll by the King's Grant ot bach as 
buy in his Fair or Market. Firzh. Tit. Toll, pl. 2. cites Hill. 30 
E. 


© Toll. traderſe lies in * Preſcription, but nat Toll-through; for it is an 
Oppretſion ot the People. F. N. B. 226. (I) in the new Notes there (b) S . Or 
cites 22 Aff. 58. and fays, yet fee a Common Perſon may preſcribe tor 7.1.7 
Toll-through, it he ſhe ws a rea/onable Canſe, and proves that the Coun- gay 5 
try has a Recompence ; and cites 14 E. 3. Bar 275. 5 H. 7. 10. and fo n be by 
the King may pretcribe tor 'Toll-chrough ; Quere it without ſhewing er Crane 


< 


Cauſe, and cies 11 Hf. 6. 39. d RB 


| 227. (A) in 
the new Notes there (c) cĩtes S. C. and 20 E 3. Toll 3. 


3. A Man by Law ſhall not pay Toll for any Thing brought to a Fair, Firth. Tir. 
but for Things ſold ; but by Cuflom he may pay for every Thing brought to 0 
the Fair, au be ſlall pay for bis Place, viz. his Standing, cho' he fell © 
nothing. Br. "TIL, pl. 2. cites 9 H. 6. 45. 
Note, Lol Lchrough is in the Highway, bur Toll-traverſe is for 
pathing ove; .nother's Land; yet it feems it a Highway be in a City or 
Town, T5'!-cbrough may be there by Preſcription. F. N. B. 227. (A) in 
the new Notes there (e) cites 5 H. J. 10. 13 H. 4 15. And Pontage, 
Murage, or Ferry, may be demanded in a Highway by the King's 
rant, bur not in a private Way; and cites 13 H. 4. 15. and ſays, See 
there tnat the King may grant 'Tronage, and good. 
5. No Toll is due either on the Part of ;he Lord, when he has a Fair 
or Marker, and not any Toll, or on the Part of the Market-man who 
onzht to be di/charged of Toll, or of the Thing ſeld th.:t is not tollable. 2 
220. 


6. No 


— — — — — —— —— — 
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F 
4 p N 0 arr or Mar ore the $, 
— 8 thereot, waleſs it be * by Cuſtom Time out of Mind uſed, which Cate 
Party dh none can challenge that claim the Fair or Market by Grant within the 
ot ſell. Arg. Time of Memory, viz. ſince the Reign of King R. 1. which is a Point 
1 worthy of Obſervation, for the Suppreſſion of many outrageous and un- 
pon juſt Tolls incroached upon the Subject, to be puniſhed within the Pur. 
Ibid 20% View of this Statute. So note, it is better to have a Fair by Preſcription 
= P than by Grant. 2 Inſt. 221. 


12 Jac. in the Caſe of Hill v. Hanks, alias Hawks. S. P. Agreed ; but that cannot be 
Cirporation is erected within Time of Alemecry. 2 Lutw. 1336. Trin. 2 Jac. 2. Leight v. Pym. where the 


Cro. E. 559. ». Toll is not of Common Right incident to a Fair, and nonc (hull 
pl. 12 have Toll in a Fair, unleſs he has ic by Grant or Preſcrint a. Mo. 
A c. 44 pl. 680. Mich. 39 & 40 Eliz. B. R. Heddy v. Wellabdie. 


=Tc adjudged Cro E 591. pl. 29. Mich. 39 & 40 Eliz. B R. 


8. The Owner of a Port may have Toll by Preſcription, it hont alley. 
ing any Conſideration, faid by Treby Ch. J. 2 Lutw. 1523. Paſch. 12 
W. 3. in Caſe ot Milkes v. Kirby, to have been fo held in the Caſe of 
| v. Warren; bur becauſe in the Principal Cate the Deſendant 
taken upon himſelf to allege a Contideration, it was lett a Quzre, 
„ ion nat to be well alleg d, whether the Plex be 

= 


See (B2) (H) Hor much. Puniſhment of Taking more than due. 


In the 1. 3 Edu. x. LNacts, That touching them that take * outrageons Till a 
— — cap. 31. gainſt the common Uſage of the Realm f in Market Tozns, 
— — ot if any do ſo in the King's own Town which is let in Fee Farm, the King ſhall 
H. 3. 2 + ſeiſe into his own Hand the Franchiſe of the I Market. 
were taken and uſurp'd in Cities, Boroughs, and Towns, where Fairs and Markets were kept, tothe 
on of the King's Subjects, by Reaſon whereof very many did refrain from — 7 
airs and Markers, to the Hindrance of the Commonwealth; for ir has ever been the P licy and Wiſ- 
dom of _ that Fairs and Markets, and ſpecially the Markets, be well furniſhed and tre- 
quented. 2 Inft. 219. 

* That is, where — Toll ö is taken, 2222 822222 
and yet Toll is un uſurped; for it is an to do ſuch a common Injury and W - 
— it is called — vel indebitum, vel inj 2 Inſt. 220. he "IP 

+ That is, in a City, Berongl, or Ton of Merchandize, where Fairs and open Markets are kept for 

ing, and Buying and Selling. 2 Inſt. 220. 

This is intended of Toll ro the Fair or Market. 2 Inft. 220. 

+ Thar is, ſhall ſeize che Franchiſe of the Fair or Market until it be redeemed by the Owner. But 
2 — for in Statutes, Incidents are ever ſupplied by Inteadment. 2 

222. 

This Word here includes as cell a Fair as a Market; for Forum, from whence Fair is derived, fig- 
nifies both; and a Mart is a great Fair holden every Year, derived a Merce, becauſe Merchandizes and 
Wares are thither abundantly brougit; and Mzrcarusis derived a Mercando. 2 Inft. 221. 


* Thatis, Ad if it be another's Town, and the ſame be done by the * Lords of the 

— 2 wner of Tyr, the Kin; ſhall di in lite Miuner ; and if it be done by 2 Bauiliſ witb- 

. out the Coium ind of his Lord, he ſball render to the Plaintiff as much 4547 

Inſt 22 for the outrageous Tii:ng as be had taken from him, aud ., n 40 D 5 
Flera col- [1priſonment. 

lects the Ef- . 

fect of this former Part of tie Ac in thee Words, Inhibitum eſt ne quis in Villls es ment gad 


quæ dimiſſe ſuat & commiſſæ ad Feati firmam, indabita & injults ca; ii THCOιAu⁰e, - 
2 
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— 


er es ipſo capier Rex Libertarem mercaci in manum ſuam; codem mods Rex, licer in al- 

Silla pramiſl. fieri contigeric, fi Balivus hoc fecerir we voluntate Domini ſui, redder ta um que- 
en quantum cepitier Ballivus ab co, ſi tolnetum aſportaſſet, & nihilominus habeat priſonam 40 
; 2 Inſt. 222. 


Teaching Citizens and Burgeſſes, to whom the King 


or bis Father has * Mura 


4 * Murapge to encloſe their Towns which take ſuch Murage Mu- 
pet nts granted, and of this are attaint, they ſhall f hoſe their Grant for I woes 
ever, and ſhall be grievoufly amerced. exphin is, o 


le with Wall a Town, under which Word is here included a City and Burgh. It is 4 reofor- 
ich be taken of every Cart, Wayne, Horſe laden coming to that om oe 4 
Jar with Walls of Defence, for the Safeguard of rhe People in Time of War, Iaſurrection, 

or Uproars, and is due either by Grant or by Preſcription. But if a Wall be made ©bich is not d- 
A People, then angbe not this Toll to be paid; for the End of the Grant or 


ion is not performed. 2 Inft. 222. 
has B afterwards; and altho* Mu- 
He that h — 44 bs 7 An 


tem 
non wum 2 Joft. 222 


renders this laſt Part of this Chapter in theſe Words, Item qui 
KR. ceperint, quam conceſſum fuerit per Cartam Regis, perdant 
vis & gravirer amercientur. And Aer the making of this 
29 was inſerted in the C or Articles of the E 
de hiis qui 


— 253 vel indebita tolneta in 
ceperunt qu | — 


mu'em 


(I) Remedy. 


. to every Toll. Noy 37. in Hickmans's Caſe, It was 
cites 30 E. 3. 20. 12 
that if Toll be due, a Diltreſs may be taken for it. Cro. E 558. pl. 15. Paſch. 39 Eliz. A N. in Caſe 
of Heddy v. Wheclhouſe. 


2. The Party has no Remedy for the Toll, if the Goods are carried 
out of his FuriſdifFion. Noy 37. in Hickman's Cafe, cites 20 H. 3. 

3. Action upon the Caſe was brought by the Mayor and 

r, againſt the Burgeſſes and Commonalty of B. becauſe 1E 21 

bave aſed, Time out of Mind &c. to have Toll of every Boat which paid N l., Saler 
the Water of Sev.rue by the Vill of Glouceſter with any Merchandize &C. geclared of a 
and taat the Defendant paſs'd with a Boat and 20 Pipes of Wine, and did Toll-Tra- 
not pay Toll, where they ought to pay tor every Pipe 3d. for Toll &c. * for 
Marowe, of Counſel with the Defendant, ſaid, that if a Man paſs'd over fh Bridge 
Land which ought to have the Toll, and the other did not dittraia for at Ware; 
the Toll in his Land, but permitted bim to paſs without Paymept or Diſ- and that the 
treſs, he ſhall not have Action ot Toll. Quære inde. Br. Action fur le Defendant 


Cafe, pl. 70. cites 21 H. J. 16. 1 
8 | Loads of Bar 
| ley over that Bridge ; that the Tull thereof, at ſo much per Cart, amornted to 40 J. <which the Detendant re- 
tuſed to pay, &c. Upon 2 Demurrer it was infitted, that an Action would not lie for a Toll-Traverſe 
for paſhng thro” the High Way «<vithcut ſbewing a Title, and Cimfideration. Beſides this A kion was 
brought for a Non featance, (viz.) not pay ing &c. for which (if any thing is due) an Action of Debt, 
and not on the (ale, ſhould be brought. But * other Side it was anſwer d, that an Action lies 
4 without 


es of Br. Toll, pl. 
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'without ſhewin g a Title or Conſideration, and that this ſhall come upon the Evidence; and as to the 
Non · fcaſance, many Caſes were cited to ſhew that Cale lies for Non-feaſance. But Adjoruatur. 
Lev. 400 Trio. 6 W. & M. in C. 8. Steinſon v. Heath. 3 

* Sc Actions, (K. c.) pl. 2. 


4 If a Man ought to have Toll in a Fair &c. and his Servants ar 
diff nrb*d to gather ene fame, he thall have Treſpaſs Vi & Armis for Aſlault ct 
his Servants, and tor the Loſs of their Service, and for the Diſturbance 
made unto them, and tor loſing the Profit ot his Toll, and all in one 

| Wrir. F. N. E. 91. (A) 
Marker. 
and 


$5. An Ox Hide was brought into Leaden-hall Market on the 
Day, and fold, 45 Bauilitf of — y of 
their Command, took it there Damage feaſant. t it was agreed by 
that this Ox Hide, brought into the Market and fold, cannot be dif. 
train'd Damage feaſant. Cro. E. 627, 628. pl. 21. Mich. 40 & gr Eli 
B. R. Sawyer v. Wilkinſon. 


1 Salk. 248. 6. A y Toll was of 5d. a Chaldron of Coals. And it wa 
Sac A. inſiſted, that a Difreſs ought not to be on any Thi 


modiry 
Y- * * * . * 

and Sails, being diftrain'd, it was adjudged that they were well taken. 
359. 8 8 * 

d. Carth. 357 Trin. 7 W. 3. Vinkinſtone v. Ebden. 


— 12 Mod. 


216. Mich. 10 W. z. 8 C. by the Name of Winckefline v. Ebden, adjudged accordingly. 


S.C ge 7. If A. has a Market and Toll, and R is coming with Goods tothe 
Arg. Gibb. Market, for which, if fold, Toll would be due, and C. hinders B. an- 
CES ing tothe Market, the Lord of the Manor may have an Aion, becuſe 
Foreftalling, Ot the Pollibility of Damages Per Powell J 6 Mod. 49. Mich. 2 


whereby © Ano. B. R. inCaſe of Aſhby v. White. 
Toll is loft. | 


—Per Wild J. 2 Vent. 26. in Caf of Turner v. Sterling. —Ibid. 27. per T accordingly. — 
Ibid. 23. per Vaughan Ch. J. accordingly. ETON 


8. An Indebitatus Aſſump/it was brought for Toll. It was obj 
that this Action nnd lie tor Toll, but the only Remedy was Di 
treſs. But the Court inclined to think it would, it the Corn is the 
Duty; but gave time to move this and other Exceptions at another 
Time. Afterwards the Matter was moved again, and the Rule tor ſtay- 
ing Judgment was diſcharged. 2 Barnard. Rep. in B. R. 243. Palch. 6 
Geo. 2. and 434. Hill. 7 Geo. 2. Cock v. Vivian. 


— 


(k) i and Declaration. Good or not. 


Reſpaſs by the Vicar againſt A. that where be and bis Predaceſi 
oug bt to grind without Toll, there the Defendant has taken Toll, i 

& Armis, Viz. ot one Quarter of Rye, and one Quarter of Corn, and of 
all the Corn that he ground there, from ſuch a Day to ſuch a Day. The 
Defendant ſaid, that he is only a Servant; Judgment of the Wrir ; Ex non 
Allocatur; and the Writ was awarded good Vi & Armis, by which he 
pleaded to the Writ, becauſe the Plaintiff has not alleg'd the Price of the 
Tull ; Et non Allocatur, becauſe he has pleaded more high before. 
which he traverſed the Preſcription, and pray d Aid ot the Tenant for 
to whom he was Deputy; quod nota. Br. Treſpaſs, pl. 47. cites 4 E 
3. 20. 


Br. Brief, 2. The Action was for non Payment of Toll; Ouod Teoloneum . — 
pl 113 CItes 69 ill ſol vere reciſavit. W hereas Toll, not paid, cannot be carried away 
4 and theretore / portavit is falſe. And not ichſtanding that this be * 
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or Surpluſage, yer becauſe the other Word tolvere recuſavit are jutti- fur le Cate, 
cient, therctore the Writ awarded good, and yer falſe, repugnaut, and S2 
Sarplniage 5 quod nota. Br. Nugation, pl. g. cites * 7 H. 4. 44. * 
Dr endiant ju ſi fed as Tenant of W ensbury, hieb is ancient Demeſne, by the Cuſtom of ancient Demeſne, to 
go Nut of bell tor Beaſts to manure their Land or (maintain their] Houſes, ſold or bought ; by which 
Le dought $ Beafts, with Part whereof he manured his Lard, and the reſt he fed to fell. Judgment &c. 
And rhe FlaintiF ſaid, that the Defendart was a common Merl ant, and fold and bon ght Day for Pro- 
; Ard the Dependant demurr'd in Lac; And as to the other Beaſts he bought them ohe Day, and ſold 
them next L, ard ſo merchant. Ard the Defendant demurr'd in like marwer Ard the Opinion of the 
(Court was with tie Defendant, and the Plaintiff was nonſuired. Brooke ſays, Quere why, and whe- 
ther tie Opinion was only for the laſt Plea, or for both; for, upon the rl Plea, it ſcens the Law is 
öh the — 1 „* 3 Paſture and Sale be one kind of Manuraace of Paſture-Land. 
Quere — Nr. Olly, pl. 3. Ces S ; 

s. C. cited by Coke, 2 Bulft. 228. in Caſe of Willamore v. Bamforde; for the Rule is, Utile per 
inutile non vitlatur. 

3. Tre/p1's for hinderiag him from taking the Profits of bis Fair in &. Br. Toll, 2 
viz. Pro uo i quo vendito 4d. tor Toll. And becauſe he did not eto of * "FN 8 
whom the Buyer ( oug hit the Horſe, therefore ill, by the Opinion of the 51 (G) in 
Court; lor the Buzer may have Notice of the Name of the Vendor. the new 
Contra in an Action of W reck, or agair:ſt an Hoſtler. But where he Notes there 
juſtifies the Buy ing of a Horſe in Market overt to change the Proper- (b) — 
9, be mall lieu of whom he bought. Br. Count, pl. 78. cites 9 H. te Ns of 
6. J. the Buyer, as 


2 of the 
n for which the Tell & due, cgie & be Some is the Count; and ces & © Fn. oats 


4 If a Man preſcribes to have Tl of every Boat which paſſes by the Vill Br. Toll, E. 
of B. be ought tnere to count rpon what Bi ater, by Name, the Hoats were 5: cites 8 
paſſing. Br Preſcription, pl. 92. cites 2 H. 7. 16. 

5. In Cate the +larntiff declared of a Leaſe for Years of the Toll, and Clench took 
Profics of the Markers and Fairs, within the Manor &c. ot T. and that another Ex- 
the Defendant difturb d bum in taking divers Pieces of Wool ; it was ob- — 44 
jected again it this Declaration, that the Plaintiff did not Het that his not ſet forth 

ur was ſeiſed at the Time of the Demiſe. Sed non Allocatur ; for the chat Toll was 

Plaintitt, in this Action, is to recover Damages only, and the Right or — 1 of 
— 

tor no 


Title ot Land is not in Queſtion. But contra, if it were in ſuch Action 
in which the Right ot the Toll had come in Debate. Ow. 109. Trin. age, f 
36 Eliz. B. R. EIcot v. Lanreny. Toll is due 
; for Hens or 
Geeſe, or for many other Things of ſuch Nature, and fo it might be that Toll was not duc for Wool. 
Ferrer was of the tame Qpimen ; but Popham contra, who ſaid, that the Plaintiff had declared, that 
the Defendant had diliurbed him from the Toll of divers Pieces of Wool; and by that is imply d, that 
__ to be pid tor Wool. And at another Day judgment was given for the Plaintiff, Ow. 109. 
v. Lanreny. 


6. A Chim in Quo Warranto, to have Toll in Specie of Grain expoſed to 
Sake, whether fold or not, Ratione Manerii was adjudged to be ill, 
becauſe it ought co have been Ratione Mercati. Noy 37. 41 Eliz. Hick- 
man's Caſe. | 

7. In Action ſur le Cafe againft the Town of Uxbridge, for taking 
Toll of a Thurſday Marker there. The Plaintiff made Title by Con- 
veyances under the Lord Derby, to whom it was granted heretofore, 
and allo d in 38 H. 8. and 8 Car. 1. in 2 ſeveral Quo Warranto's, and 
the Town diſclaim'd. Twiſden J. excepred, becauſe in the Count it was 
wt ſaid Ly Grant or Preſcription, tut on 4 Serfia oily. 3 Keb. 12. pl. 16. 

Palch. 24 Car. 2. B. R. Cook v. Baker. 

8. In Cafe, the Plainticf fer tort, Thar the City of Norwich has a Vent. 71. 
common I har aud Crane, and a Caſftoia that all (cds brought down the — * 
River, and paſling by, Fall pay ſuch a Duty It was Objecacd, that this C C * 3 
is tor Toll-Thorough, which is Malum Tolnetum. Twilden ſaid, that alleged, chat 

it 
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I ee 1 
1 w Duty ; or 
mon Key for cjoanſedl the Nies It was order'd to ſtay. 
Goods, and 21 and 22 Car. 2. B. R. Haſpurt v. Wills. 


held a void 
Key, or elſewhere 


Cuftom as to ſuch Veſſels as did not unlade at the 
—— ＋ Rr 

a fy -L, to have ſo much a Tun for Goods 
—— — in C B. But that upon Error brought 


9. When Toll is claim d 


Per Ackins |. Mod. 232. in ae ef James b. 5 
fo is the Oc ie Smith v. Shepherd. 


(L) Pleadings 


MAN cannot preſcribe is the Negative to pay #o Tull, but in the 
Negative with A 1 _ that he and all &c. hare 1 

to Buy and Sell &c. wit Prefcripcion, pl. 17. cites 
Deen H. & 32. and 8H. 6. 3. Per Paiton. | 


to be 
8 2 Affirmative, viz. to be quit of Toll, and that he had not paid Toll. F. N. B. 22-. (I) in 
new Noteathere — 12. 


2. If a Man preſcribes to be quit of Toll, he ought to how it bas 
been allow'd and put iz Ure ; Quzre. Br. Patents, pl. 2 14 H. 


12. Per 
Cra K 117 3. T againſt him tor taking of Corn, he juftined for 


1 ga 

Mich. that it was within the Town of L. it was Damage Taler in his 
be Freebold; the Deſendant pleads that they were by Charter ia the Time 
1 Mary incorporate &c. and a Market was granted co them, ad 
the Place where &c. was appornted for the Market Place, and he brought 
his Corn on _— OY; 2 and the Detendant wok 
and ic was without Argument, that u 
e Cre: ity the taking. Cro. 8 29 66m 


Mig bl Lol Libor dl 
9 1 
s 1 Title to them by by Scifure, and pleaded that — _ 
4 — inroli d in » dederwnt & conceſſerunt Ville de Launceſton Liberty of « Mar- 


I. 


117 
i 


het &c. and ews # edel Cau'e of Scſure as an Officer there ; whereupon it was demurr'd, and] 
ment for the Plaintiff. And now upon the Error d was, that he pleaded that 
King and on gon png mod + did mot ſay (Sab magno Sigillo confefas) and this 
was Clearly 


an Error; for if the Grant was not under the Great Scal, it is not good, and the ſaying 
” in Chancery is nor ſufficient for any Patent be inroll'd there. And therefore the 
—— 94. b. S C. cited in Dr. 


= 
£ 
5 
& 


i yo bo eh ne Bs of Launceſton's C aſx EC ome 
Curia of ; and that it was reſolved that for this Cauſe the Plea was inſufficient i 
Subſtance ; — by all the Juſtices of C. B. and Baroas of the 


q 


In Treſpaſs for taking an Ox-bide, the Defendant jufifies that the 
A ot L. was ſeiſed in Fee of &c. and that ir A 

ſam, INN Ma 
lif The Plaintiff replied, that the Place where Sc. i 
that he on a Martet-day bought the Hide — of cos 
delivered it to F. S. to carry away, who put it in a Basket; and i 


Toll. 301 . 


it away on kts Shoulders trom the Marker, the Defendant took it away &c. 
which he is ready to aver &c. Detendant demurr'd, 1ſt. Becaule having 
juitified Damage lezf{nr, the Plaintift's Replication thews this Matter to 
take from Defendant his Authority tor the Taking, whereas the Plaintiff” 
vuries jrem the Manner of the Taking, and dues not conclude Due eff eadem 
&c. 2dly. Becauſe Detendant jultihes tor a Taking, which is intended 
upon Land Damage feafant ; but che Plaiutilt᷑'s Replication is of another, 
aud does net traverſe; Sed non allocatur ; tor the Plaintiif thewing the 
-ocizl Cauſe of rhe Hide's being there, and that theretore the Deten- 
= had Colour to take it, but that by reaſon ol the Matter in Law 
which he thew'd, his Taking was not jultihable, it ſeems that the Re- 

plicarion vas go: d, and needs no Fraierle ; and that the Conclution of 
the Piea, Quæ eſt eadem Tranſgretizo, is not requiſite, he having agreed 
in the Time and Place ot the Caption, but ſhe vs Caule why it is not di- 

frainable. But Popham held that the Plaintiq ougnt to have travets'd, 
becauſe he docs not agree in the Manner ot the Caption; but Gawdy 

and Fenner e contra, becauſe it is his Alutter in Lam. Adjudged tor 

the Plaintict. Cro. E. (2), 628. pl. 21. Mich. 30 & 41 Eliz. B. R. 

Sawyer v. Wilkinſon. 

5. Treſpaſs tor taking of his Sheep, the Deſendant juſtified as Servant Cro E. - 70. 
to the Lord B. by Preſcription to take 2 d. jor every 20 Sheep paſſing per pl. 34S. C. 
& trans the V; and if it was deii.d upon Requeſt, to detain one Sheep of — the 
every 20 till Payment. Upon Demurrer it was adjudged jor the Plain- that — 
riff, becauſe the Preſcription was not good to take Toll tor ug in via ſeribing to 
Regia; tor that che Iuheritance of every Man tor paiting ia the King's diftrain the 
Highway is precedent to all f reſcriptions; bur it the Party fbews Cauſe Rrrcn Via 
tor the Toll, as it he is bound 7o repair a Bridge or Cauſeway Sc. This che Toll 
would be good, bur no tuch is thewn here; but it is clear that a Man was not 
may preſcribe tor Toll Traverſe, becauſe it is a Patlage over his own good, be- 
Freehold, but not fo tor Toll-chorough. Beſides, the Detendanc thould _ r 
bare il en that the Sheep were pulſing through the Town betore he took Nut. of 
the Diſtreſs, other wiſe it does not ſuit with the Preſcription to diſtrain Aire bridge, 


them. Mo. 374 pl. 793. Trin. 41 Eliz. Smith v. Shepherd. — 1 
wed ; 
that this Statute intended only Diſtreſſes for Rents and Services, and not ſuch Things of which no Di- 
{treG can be but in the Highway. And Exception being taken, becauſe the Cuſtem cras alles i to be, 
Tlat if the Sheep of any Fereigner be driven thro', a Toll ſh:uld be paid; and if denied by any Foreiener that 
drizes them tho, a U:/tr»ſs may be taten, and it is nut avterr'd that be io drove them thro* was a Foreigner, 
but ovly that tle Naſter was a Foreigner: Scd non allocatur ; for the Drivirg of the Servant is the 
Driving of the Niatter, and if he be a Foreigner it ſuhees. Anorher Exception was, becauſe he juſti- 
F Bod cepit E alduvit, and ſrvs not by Diſtreſs, Nomi ne Diſtridtionis ; for that he cannot otherwiſe 
ptily. This er tot. Cur. was held a material Exception, becau'e without that ir does not meet with 
ſcription Popham thought Toll-traverſe and Tol}-rhorough might be by Preſcription, but that 
it ougt to be for ſome reaſonable Cauſe which muſt be hewn, bur no ſu h being alleg d here, he con- 
ceived the Plea iil. Gawdy and Clench held the Plea well en. ugh notwithſtanding, uſe being by 
Preſcription, tlie Cauſe cannot be intended to be known, but fince it might have a lawful Beginning, it 
is well enough withour ſhe u irg it; but Gau dy dou t d upon the Reaſon of 22 Aſſ. 58. whether tuch 
Toll — claimed by Preſcription; Fenner delive:*d not aay Optaion herein But for Default in 
the Pleadirg it was adjudged for the Piaintiff. 


6. In Treſpaſs tor taking a Cow, the Defendant juſtifies that the Bi- 
ſhop of D. had a Fair by Letters Patents with Toll, and that the Plain- 
titt ſold certain Hides, and the D<tendant demanded 1 d. for Toll, which 
the Plaintiff denied, and thereupon he diſtrained: The Plainritf replied, 
that it was Ancient Demeſne in which he diſtrained, which is tound a- 
ganſt him. Jones moved in Arreſt ot Judgment, that the Juttification 
was ill; tor Toll is againſt common Kighr, and here is 20 Graat or Pre- 
ſcriptica laid fer difframing ; judgment ſtay d per Curiam, had not a Non 
Prof. been betore entered. 1 Keb. 342. pl. 1. Mich. 14 Car. 2. B. R. 

1 Hawkins. - 4 Spoiling fo Td ef Chad 

7. Treſpaſs ot Taking, Cutting, and Spoiling fo many Yards of Cloth, 

the Detendant 22 to — by Frejcript ion to take 2 r.2/onatle 
4 H Sam 
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Sum for Silloge, and that 53. was a reaſonable dum; the Plaintiff de 

d, becaute this was [not] to diſtrain only, but to take and kee 
the Goods until the Sum is paid. adly. Ir is not ſaid certainly i 
but a reaſonable Sum; Nor, 3dly, ſbewed how 5 3. was a reuſonable 
Sum, that the Court may judge it fo; Bur per Twifden J. Tue Pre. 
ſcription tor a reaſonable Sum is as ſufficient as tor Fine ot Copyhol 
without ſhe wing what Sum; tor this is iſſuable: But the Jultificarion ot 
the taking at the Place agrecd, and carrying to ancther ont of the (un ary, 
Tou lil be iravers'd; And Judgment tor the Detendant Niſi; tor it can 
be ſaid Quæ eit eadem. 3 Reb. 722, 723. pl. 7. Hill. 28 Car. 2. B. R. 
Ricroſt v Roberts. 


Mod. 143. 8. In Trefpals for taking his Cattle, the Defendant juſtified by 
8 C. and ir ſcription to have Toll bor all Beaſts driven over the — ct R. Ae. 
was ſaid that cial Verdict found that the Maror &c. was Parcel ot the Poitetions of 


this Toll is © 


the Priory of B. That the Prior had fuch a Toll by Prefcrip:ion ; 
2 Tell in purtenant to the Manor; that by the Diſſolution it came to van, ap- 


an 
ehe ſa to F. S. in whoſe Right, and as Servant to him, the Defendant jaſlipei; 
Pee Pn Lud, tnat it the Defendanr 122 yy Face — 
and Judg- . they find for him, if not, then tor the Plaintiff. It was argued, Thar 
Defendant. Toll may be a to a Manor, as well as any other Proft ap. 
prender ; and tor the Que Eſtate, tho a Thing which lies in Grant 
cannot be claimed by a _—— directly by itſelt, yet it may be 
. » by a Due Effate in the Manor. And 
to this che and gave ] tor Detendant. Mod. 2;1. 
pl. 21. Hill. 25 & 29 Car. a. C B. James v. Johnſon. 
9. If Detendant preſcribes tor Toll jor paſſing the Highway, he muſt flew 
ſome Cauſe to intitle himſelf to the raking of it, as by doing ſomething of 
Publick Advantage. Admitted Arg, 2 Mod. 144. Hill. 28 & 29 Car. 2 
C. B. in Caſe ot James v. Johnſon. 


10. In Treſpats tor tating a of Oatmeal, the Defendant as to all 


Toll 
. —— —— before the Defemdent had a2 
Fill v. Theng in it &c. Queen Eliz. was ſeiſed of the Market, and by Letters Pa 
** tents, reciting that R. 1. and K. Fohu * to the Burroug h of Hil. 

fon, that it ſhould be a Free Burrough, quit of Toll, of Pontage, Pa- 
par ſage, Stallage, and Hallage thro all Cornwall; She incorporated the [and Bur- 
rough, and preſerved to them all the ſaid recited Privil:ges. Then he fers 
forth, that he was born in, and à free Burgeſs of Hilftoa, and fo exempted. 
The Defendant rejcined &c. that the Burgeſſes of Hilffon had always paid 
ton fad it Toll; And upon Demurrer the Court faid it was a Doubt whether this 
had been Toll be within the Word Sallage, or any other particular Word of Diſ- 
good, if 8*- charge, and that the Word Theoloniun will not extend to all the Particulars 
_ after mentioned. And their Opinion was, that the Charter of Q. Eliz. did 
becauſe it not diſcharge the Plaintiff, and fo gave Judgment Quod nil capiat. 2 Jo. 
would ut 118. Gill v. Prior. 
ſhould have 


paſs'd what the Queen had, but here it refers to King 7 aud be never had this. Scroggs (iid, The 
Queen only paſs'i choſe Tolls which belonged to the s of England, particularly which Ring. oan 
eee. and 
Judgment was given for the Defendant. 


11. In Treſpaſs for taking 4 Buſhels of Wheat at 4 ſevere! Days, (vir) 
2 in the Market-place in Lanceſton, and 1— in 22 of 7. K &C. 
The Defendant as to all but 16 Pints, s Not guilty, and &s to theſe 
Adio non, and juftifies as Servant to the Mayor and Commonly or Lan- 
ceſton, and by their Command &c. for Toll in the faid Niarlec; 1725that 
be took the 16 Pints at two ſeveral Markets, (viz.) 12 Pints 117 12 B.thels 
expoſed t Sale &c. and 4 Piats for 4 other Buybels &c. g 7 £2.71 Hi. 
Plaintiſf demurr'd, becauſe the raking in the ſeveral Li cs ⁰,jHued 57 


the 


Toll. 


e Declaratica are nat auſwered ſeverally, fo that it might whe- 
ther the Pints of Corn were taken in or out of the Market; tor tho' the 
Taking may be juſtified in a Marker, yet it cannot be juſtitied out of it: 
ced per Curiam, the Plea is good ; for it is ſufficient tor the Defendant 
to anſwer the Taking in the Vill, and the very Place where taken is not 
marcrial in Treſpats, as it is in a Replevin; and had the Taking been 
our of the Marker, the Plaintiif ought to ſhew it. And Judgment quod 
nil capiat. 2 Jo. 207. Paſch. 34 Car. 2. B. R. Specot v. Carpenter. 

12. In Treſpaſs tor taking his Corn, the Deſendant juſtified tor Toll, 
but did not ſet forth that the Corn was ſold; and Exception being taken 
jor this Reaſon, becauſe none can otherwiſe be due, unleſs by ſpecial 
Cuſtom, judgment was given tor the Plaintiff, 2 Lutw. 1329, 1336. 
Trin. 2 Jac. 2. Leight v. Pym. 

13. Treſpaſs tor taking two Lambs at F. The Defendant pleads in Bar 
a Grant of 2 Fairs to W. R. and his Heirs, n be held every Year in F. 
1th all Tolls &c. to theſe Fairs belonging &c. That a Fair was held there 
5 Aug. &c. and that the Plaintitf bought 600 Sheep and Lambs, tor 
which 6 s. became due tor Toll, of which he gave Notice; but he re- 
fuſing to pay it, the Defendant, as Servant to W. R. diſtrained che two 
Lambs for Toll, and took and carried them away, which is Reſiduum 
Traaſgreſſionis &c. The Plaintiff replied, that be was Iubal itant in T. 
within the Dutch of L. and fo preſcribed to be gut of Tull, and that he 

ve Notice to the Detendant. Upon Demurrer it was obj that no 
Toll was 1 granted, and therefore none is due by Law. The 
Grant is (as belonging, or ac cuſtomed to the Fair) which cannot be 
iption, which ought to be averr'd. adly, For that the Delendant 
ſer forth, that he did take and carry away the Lambs for the Toll not 
paid, but did nat ſay Nowmine DijtrifFionis, as was reſol ved Cro. E. 110, 
711. in Smith and Sheppard s Caſe ; bur in this Caſe ir was faid that 
he diſtrained the Lambs tor Toll. But admitting the Plea good, the 
Court were of Opinion, that the Preſcription for Inhabitants to be 

it of Toll is good, and fo the Replication and Count being good, 
tho the Bar was not, the Plaintiff ought to have judgment, and fo 
he had for this Reaſon. 2 Lutw. 1377. Paſch. 4 Jac. 2. Osbuſton v. 

ames. 

J 14 Treſpaſs for taking Deal-boards ; The Defendant preſcribes to re- 
pair a Wharf, and Ratione cnjus to have a Toll of 2 d. per Tun of all Mer- 
chandize landed within the Manor, (but did act ſay upon the Wharf) and for 
Non-payment to d:/tr2in a reaſonable Part of the Goods. The Plainriff 
replied De ij uri jira Propria, and traverſes the Preſcription ; upon which 
they were at [tjue, and there was a Verdict for the Detendanrt ; and now 
it was objected that this Prefcription was void, becauſe without any 
Conſideration, it being for landing Goods on the Manor, and not on the 
Wharf; fo that this is as a Toll-thorough, and without Conſideration, 
and not good. Bur the Court held, that 776 is rather Toll-traverſe than 
Toll-tbervrg l, and gave Judgment for the Plaintiff, 3 Lev. 424. Trin. 
JW. z. C. B. Criſpe v. Eel wood. 

15. In Treſpaſs, &c. the Detendant preſcrib'd for a Fair every Year 
en ſuch a Day, to be held in the Place where &c. and to have rea/onable 
Till, (viz) rater alia, une Shilling for every double or large Stall, and for the 
Ground near it and about it. Upon Itſue join'd, the Detendant had a 
Verdict. It was moved in Arreſt of Judgment, that Toll could not be 
due tor Stallage, tor they are different Things. Sed non Allocatur; be- 
cauſe Tol geri may well Vu Stallage, as a general Word tor all ſuch 
Duties and Pavments. 2. It was objected, rhar the Defendant had pre- 
ſerib d for Toll, inter dia, (viz.) 18. for 2 large Stall, which is incer- 
tn, and ſince the Preſcription is intire, the Duty ought to be fo too. 
Sed non Allucatur; tor the Deſendane need not ſet torth more than hat 
the preſent Oecaſion required. zdly, The Words near and al tut the 
all were ob jected as uncertain and void. Sed non Allocatur; tor this 
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thall be aicercain'd by the common Uſage of the Fair. And Judgment, 

per tot. Cur. tor the Defendant. 2 Lutw. 1517. Paſch. or Trin. 12. 

3. C. B. Bennington v. Taylor. 
2 Ld. R Am. 16. In Treſpals of Goods taken, the Defendant juſtißet, that R. Bito 
* | * ot W. was ſeifed in Fee of a Market in C. and that he, as Bailif, dj. 
Name of train d them Damage feaſant. Plaintitt replied, a Grant by Letters Pate 
Wiley v. 70 F. Lite Biſkrp of W. and aileges, that be brovght the Goods into the Mey. 
Nacho & let for Sale, when the Deſendant took them ot his own Wrong, Tae 
2 ae, Deiendant, by his Rejoinder, craved Oyer of the Patent, and ſaid, thy 
ade Plaiatiff did not pay Tell, and there/ore Defendant defired bim to ren bi; 
Ravmord Coeds ; which not being done, he dittrain'd them &c. Plaintitt de. 


. 


Page, murr'd, becauſe Deſendant demanded Oyer of the Patent, which wa; 
_ , not pleaded with a Protert; that he did not allege, that any Toll wa; 
— Ard due, nor tor what, or in what Manner, nor that any was denied; and 
fays it was that the Rejoinder is a Departure from the Bar. The Detendant's Coun. 
never moved fe] that the Rejoinder could not be maintain'd : Bur faid, that 
again. the Replication admitted his bringing the Goods tor Sale into the Mar. 
ket; but that Plaintiff, betore his doing fo, thould have tender'd Sel. 
* 2 Roll's lage to the Lord's BailiF; and cired * 2 Roll's Abr. 123. relating to the 
Abr. Mar- Town of Cambridge. But the Court declared, they were by no means 
ket,(B) pl. farisfied that Toll or Stallage was due to a Marker, without any 
Tac Bk Claule in the Grant, or Preſcription tor that Purpoſe ; But if theſe Du- 
Numgton ties were incident ro Markets of common Right, they thought that 
Fair's Stallage could nt be neceſſary to be tender d lefore the Goods were brourht 
Cale. Ar into the Market ; and that it was enough to do it alter they were brought 
Dodericge in- And as to the Cate cited our of 2 Roll's Abr. 123. the Ch. I and 
was e contra Judge Page declared, that they doubted whether it was Law. Accord. 
at a Day be- ingly ly was given for the Plaintith, unleſs Cauſe, on 
fore. — nard. Rep. in B. R. 161, 162. Trin. 5 Geo. 2. Bigley i. 
y. 


(M) verdid. 


1 Salk. 248. 1. I F it be found, that the Corporation &c. arc lound tv repair &c. the 
a Thing) on Account whereof the Toll is to be paid, it is ſuicient, 

does not ap- Wif heut finding that it was then in Repair; tor it is tue Obligation which 

pear— lies on them to do the Thing, and not the Performance ot the T 

12 Mod. itſelf, which is the Conlideration of the Duty; Per Holt Ch. | 

216. Mich. judgment accordingly. Carth. 359. Trin. J W. 3. R R. Vi 

10 W. z. — 

88 v. Ebden. 

Name + 


Wanckefline v. Ebden. Bur ſame Point does not appear. 


(N) Toll-Book. 


1. Stole a Horſe, and fold him in Market Overt; but he enter d 

* 4 faiſe Name in the Toll-Book. This does not alter the Pro- 
= Thing toll'd. Le. 158. pl. 225. Mich. 31 Eliz. ED 
Gibbs's Caſe. 


W 
and 


Rhodes, : he 
it one takes wy Horſe, and ſel's it in a Market Overt, and pays Toll for is, though = 


| 


the Toll-Book, good, 

; Vendee. is nothi 
ping: And they adviſed the Plai 

tinue his Suit, and order'd that ſmall Coſts ſhould be aſſeſo d; and it was ſo done. Cro 


f 
. 


| 
| 


Tort. 


(A) Conftruftion of Law, relating to Torts. 


il F a Man ſe!ls a Diffreſs which he took and i 

rebuys it, and impounds it again, yet the Selling is not excuſed. 

Per Mountague J. And Knightly ſeem'd of the fame Opinion, and 

2 D. 35. b. pl. 34. cites in Marg. 2 E. 4. $55. a. 28H. 6. 

* The ſame of Trees cat by Leſſee, and by him fold, and afterwards 8. P. Ca 

by him bought again, and employ'd tor Repairs. D. 35. b. pl. 32. Trin. L 53-b. 

29 H. 8. Maleverer v. Spinke. — 
ſells them for Money, and with the Money repairs the Houſe, it is Waſte. RN 


3. A. deviſed a Term to B. and makes C. Executor, and dies. The 
Executor takes a new Leaſe, which is a Surrender and a Devaſtavit. The 
Derviſee enters without Aſſcat of the Executor, by which he is a Diſſeiſor, 
and then grants his Iutereſt to the Executor. Adjudged that this ſhall 
enure as Aſſeut ot the Executor ir to the Term deviſed ; and this makes 
the Deviſee to be in by Right, and then he is in of ſuch Term in 
pany as he may grant. Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. 

ve. 

4 When a Man enters, having a good Title, he ſhall not be faid to en- 
ter by a tortious one. Arg. Mo. 363. pl. 494. in Bullie's Caſe, cites 
12 All. where the Lord diſſeiſed his Tenant by Knight-Service, who 
died his Heir within Age. This purg'd the Diſſei/ta. So 38 H. 6. Te- 
nant pur Auter Vie is diſſeiſed, Ceſty que Vie dies, he ſhall be Occu- 


pant, and the Diſieiſin purg'd. | 
g. A Man cannot apportion his Tort. Cro. E. 651. pl. 6. Hill. 41 
Eliz. B. R. in Caſe of Heliax v. Whitear. 6 Rep. 24. b. Helyat 8 


Cale. 

6. Where a rortiors Paſſeſſur ſhall be liable to axfwer conſequential 
Damages, tho a Polſefior bona fide, thall not in the like Cafe, See 
Hob. 100. in Caſe of Moore v. Hulley, circs 8 E. 3. 52. and 8 E. z. 
SC. 


41 7. When 


— 
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| Tout temps Priſt. 
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7. When Right and Wrong do meet together, the Right thall ever he 
| phe See 3 Bulſt. 47. in Caſe of Harris v. Auſtin. And ſee Rol 


ep. 214. in S. C. 
For more of Tort in General, ſee Diſſtiſin, Ratihabitio, Releaſe 
Dilleiſors, and other Proper Titles. _ 


Tout temps Priſt. 


21 


(A) Tout temps Priſt. ¶ Aud Uncore Priſt.] 


* Br. Touts oy Debt upon Obligation, upon Condition of Payment of a leh 
temps Priſt, Sum, if Deſendant pleads a Tender, and Rctulal by Plaintiff, 
&._— pet he ought to ſay Uncore Priſt. 10 P. 6. 16. b. 11 h. C 2). 14 


But if the 6. 23. 


Money was . 
r And. 4. pl. 7. Paſch. 3 & 4 P. & M. in Caſe 

Pannel v. 

1 to pay 40 J. if he pleads Tender of the 301 in Aion of Debt brunebe 
againſt bim of the 601. he ought to ſay that he is yer ready, and always has been ready to pay the 61 
and bring the Money into Court, becauſe the leſs Sum is Parcel of the greater Sum expr=v'd in the 
Obligation, and there Refuſal of it ſhall nor ſerve, for it is Parcel &c. Br. Tout temps &c. pl. zi. 
cites 20 E. 4. 1. per Brian & Cur. Bur Ibid. pl. 33. cites 21 E. 4 42. 52. That ir was held, 
tot. Cur. in ſuch Caſe, that he need nor ſay that he is yet ready to pay; quod nota. Bur ir is faid, tir 
21 H 6. is contrary, and ſo are ſeveral other Books thereof. 

But if the Obligation be or Gol. > af] FR by ſuch a Day, or to deliver to him a Horſe, or 
ſuch like, which is not Money, Tender e Defendant, and Refuſal by the Plaintiff, is ſulficient for 
the Defendant for ever. And there in Pleading rhe Defendant need not to ſay, that he has been always 
ready, and yet is; but in the one Caſe and the other the Penalty is ſaved. Br. Tout temps &c. pl. 31. 
cites 20 E. 4. 1. per Srian & Cur. 


2. I A. covenants with B. to pay him 10 1. after Michaelmas, and 
fo upon this Covenant, if Defendant pleads, 


before Eaſter; in Debt 


H. 1649. between Newton and Newton, in 2 Iitions. 
upon Demurrer. Jntratur. M. 1649. Rot. 
3. In Debt upon Obligation, if Condition be, that a Stranger ſhall 
make another Deed to the Plaintiff ; if he pleads a Tender to the 
7 if, any Refilal by him, be need nor ap Uncore Prif. 19 

16. 

The fame Law would be, if the Defendant himſelf ought to 
make the Deed. Contra, 10 P. 6. 1. * ; 3 
5. In Debt upon Obligation ndition to orm an AW 
6 — a Tender and Refufal of the Dum awarded, 
nerd not to ſay Uncore Prick. 14 H. 6. 23. Curia, Contra 11 
27. 


& Tf 


Tout temps Priſt. 
i It I deliver 10 1. to another without Deed, to my Uſe, and make 


i Defeaſunce by Deed, if he pays 51. &c. if he pleads a Tender at the 
Day, he needs nat to ſay uncore Priſt. Contra 18 E. 3. 39. b. 
7. In Debt upon Obligation, whereot a Detfeaſance is made by ano- S. P. That 
ther Deed ro pay a ſmall Sum, if he pleads Tender at the Day, he >< ed nec 
3E b. — — of 
need not to ſay Uncore Priſt. Contra 1 3. 33. core Pritt, 
r Priſot 
ard Littleton, by which they took ITue that he did not tender. qnod nota. Br. Tent tentps Ore: ol 4 
cites 32 H. 6. 3. Heath's Max. 124 cap. 5 cites S. C. S. P. accordingly, 9 Rep. 79. b in 
Pevtoc's Caſe, cites 13 H 6. 2. a. b. D. 36. pl. 119. Trin. 4 Eliz. Anon. per Dyer. 

„ in Debt upon an O'!igation, it was held, I hut where an Obligation is made, and afterwards a 
De feaſarce is made thereof, it he pays a leſſer Sum &c. there, it he pleads the Defeaſance and the Ten- 
der of the leſſer Sum, he need not to ſay, Tout temps priſt ; for by the Tender he was diſcharged of 
all. But otherwiſe ir is of an Obligation, wich a Condition to pay a leſſer Sum. Cro. Eliz. 755. pl. 16. 
Paſch 42 Eliz in C. B. Cotton v. Sir Gervale Clitton. 


3. Che ſame Lat is where the Defeaſance is upon a Statute, Contra 5. F, Rey. 
22 E. 3: 5- 1 
Caſe cites 33 H. 6. 2. a. b, 


9. a Yan confirms Land ta a Pan in Fee Condition of 
Payment ot certain Tinne, if he pleads a Tender of the Tinne at the 
Day, he need not to ſay, Et uncore Priſt. Quzre 30 All. 11. 

10. la Detinue of a Horſe, he thall not fay, That he has been always 
ready &c. Br. Tour. temps &c. pl. 31. cires 20 E. 4. 1. Per Brian & 
Cur — So of Arbitrement. 16 H. 7. J. Ibid. 

11. It was faid, that in Debt upon an Obligation, it is a good Plea that Heath's 
the Detendant has been a/ways rcady to pay &c. if he could have Acguit- ax. 127. 
ace. Br. Tout temps &c. pl. 39. cites 1 R. 3. and Firzh. Verdict 13. « + 
S. C. and 

that by this it ſhould ſeem that the Plaintiff in that Caſe ought uitrance 7 

nj Ad ons Ang wy nar Quzre iudc. nana, OR 


12. When a Bend is for Payment of Money in Diſcharge of a Debt, Tout 
pritt mutt be pleaded, notwithſtanding a Tender; Bat where the 

Payment of the Money is in Defcaſance of ſome other Collateral Matter, as a 
Bond to fave Harmleis &c. it need not be pleaded. Arg. 10. Mod. 282. 
cires Co. Litt. 207. a. 

13. A D:ffercace taken between a bare Debt and a Penalty to pay a Debt, So in Aſ- 
as an Obligation with a Condition; For in that Caſe ir thall be ſuſſicĩent ſumpſit 
to plead a Tender at the Day withour [| with] an Uncore Priſt, withour ——_— 
2 Tour temps priſt; there he may plead a Tender topertorm the Condi- imparl's ſpe- 

tion, without faying, that he was always ready; But when it is for a cially, 

bare Debt, there he mult plead, Tout temps pritt. And the Court a- Windbam 


reed the Difference between an Obligation with a Penalty and a bare | — 2 
Debt. Freem. Rep. 205. pl. 209. Mich. 1675. in Cafe of Serle v. Bun- pleaded Ten- 
nion. der, and 
Waben e fallen 8 
v, as in D 3cc. it miglit have been row it ſeems he is ro [ways ready; 
And Arkin: incline 10 this, Cæteris abſentibus; Sed adviſ.re volunt Freem Rep. 134. pl. 156 Mich. 
1673. in ( B. bone v. Andrew's —5 Salk. 220. pl. 9. S. C. but not 8. P.—2 Mod. 70. S C. but 


not S. P. 


14. It a Promiſe be to pay Money on a particular Day, there a Tender with 2 Salk. 622. 
2 Tour temps priit is good enough, bur it is ocherwile where the Money > & 
is to be paid on Requeſ# ; For there might be Laches betore the Tender. 
Per Holt Ch. J. Cumb. 444 Trin. 9 W. 3. B. R. Giles v. Hart. 


(B) A. 


— — 


308 Tout temps Priſt. 


(B) At wuhat Time he may plead this Plea. 


> +. Þ F the Detendant in the Action of Dedt takes his Delops by 
* Fol. 524 Elioine an * comes by the Grand Diſtreis, pet he may pleay 
—Y.> Tout Temps Paid. 18 E. 3. 53. b. 
nate Exe- 
— they erght to ſay, that they have been —_ ready, ard yet are &c. For otherwiſe they ſhall 
render Dam-ges ; Ard they were permitted to fay ſo at the Diſtreſs ; Quod nota. Br. Tout temps &c. 
F . 
In Lelt the Defendant came at the Diſtreſs, id that be bas al<ays ready to rav, 
ard breught the Morey into Court, ard the Plain tiff den urr d becauſe be 4 at the Babes r. > 
ailocatur ; For it may be that le wc s neter warned by the Hef, by which he recovered the Som ten. 
dered &c. CT as it ſeems. Br. I out temps &c. pl. 8. cites 5 H. 4 9.———kicath's Marx. 
128 cap 5. cites 4 
But in Anruity, the dant came at the Diftreſs, and ſaid that be bas been always rec-dy, and + 
pay Kc. and no Pica per Cur. Cecauie he came at the Diſlceſs. Br. Tout temps &c. pl. > 77 TY 


Hearli's 2. Dower Unde nibil habet, the Tenant came at the fir Day, and ſaid, 
tax 123 that he had been always ready to render Dower, and the Demandant ſaid, thy 
ans cues oftentimes before the Writ ſhe demanded Dower and could not have it; and 
S. P. and was received, inaſmuch as it was at the firſt Day. And it is ſaid elſewhere 
does no this is inaſmuch as the“ Heir is in by Title, but Contra in 
Wes till Ajel & Mortdauceſtor ; for this is to dilaffirm the Title and Eſtate of 
nde Co. I. Tenant; note the Diverſity tor there ſuch Averment ſhall not be talen. 
a. Br. Tours temps &c. pl. 34. cites 2 H. 4. J. 
33 — . 
3. In Debt the Defendant join'd —_ Part, and as to the reſt tendered 
it in Court, and aid, that he has been always ready, and yer is, and fai 
that he rendered ir to the Plaintiff at the Summons, and Attac 28 
s Þ Be Dittrefs in London &c. Br. Tout temps &c. pl. 21. cites 11 H. 4 34 
Tout ten +. Dower, Fſſoin caſt fer the Defendant does not effop him to ſay, tha 
&c. pl. 36. he has been always ready, and yet is, to render Dower in Caſe the De- 
cites 7 H. 7. mandant will render him his Evidence concerning his Land which he 
16. —” has by Deſcent &c. For the Eſſoin may be caſt by a Stranger, and there 
Heath's - 209 ® ger, 
Max. 128. fore thall not prejudice the Tenant; quod nota, per Cur. Br. Tout temps 
e 1 — &c. pl. 20. cites 14 H. 6. 4. 
e. 


Heath's 5s In. Dower, the Tenant ſaid, That he has been always ready to render 


Mas. 128. Dower, and get is, to which the Demandant ſaid, that io this be ſhall at 
SC. le receivid ; For at ſuch a Day the Original was returnable and the Pu- 
Br. Tour Ties appeared, and the Demandant made her and the Defendant 
temps &c. imparled, aud bad Dy fuch a Day; And per Aderne J. and Danby Ch. 
pl 12 cles I. this is an Eſtoppel, to ſay that he has been always ready & c. Br. Tout 
In Debt temps Ec pl. 27. cites 5 E 4 141. 
upon an Ob- a 
igation, the Defendant, after Oyer of the ſame, imparled, and row pleaded that he was ready to paythe 
oney at the Day ard Place, and tlwt done was there to receive it, and that he is now ready, and ten- 
dered the Money in Court, and faid not Tout temps, and a good Plea as it ſeems ; tor he hud ercuſed the 
Forfeiture by the Plea above, and lle \-all rot be eſtopped by the Imparlance to plead the Plea above, per 
ſeveral Juftices, but Lennard Cuſtus B-evium aliter ſentiit. D. 300. pl. 3. Paſch. 13 Elia. Anon. Cro. ]. 
62-. pl. 22. Mich. 19 Jac. B. R. Steward v. Coles. S. P. and the Plaintif offered to demurr becauſe the 
Defendant did not plead Tour remys prilt, ard rho” he tendered it at the Day, whereby he ſaved it for 
the Time, yet if he pleads nor this Plea, it ſhall be intended that he has forfeited his Obligation, ard 
whether he ſhould have Judgment or 10 was much doubred : So that the Defendant durtt not infilt 
his Plea; but by Dircection ard Mediation of the Court he paid 5001 in Satisfaction of the 
Debt, and 1co |. Cofts ad Namages. "Tis true in Debt upon Bond luch Plea is gocd afrer Im- 
ce, becauſe it is to ſave the Fenalty. Arg. cites D 300. but when a fiele Det is cer1.nded, and the 
is intitled to Lamages jor Net, the Plea of Tout temps priſt id not guod. Arg 2 Mod. 62. 
Aron (And judgment accurdiog ti the laſt Part of the Diverficy.) — The Calc of D. 509 b good 
Law. Per Holt. Cumb. 334. iin. W. z. B. R. Broom v. Pinc. 


Aſſumeſit 


— PO 


Tout temps Priſt. - - _ 
— m I W 2 2 — 

Affumpſit for Money due for Work, The Defendant has a ſpecial Imparlance, Salvis omnibus excep- 
rionipus tam brevi quam narrationi (& advantagits omitted) and then comes and pleads that he tendered 
him the Money, and was alu ays ready to pay him, and Uncore priſt. The Plaintiff in his Replication 
ſhews, that the Defendant did imparl Ut ſupra, and demands whether or no, after! this Im- 
puclance, be ſhall be permirted to plead a Tender, and that he was always ready. And it was inſiſted, that 
it is a Contrad ict on after an Imparlance, to plead he was always ready ; For if he were ready, why 
cis he imparl ? Belides, the Entry is ſaving all Exceptions to the Writ and the Declaration, and he 
{:all not have more than he has reſerved, ard cites Br. Tout temps priſt 27 accordant. 2 H. 6. 13. Wind- 
ban ] perhaps if you had pleaded your Tender, and that you are Now ready, as it is pl in Dyer 
+-:, it might have been goud ; But now it ſeems that you are eſtopped to that you were always 
dy. Ard Arkins melined hereto cæteris abſentibus ; ſed adviſare volunt. Freem. 134 pl. 159. 
Mick 1673. Bone v. Andrews in C. B. 

It cannot be p in as tn > A ie = 
fach Plea, for tlie Morey was due on the Day of the Afſumpfir. Carth. 413. Giles v. Hart 2 
622 pl, I. Mich. 9 W. 4 152. 8. C. 

dom Debt for Rent, Defendart imparles Ily,and then pleads Tout | 
held this Plea could not be pleaded after a genera — For ir is * cnatitinry = fp, he was 
always ready, and yet to take Time to Anſwer to the Declaration. Freem. Rep. 205. pl. zog. Mich. 


16-5 Serle v. Bunnion 
* $. P. Per Holt Ch. J. Comb. 334. Trin. 5 W. 3. B. RK. in Caſe of Broom v. Pine. _—— 8. P. 


2 Mod. 62 Anon. 
One mutt plead Tour 1 ach ore 12 Mod. 72. Paſch. 1 W. & M. 
—8 P. 12 Mod. 83 Mic 7 W. 3. * WI * Veale. 7 Anon. 


Upon Point of Pieading of Tender this Diverſity was taken by Holt Ch. J. That Tender at the Day is 
ihe © . fogh Bill but only in Par of Damages, in which Caſe you muſt plead it before Hrpariance 
with a Text temps and Uncore priſt & rt &c. bur Tender at the Time is a good Plea m 4 penal Bond 
in Bay, becauſe it faves the Forfeiture, and therefore may be after Impariance 12 Mod. 354. Paſch. 
12 W. 3 in Caſe of Horne v. Luines. — Burt the Reporter cites 1 Inft. 207. a. 21 Ed. 4 25. pl. 39. and 
fps, This ſeems to hold only where the Penal Bond is for doing a collateral Thing and not where 
its for Payment of Money, but ſays, Vide the Caſe in Dyer 300 a. That in Caſe of a Bond for Pay- 
ment of Money, he may plead Tender and Uncore priſt after Imparlance. 12 Mod. 354 In Caſe of 
Home v. Luines, 


6. In Debt, at the Capias the Defend.:nt came and found Surety, and had 
Siperſedeas, and tender d the Money, and faid that he has been always 
ready &c. and yet is, and tender d the Money. And per Littleton, He 
may plead this well, becauſe he was return d Nihil upon the Original, 
ited nor Connfence rild the Capics Contra it he had had Conuſance 
before. Br. Tout temps &c. pl. 3o. cites 8 E. 4. 9. 

7. In Detinuc of diverſe Parcels, Tender of Part is a good Plea to it before Heath's 
Verdi &c. Br. Tout temps &c. pl. 39. cites 1 R. 3. 3 
But if there be a Verdict, then is the Sum of the Value made a Thing entire, whereof the Plaintiff is 
not bound to reccive Part withour the whole. 


8. In Debt upon a /ingle Bill, or for Rent, the Plaintiff declares that 
the Defendanc hath not paid him Licer fzpius requiſitus; the Detendant 
may plead that he was always ready and till is ready, and pray Judg- 
ment of ; and then the FR it he will have Damage, muſt 
reply, and ſhew a ſpecial Requeſt ; Per Holt. Comb. 434. Trin. 7 W. z. 
XX. Broom v. Pine. 


(C) Tout temps Priſt. ¶ And Uncore Priſt, after Verdict 
for Defendant on the Tender.“ 


+] Deſtuvane be © pay a leſs Sum, and Defendant 8 a 
Tender at the Day with an Uncore Priſt, if the Plat refuſe 
the Boney, and rakes Ilttue that he did nor render it at the Day, and ic 
's ſound againſt him, he has not any Remedy for the leſs Sum. 18 
E. 3. 39. b. Quare. 53. b. Quart. 25 E. 3. 45. b. Quste. 
2. So H he pleads Payment of Part, and Tender and Retuſal of the 
Reſidue with an Uncore Priſt, and Plan refuſes the Ben, - 
4 | Me! 


. 
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takes Iſſue that he did not pay the Sum alieg d, and this is tour; 

againit him, he thall not have the Reſidue of which Defendant ed 

cd Uncote riſt. Contra 22 E. 3. 5. Curia. 

3. But he mig9t have taken that Money aiter the Iſſue joined, 22 
yh 


— 


(D) How the Pleading ſhall be. Where he ſhall bring 
the Thing, | viz. Money] into Court. 


1. I F a Ban pleadsa Tender of Money with an Uncore Priſt &c. | 


Birch. 1675. berwern Fires and Litth abjudged upon Denman 
I IZI. 


ccet. 


ligation, if Condition be to pay a leſs Sum at D 
and Retuſal, an Uncore Pri, 


indors d e 

— Uncore Priit at ſuch a Place, hut he eugit ta 
that 8 7 
25 2 bring the Baney into 11 P. 6. 27. 
at D. juc 


a Day, that ien &c. And he ſaid that he was there that Day, and tendered it, n Foc Sc. Tirwhit aid, 
You ought to tender it in Court now. Et non allocatur; for he is not bound to gu ir at another Place 
than is compris'd in the Condition; As in Replcvin the Defendant avow u, tac PlaintiF alleg's Tender 

the Land Tempore Captionis, and he refu'ed, and good without Tender now; for he Rem is 
CNT __ Br. Tout temps &c. pl. 35. cites 5 H. 4. 18. Zr. Tender, pl 6. 
Cires 


But in Debt by Oblization of 60 J. 1 gp rw. at ſuch a Day and Place, the 

that be <:as ready at the Day and Place, and offer'd and the Plaintiff refuſed, and the Plca chal. 

d, inaſmuch as he did not ſay that be bas been always ready after, and tender the lſeney in Curt, nd 
the Defendant ſaid that he is not bound to tender it, unleſs at the Place exprefſs'd in the Condition 
And yet per tor. Cur. He ought to tender it Now. Contra 5 H. 4 18. ſupra. But this Book is taken 
for the belt Law at this Day. Br. tout Temps &c. pl. 43. cites 7 E. 4. 3. 
So where the lefs Sum was to be paid at the Holt in Manſion houſe of the Obligor, at a certain 
Day, and the Obligor pleaded thut he was ready at Holt to have paid, but Nobody came to receive it, 
bur did not ſay Uncore Priſt ; and therefore held no Plea. And. 4. pl. 7. Paſch. 3 & 4 P. & M F 
nel v. Nevel._—D. 152. pl. 84. Tria. 3 & 4 P. & M. S. C. And becauſe he did not ſay Uncore Priſt, 
with a Tender of the Money in Court, nor ſay Uncore Priſt to pay at the Holt, the Court without Ar- 
gument adjudg d it no Plea ; but that it would be otherwiſe if the Condition hid been to do 4 collateral 
Ack, and not to pay Money, <hich is of the Nature of the Sum in the Penaliy, ard the very Duty, by Intend- 
ment of Law, for Surety whereof the Obligation of the greater Sum was made, and cited + E 4. But 
per Catlyn and Griffin the Attorney General, the Law is not fo, becauſe the Place of Payment is Par- 
cel of the Condition, and it ought not to be paid elſewhere. And ſo is the Diverſity in 7 H. 4 where a 
Place of Payment is put, and where not &c.— Bendl. 54. pl. go. S. C. adjudged no Plea by all the 
Iuſtices, becauſe the Sum remains a Debt (till. notwithſtanding the Tender at the Holt; and cites 7 
E. 4. according to this Judzment, tho” in 7 H. 4 it was adjudg d contrary ; but they did not hold this 
to be Law now. And che Reporter adds a Quezre, if he had pleaded that he was Uncore Prift to pay 
this Sum at the Holt aforeſaid, whether this would have been a good Plea? 


Debt upon 3. The ſame Law ts, where the Condition is to perform an Award, 
— which was to pay a Sum at P. It is not goed to ay, Ready at L. 
andto . (Admitting that he ought to lay Hacore » Cantra 11 Þ.6. 27. 
itrement; the 
Defendant pleaded that the Arbitrators awarded that be ſtould pay in ſuch a Place, which he has been al ways 
ready to pay, and yet is, and did not tender the Money ia Court; And yet good by the Opini-n there, 
becauſe it is payable at another Place, and he is ready to perform the Award. And o it ſeems that f 
the Place certain had net been in the Ichard, he ourbt to bade tender'd the Money , Court. Br. Tour 
temps &c. pl. 41. cites 11 H 6. 27. 


4 In Aſſiſe ot Rent the Tenant pleaded to part a Relzaſe, and tr 3ther Part 
Diſſeiſin of the Land for a Time, to ſuſpend the Rent, and © - ref that be 
has beta always ready, and yet is, and tender'd the Monet in Court; 
Nota. Br. Tout temps &c. pl. 25. cites 8 All. 35. 


5. Cote 


Tout temps Priſt. 
, , — _ « 
Covenant by the Leſſee againſt} the Leſſor for oufting him of his Ti 

de Defendant pleaded in Bar a Clauſe of Re-entry for — 5 ph pro 
Plaintiff to Part ot the Rent plerded Accord to reconp it for boarding the De- 
fendant, and to the reſt plended Tender, and that the Defeadant refus'd it 
and ouited = and yet is ready &c. and tender d the Money in Court; 
Quod nota, an demanded Judgment, and we Reſtitution, and his 
Term and Damages. Br. Tour cemps &c. P . 5. cites 47 E. 3. 24. 

6. In 7re/pa/s rhe Defendant pleaded Arvitrement to pay 10 J. &c. This 
is no Plea, per Marten, it he dves not ſay that he has paid it, or ſay that 
be has been always ready, and yet is, and bring the Money into Court, 
and this ſeems ro be where the Day ot Payment ts paſt. Br. Tout temps 
&c. pl. 15. cites 8 H. 6. 25. 

5. In Delt the Defendant as to Parcel ſail that he has been always ready 
to pay, and yet is, and brought the Money into Court, and to the reſt pleaded 
ia Bar, the F /autiff pleaded ia Efloppel to the ſaying that be has Leen always 
ready &c.fo- that he impari d the laft Term; Jugdment if he ſhall be receiv'd 
to lay that Always ready &c. And per Danby, the Plaintiitthall nor have 
the Money here t Il the other Iilue be tried, and this by reaſon that the 
Damages thall not yer be tried till the other Iſſue be tried; but per Pri- 
ſot, he may have judgment of his Debt of this Parcel, and his Da- 
& Cetler Executio; tor thoſe may be well aſſeſs d by the Court 
25 to this Parcel, but the Plainciti ſhall not have it till the other Iſſue be 
tried, by Reaſon that the Colts ſhall be entire, which cannot be tax d 
till the other Ilſue be tried; and when the Plaincitf pleaded the — 2 
above, the De tendant pray d to have his Money again. And per Pri- 
for, he ſhall re- have it; quod non tuir conceſſum; for he has confeſs d 
of this Part. And by him, it the Plaintict will relinquith his Eſtoppel 
he ſhall have Delivery ot the Money without Damages and Colts; and 
the Plaincilf atierwards relinquith'd the Eſtoppel, by which the Money 
was delivered to him. Br. Tour temps &c. pl. 22. cites 36 H. 6. 13. 

g. Debt upon an Obligation of 10 J. to pay 40 5. ſuch a Day; the De- Heath's 
fendant pleaded Payment of 20 s. at the Day, and that he Mer d 20 5. Re. Max. 1 - 
Alus there the ſame Day, and the Plalntiff refuſed it, and that he has been 8 
alzays ready to pay it, and yet is, aud tender d the Money in Court, and the 
Plamtiff tender d to aver that he did not tender the 20 3. at the Day. Per 
Cur. Now the Detendanrt thall have the Money again, and fo he had; 
and if the Liiue be found tor the Plaintiit the Obligation is torteired, and 
if it be tound tor the Detendant, the Plaintiff has loſt the 208. Quod no- 
ta; tor he has reluſed it by Matter of Record, and took the other Iſſue 
at his Peri l. Br. Tout t &c. pl. 32. cites 21 E. 4. 25. 

9. In Iadebitatus Aſſumpliit, & quantum merit, the Plaintiff laid a ſpe- | 
cial Requeſt at fuch a Day Place, and that the Defendant retuſed ro Comb. 443» 


pay, the Detendanrt plcaded that ſuch a Day before the Requeſt, he tender 'd 2. bee 
ſhould 


66 


and the Plaintiff refuſed, and that atterwards Semper paratus fuit, & pro- = 

jert hic ia Cur. Holt Ch. J. faid, that where the Agreement is to pry a? @ have faid, 
certain Time, there a Tender at that Time, & ſemper paratus, is a good Pin al _ | 
Plea; bur where the Money is due, and payalle immediately by the Agrees h Prumtfe 
went, there the Deiendant mult plead Semper paratus from the Time of they were 


the Promiſe. 2 Salk. 622. pl. 1. in Caſe ot Giles v. Hart. cont, & 
i Die 
tendred &c. 3 Falk. 3423. $. C—Carth. 413. S. C. ard adjndged ill upon Demurrer, becauſe 


the Defendant has 107 ſaid ans Thins as to the Time betcuten tie Promiſe aud the Requeſt, and the M 
Was due on the Iv of the Promt'e; and therefore the Neferdunt ſhouid have pleaded rhe Tender on 
tat Day, and thut he from thut Day was alwars ready ; for the ſpecial Recncft laid in the Declaration 
is only Snrp-u/age, and therefore the Day on u hich the Requeſt was made is immarerial ; and when 
once the Cite of Action accruced, a ſubſequent Tender could not take it away. But Per Holt Ch ]. 
I thee Ca'e;, the beſt Way of Plcadivg ix to ple id generally Semper paratus &c & profert hic in Cu- 
ru, withont pleudi g any Fender. If he pleads that he was al wars ready, this refers to the Time of 
the Promiſe made, und got tw the Time of the Tepder; Per Holt (. I Ld Raum Rep 254. SC. 
and avs rh-:r Jndgwent was given for the Plaintiff, ard that it the I fend t had rlended Tout temps 
rift, the Plaint:f rnd kb r2plicd, and ſhewn the Requeſt, aud the Time win it was made. 


10. There 
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c. pl. 6. cites 47 E. 3. 25. 
Debt upon an Obligation. Newton fai 
P 


CHE 


2. an 

ion, that if F. N. ſhall fand to the Award 
be r Phi if 
or that the faid I. i 
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Tender 
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But if it be upon an Obligation zo 
JR — 10 J. before Chriſtmas, and 
and he Payment and Retutal, he 


be to pay before the Day, where the is paſt. Contra by him, if it had been to be paid at 2 
RR CAD Gt bs ay hoe Dole woe AA 


S. Br. Ibid. pl 44. cites 16 H. 75. 5. For the Sum awarded by the Arbitrement is not any Part of 
R 


Sum in the Obligation. —Heath's Max. 128. cap. 5. cites 8. 
S F. Ibid. pl. 1. cites 19 H. 8. 12. For it is an exterior and collateral Act. 
S. P. Arg. Show. 129. in Caſe of Carter v. Downiſh, cites 1 Inſt. 207 Peytoe's Caſe, 9 
—S. P. per Littleton. But by him, in Action of Dev ::5011 {rbitrement, he jball ſay, that he has been 
always ready &c, Quod non negatur. Br. Tout temps &c. pl. 4. cites 33 H 6. 3. 


$- B. brought Debt for 40. Ouarters of Malt, and counted upon 2 Obli- This ſeems 
gations, in which the Defendant acknowledged himſelf to owe zoQuar- 11 
dem, to be deliver'd at L. ſuch a Day, and if he fail'd, to forfeit 30 Run of 
ters; and averr'd, that he did not deliver the 20 Quarters. The B 150. pl. 
endant pleaded Tender, and that the Plaintiff refujed to receive them. $4. that the 
Judgmene Cc. The Plaintiifdemurr'd, and had Judgmene ; and he re- Thing to be 
mitred 20 Quarrers &c. For Detendant ought to have faid, that he was — — 
Uncore priſt to deliver the 20 Quarters. D 24. b. pl 154 Mich. 28 H. the Sum in 
8. cites Trin. 12 H. 8. Brickhead v. Wilſon. the Penalty, 
and the very 
Duty by Imzendment ot I. vw, for Suretv whereof the Obligation of the greater S11m was made. 
9 Rep. 79. u. LY Mich 9 ſac. oc B. in Þeytoc's Calc, Cites it a5 held in 28H 8. according ro Car- 
— Report of jr, that the Obligor needs nor plead ir «ith an Uncore Prilt ; becauſe this Corn i Bunum 
Aram, and it b Charge to tlie Obligee to keep it —— Co. Litc. 107. 4 accordiny'y. 


4 L 6. In 


314 Tout temps Priſt. 


- 


6. In Delt upon an Obligatiun of 204. 71 is Tz to pay to the 
Platariie fo much Moncy 2 for ſuch 2250 paſs as 7 all aff: , it 4 a good 
P that J. N. aſſeſs d 10 l. which he . to 152 1 and be ye. 
fuſed, — ſaying that he is Uncore 7 riſt, and tendering the Money in 
Court; tor it is an exterior and collateral Act. Br. Tout temps &c. pl. 
1. cites 19 H. 8. 12. 

7. Where J. S. is bound to me in 201. that N. Hall perform the 
conttin'd in a certain Indenture &c. which Covenant is, that N. jhall pay 
to me rol. &c. if the Defendant ſays, that W. tender'd the Money to me, 
and | ret ſed it, this is a good Plea, and need not fay, that he is Uncore 
Pritt, and tender the 101. &c. And the Reaſon ſeems to be, inaſmuch 
as the Defendant is a Stranger to the Payment. And alſo the Condition is 
to pertorm the Covenants in the Indenture ; an ir is not as an Obligation 
of zol. upon Condition that the Obligor thall pay 101. by a Day. 
Note the Diverlity. Br. cont mo pl. 2. cites 27 H. 8. 1 

t 


8. A Legacy is deviſed to H. he Executor gives Bond to 
the Will, yet he is not bound ei. without 
And in Debt the Bond, Tout ncore Priſt, is a 


| Shag. tor the Bond has not alter'd the Nature ot the Legacy, but 
ſame remains payable as before upon Requeſt. Le. 17. pl. 2a Bach 
26 Eliz. B. R. Fringe v v. Lewes. 

9. In Debt on Bond, \ no Fi being nomad, if the Defendant pleads 
that the Plaintiff was Day, he ought to ſay Uncore 
priſt. Sid. 30. pl. J. Hill. 12 Car. 2. B. R. oben v. Rudge. 

Reva. ak. IS Condition ot a Bond was to pay Money to B. . Adminiſtrators witb- 

S C. accord- in 2 Mon hs after B. Deceaſe ; tho v0 Letters of Admini/t rition were gram- 

ingly. ed within 2 ths alter B.'s Deceaſe, yet to an Action of Debt tor the 

200 I. Defendant muſt plead Uncore priſt; for the Debt is not loſt. 2 

Show. 143. Mich. 32 Cat. 2. B. R. Lee v. Garret. 

* Per Gould. 11. Uncore Priſt is no where neceſſary but where the Duty is * demanded ; 

Where the here is only Covenant, which is not to recover —— but 

—— Bur were it other w iſe, wherefoever the Money is a 

- 4 at 4 1 there needs no Uncore pri. Arg. and ug. 
Show. 129. Mich. x W. & . in Cate of Canery. 


— Demand; and in that Caſe the Defendant muſt take Advantage of the Want of Demand, by 
pleading that he was always, hoy w gay i; fr Hike plead Performance generally, and 
Feel > Breach in Nw the Debadas fall nor rejuin, and allege Want of Le- 


would be a Departure; quod Holt conceſſit. 12 Mod 4ig. in Caſe of Levins v. Ran- 
SC 56 77. 


12. There is no Nece ſñity for Uncore Priſt in any Cafe of Covenant 
a—_ and not the Debt, is in Demand ; Per Pollexten Ch.] 
130. er v. Downith. 


13 Debt on Bond conditioned to pay to Obligee, or ſuch as he ap- 

int, he appoints it to be paid to J. S. and the Detendant erditto 

S. who refuſed, it is good without an Uncore Priſt. Arg. Show. 130. 
in Caſe of Carter v. Downiſh. 


(G) Uncore Priſt. Neceſſary to be pleaded, or not. 5 
what Actiant, and How. 


I, 


He of 10 s. Rent, and 40 Acres of Land put in Few, and the 
Tenant ſaid that the Plaintiff bimſelf is ſeiſed of 15 of the e. res, and 


id that he has teuder d the ric. w_ 


be himjelf is Tenant F the reſt, and 


Tout temps Priſt. 


the | Portion ot the Land which he has, and yet is ready &c. Br. Tout 
temps &c. pl. 24. cites 4 Ati. 5. 

2 In Dower the Tenant aid that the Demandant detained from bim cer- S. P. And 
rain Evudſtuces concerniag the jame Land, and it the will deliver the Evi. e Deman- 
dences, he is and always has been ready to render Dower, Judgment dant ſaid 
&c. Br. Tout temps &c. pl. 13. cites 14 H. 4. 33. — 

Cridences, Priſt; by which ſhe had Judgment immediately; . 
rw wige bor t.vidences b Br. Tel temps &c. pl. 14. cites an yer © nes — 

Uncore Prift is no Plea in Dewer, wilets an actual Afſignme<nt is made. Arg. and f admitted. 8 

Mod. 25. Hill. 7 Geo. 1. 1721. in Cafe of Spiller v. Adams. 
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Aunnity of Arrears Ly 5 Jer, the Deſendant ſaid that it was granted Heath's 
11 be — b fon Plants to à Crinpetent — and be teuer d 15 bin 4 Max. 126. 
competent Benefice pending the Writ, and he refuſed; and a good Plea with- * = 
out ſaying that he is Uncore priit ; for by the Refuſal the Annuity is de- gy, the De- 
termined. Br. Tout temps &c. pl. 18. cites 5 H. 5. 1. and 14 H. J. 32. fendane 


not 
> mice he 0 | 


Detinue of a Writing, the Garniſbee came by Proceſs, and ſaid that it Heath's 
* delt deren 41 Defendaat, upon Condition to tand to the Arbitrement FA Max. 1 . 
J. M. tha: then be ſpall re- bade it, and that F. N. awarded that be ſhould & E 
pay to the Plaintiff 40 5. 57:cb be tender'd, and the Plaintiff refuſed it, and 
did not offer the Money now in Court, nor fay that he is Uncore priſt 
&c. and yet good per Cur. Becauſe the Money is not now in Demand; 
quod nora. Br. Tout temps &c. pl. 23. cites 36 H. 6. 26. 

5. Where the Defendant in Tre'paſs of Goods makes a good Fuffification, 8 P. Heath's 
he thall not ſay that he has been always ready, and yer is to deliver Max 126. 
them to the Plaintiff, notwithſtanding that he has confeſs'd that they be- HL ü 
long to the Plaintiiz Br. Tout temps &c. pl. 29. cites7 E. 4 3. 

6. In a Onantum AMernit, or other Declarations, it is uſual to plead 
Uncore priſt ſpecially, viz. that the Plaintiff deſerv d only ſo much, which 
the Detendant was al ways ready to 2 Sid. 365. a Nota of the Re- 
porter's, at the End of the Caſe of Ludlow v. Stacy. 


(H) Uncore Priſt. Fleadable, at zabat Time. See (BY 


L. BT upon a Leaſe for Tears rendring Rent, payable annually at D. The 
Defendant ſaid, that be has been always ready A yet is, an 
tender d the Money to the Court. The Plaintiff p E floppel ; that the 
Sheriff return d the Defendant ſunmon'd, and after return'd bim attach d, 
and after return'd Diftring. Nibil ; By which Capias iſſued till the Pluries, 
when be came in Ward of the Sheriff, and Day given over. At which 
be made Default, and Diftreſs iſſued, and return d that be had nothing; and 
Capias iſſued again, returnable &c. at which Dip be came and pleaded, 
Ll againſt this Record he ſhall fay always ready. And per 
and Hill, the Return ot the Sheriff is no E I; but Thirn 
e contra, & Adj And much Delault was faid to be in the De- 
lendant, becauſe he appear d and had Day over, and made Default, and 
alter came again; ſo that it cannot be that he has been always ready 
&c. And per Norton, he ought to plead this Tender at D. according 
tothe Reſervation. Quære inde. And fo, per Hill and Hank clearly, 
he ſlall not be eitopp'd ; tor it may be that he was never ſummon d, at- 
tac hd, 
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tach d or diſftrain'd, nutwithfanding 
that if it be fo, io, he frall here —— againſt the 


1a. cies 11 H 4. 61. 
$.C. For "> hens res ee 1 1228 
Tout temps Defendant thall be ed to plead Always read) ; 


13 . 
— 5 Dyer, was urg d to the contrary. Win. 68. Mich. 21 IK. K. in 


; 
2 


: 
oh 


2. Tila, the Writ was put T. 7b. of Norwich Gentleman, the De- 
fendant demanded Judgment of the T2 Norwich extends in- 
to the of the Vill of N. And yet the 


< 
8 


County of N. and into the County 
i good per Cur. But if it was T. D. of the Count of De- 


or of 

of this which is a Vill and County. Br. Briet, pl. 23. cites 27 
"A Men in Plea of Land in the County of York recovered Land which 
in 


York, and after, before Execution, the Vill of York was made a 
ry, by which he ſued Scire Facias to the Sheriſf of the County of 


I 648 


or 5 Miles further 
iz. in the Sheriff of 


5. King R. 3. wote the of Glouceſter a County, with a Clauſc 
» Sering for of Glouceſter, aud from the Power of the Of- 
the Sheri cer of the County — = * e King and bis Hein, 
of the or their r Fi 12 fc o e Delivery and Peace, to keep ther 

there. wm of all the Juſtices 38 ere 
this „ and that thoſe Fuffices in their Seſſons to 
held within the City, may bear and determine Offences done in the (un- 
but * no Offence done in the City, tho” done in Time of the Seſffons. This 
n Pirryam Ch. J. of Aftiſe there, Anno 35 Elis. 
o. 661. pl. 905. +; Ella. ar fnjmar's lan. The Cy of Gloucetter's 


of the ſaid County of the Town aforeſaid, and that they ſhall have a Mayor, 2 Sheriff, 


corder, and that the Minilters of the Sheriff of the County fhall not enter is execute te 


4 
; 
7 8 


Trade. 


True whereto their Office of Sheriff aprertainerh or any Ways to intermeddle with it, 

2 erik of the County to hold his Courts, and the Mayor and Aldermen, and ther 
ſors Kc. to determine &c. all Things which Juſtices of Peice of the ſaid County did before, and the 
aftices of Peace of the County not to intermeddle. Poph. 16. & C. 


J's P. Tho it be a Felony done in the Hall during the Seſhons. Poph. 17. & C. 


6. Where a Corporation is a County, there the Sheriff is Mi- 
nifer to this Court, and thall be charged with the Pri here at 8 C 4 
Weſtminſter ; Per Icnes J. Lat. 19. Hill. x Car. in Cafe of Walden v. pueridee 
Veſey. faid, Thar 

* 

i alſo, if the Sheriff liff does E ion, he ſhall take the 
Cty Gon and Javes 412 — if an — —1 iſſued out of 
to take one in a City, and the Sheriff makes a Mandate to the Builiff there, if be ſhall have the Fees by 
the Stature. But if the Town be alſo a County, and an Execution comes out of B. R. he to 
have his Fees. And to this Doderidge and Whatlock accorded. 


7. Formerly Black-Fryers was not within the Franchiſe of the City; 
yet it is and always was within the County of London. Per Holt Ch. ]. 
12 Mod. 155. Mich. 9 W. 3. B. R. Brown v. Burlace. 

8. A Mandamus was directed to the Mayor of the City of Lincoln in the 
County of Lincoln, and not in the County ot the City of Lincoln; and 
was quathed, there being no ſuch Perſon. 12 Mod. 190. Paſch. 10 W. 3. 
B. R. The King and Morrice v. the Mayor &c. ot Lincoln. 


For more of Town ard County in General, ſee Trial and 
other Proper Titles. 


Trade. 


(A) Vat Trade is cuithin Statute of 5 Elix. cap. 4. 


1. Brewer is within the Statute. See (K) pl. 1. 
2. None can hold a Cook's-fhop to tell to others unleſs he has 
been an Apprentice &c. For they are expretsly named in the Act as Arts 
and Mytteries. 13 Rep. 12. Mich. 6 Jac. in Caſe of Taylor v. Shoiles. 
3. The Act of 22 H. 8. cap. is explained, That a Brewer, Baker, Sur- 
„ and Scrivener Aliens, are not crafts mention'd within certain 

Laws: But the fame does not prove, but that they are Arts or 2 
ſeries ; tor Art or Miſtery is more general than Handy craſt, for 
lame is reſtrained ro Manutactures. Per Cur. 13 Rep. 12. pl. 4 Mich. 
6 Jac. Taylor v. Shoiles. 

4 A Miller is of an Art and Faculty. 2 Inſt. 621. 

5. The Court all inclined that an Upbelſſer was not a Trade within 1 Roll Rep. 
the Reſtraiut of this Act; But pronounced no final Judgment. 2 Bultt. 10. Paſch. 
186. 191. Hill. xx Jac. The King and Allen v. Tooley. 25 m5. 


v. Tells 


S. C adjornatur. The remarks, that ir ſeems to be Skill to make v and the 
purtenances of a Ecd. * * * _ ne 
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an Indictment on the Statute 5 Eliz. the Queſtion was, if a T- Trade 
is within ir. But adjornatur. 2 Sid. 1% 178. Hill. 2 Tallow- 
1659. B. R. Stubington's Caſe. ſeems admit- 


ted to be 
within the Statute. See 4 Le. 9. pl. 39. at (C) And ſee (D) the King v. Coller. 


14 In an Action on the Statute 5 Eliz. for the Trade of a Bar- Keb 477. 
iſden I. heſitated at firſt whether it be a rade within the Sta- Want 7 
TEA Lev. 87. Mich. 14 Car. 2. een 


Tron 


ing mes 
udges feem'd of Opini 
1 5 
and Ibid. 346. 
Jones held 
„er Rainsford dubitante, Wilde abſente, ad) — 
2 Salk 611. pl. 2. in Caſe of the Ring v. Slaughter, Arg. ſays, that Paſch. 4 Jac. 2. 


ment was 
Roll Rep. 10 Paſch. 12 Jac. B. R. in the Caſe of the King b. Tollin, it was cited by 
to have been adjudg d and atfirm'd in a Writ of Error, that a Pip9s is not within 
becauſe it ires not any Skill ro exerciſe this Trade._—S. P. cited by Coke Ch. I. 
pn A — gd and affirm'd in Error; for the Statute ſpeaks of Mi 

reſolved there was no in buying of Pippins. 


20. ing v. 46. Hill. 31 & 32 Car. 
2. NR. it was faid by Scroggs Ch. J. and Dolben I. to have been 
lately ruled, that a Coach-maker is within the Act of 5 Eli 

21. 
ther 


Upon Demurrer to an Indictment, the fole Queſtion was, 10. 
1 — within the Statute of 5 Eliz. becauſe it feem'd to be PE 47. Hill 

2 new Trade. But reſol ved it was a Trade then uſed, and fo within the Cu 2 fl R. 
Statute. Raym. 385. Trin. 32 Car. 2. B. R. the King v. Biſhop. the King v. 


WW Gs 
22. A Pin-iaker was reſolved within the Statute. Arg. Show. 241. 3 | 


Mich. 2 W. & M. in Caſe of Dobbs Qui tam Cc. v. N dug, cites it as 3 
reſolved 3 Jac. 2. in Caſe ot Maſon v. Nightingale. of Kobus 


v. Boung. 
S. C. cited 
by the Name of NMorſtyn v. Nightingale. 
23. A 


23. A Hurner is an ancient Trade for the Preſſing of per 
_ Ch. J. Show. 242. Mich. 2 W. & M. in the Caſe of Hobbs v 
x2 4 
12 Mod 24 & was indified on this Srrme for aieg the Trade 
dinge, 2208ger, not having been Apprentice tor 7 Years. It was urg d, 
ver Holt Ch. is a Bulineſs which requires no Skill. Per Holt Ch. J. If in the Ia. 
— dictment irtbe *averr'd co be a Trade at the Time of making Scatute, 
* Where it we will not quath it; for whether it was a Trade or no, or whether Sk; 
1. "thy is required or not, is f Matter of Fact proper tor the Inquiry 
i Eqnity 


fs 


K 


Ju- 

7 
nor 
the 


ry; and there are many Trades within the General Words and 


id. 269. pl. 21. Trin. 17 Car. 2. g. R. inthe Caſe of Plaicr 
Trade of an Upholſter. It was ſaid and agreed, per 
try'd by a Jury, whether this Employment was uſed at the ; 

: dant had uſed it, and to the proving whereof ir i Evidence, that a Mi 
ſow d a Bed, or that the Maid fervant of a Tailor fow'd the Pockets; yet this Fatt bei LR 
Court are Judges whether an Upholſter &c. are Trades within the Statute. 2 


25. It was affirm'd by Holt Ch. J. that the Trade of a No cumber is 
within the Statute, tho* the contrary has been adjudged 4 ſac. 2. 12 
Mod. 312. Mich. 11 W. 3. in Caſe of the King v. Slaughter. | 
26. Exception was taken to an Order ot Juſtices tor diſcharging a 
Apprentice, becauſe it appeared upon the Face of the Order, that the 
Maiter was a Collar-maker, and Non conſtat what the Trade is, nor that 
it is within the Statute, like Comfort's Caſe, where one was bound to 
a Mantua-maker, when there was no fuch Trade within the Statute, nor 
at the Time ot the Scarure. 2 Salk. 490. pl. 53. Paſch. 13 W. 3. BR 
in Ditton's Cale, but nothing was anſwered thereto. 
27. Whether a Seamffre:s be or not within the Statute. See (K) pl 2 
28. Merchant Taylor is not within the Statute. See (K) pl. 14. 
29. It was moved to quath an Indictment againſt a Woman, tor uſing 
the Trade of a Millener, not having ferved an A icethip. Bur the 
Court reiuted to quath ir, and Holt faid ir ought to be tried if it vs 
within the Staruce, or not; for it did not appear to the Court bur that it 
' might be a Trade at the Time of making the Statute; and all Trades we 
not enumerated in the Statute, but yer they may be within che Meaning. 
11 Mod. 63, 64 pl. 5. Trin. 4 Ann. in B R. Anon. 
30. Whether the Trade of a —_— is within the Statute, was 
— — —_— tur. 11 Mod. 110. Paſch. 1707. 6 Ann. B. R. The 
v. i ä 
31. One was indicted for uſing the Trade of a Salter, contrary to the 5 
Eliz. not having ſerved 7 Years Apprenticeſhip. An Exception was 
taken, that this Myitery was not within the Number of thoſe mentioned 
in the Act, and conſequently not puniſhable by that Statute. But it 
was anſwered, that this Act had provided a very proper Remedy for the 
Advancement of Trade; and therefore was not to be confined barely to 
thoſe Mytteries mentioned in the Act; but where there are like Trades, 
that require Knowl:dze and ence, they are within the Intention of it, 


and the Myſteries mentioned in the Act are only ſer down for Examples. Ac- 
cordingly the Court over-ruled this 2 Barnard. Rep. in B R. 
30. Mich. 1 Geo. 2. _— v. Liſter. * 

32. A Rope-maker was c Page and Probyn J. not to be 4 
Trade wichin the Statute 5 Eliz. cg, Tag I dad ic wg be other iſe 
of a Cablemakcr. 2 Barnard Rep. in B. R. 225. Hill. 6 Geo. 2. Tha 
King v. Langley. 


(B) Ai 


Trade. 


(B) What is an Uſing a Trade within the 5 Eliz. cap. 4. 


table within the Intent 8 5 N 
Trade is is Tradendo, which is to deliver over; Per Coke, to which Foſter 
and Daniel agreed. 2 Brownl. 289. Mich. J Jac. C. B. Waggoner v. 
Fiſh. 

2. Debt 


Caſe of 
City of 


the 


| ce: T 
8839 


— 1-9. 5. C. accordingly —; Mod. 315. 8.C. 
niger tea Viig te Trade Skin. 428. Arg Paſch. 6 W. & M. in 
v. 


3. If a Man uſe to trade 14 Days is one Month, and 
o agpin 14 Dips is che ner Aland, he is nee 
12 Mod. 642. Hill. 13 W. 3. B. R. Strechpoint v. Savage. 


8 


(C) Service. What is a Service ſaſfeien:. 


1. IN an Information upon the Statute of 5 Eliz. cap. 4. againſt one ſor ex- 

ercifing the Trade of a Chandler, not having been an Apprentice to the 
ſame by the of 7 Years, it was holden by the Juſtices, That toraſ- 
much as he had been Apprentice to a Taylor for I Fears, which is one of the 
Trades mentioned in the faid Statute, that the Penalty thereof did not ex 
tend to him: Burt judgment was given againſt the Informer; for it was 
holden clearly upon the ſaid Scatute, Thar if one has been an Apprentice for 
7 Tears at any Trade mentioned within the ſaid Statute, he may exerciſe any 
Trade named in the ſaid Statute, alrho* he has not been an Apprentice to it. 
4Le. 9. pl. 39. Mich. 33 Eliz. in the Exchequer, Anon. 

2. Moor was indicted at Hicks's-Hall upon 5 Eliz. cap. 4. for uſing 
the Trade of a Weaver, not having ſerved as an Apprentice 7 Years ; 
dle Evidence was, he ſerved 6 as an Apprentice, and had fince as Fourney- 

man in the ſame Trade work'd above that Time; And by all the Juſtices, rhe 

ing 7 Years is ſufficient either Way; and the Deſendant was found 
Not guilty ; and fo by for the Defendant, it was reſolved by 
Hale <> at the Ni Prius at Weſtm. for Middleſex, in the 
Cauſe ot But Offly ſaid that 15 Car. 2. in Forth's 
Cafe, ar the Guildhall, it was held by Hale Ch. J. as Party per Pale, 
and no ſufficient Service; which 9 if the Service were not in 
4 the 


322 Trade. = 


"0 the fame Trade. 3 Keb. 400. pl. 106. Mich. 26 Car. 2. B. R. The 
King v. Moor and Dibloe. 
Uron In- 3. If a Man takes one to live with bim in the Exerciſe of the Trade for 
dictmenta on Nars, this is a ſuthcient Qualification, tho” the Party is never bound 
7 Apprentice; and he ſhall have = Privileges with one bound; Per 
Ae allow in Cur. 12 Mod. 46. Mich. 5 W. & M. Maſter, Warden, and Company 
Evidencethe of Cutlers in Highamſhire v. Buskin. 
— I Years to be ſufficient without ary Binding, this being a hard Law. 2 Salk. 613. fl. 
7. Paſch. 5 Ann. 8. R. The Queen v. Maddox. 
But where one was indicted for uſing the Trade of a Grocer, and he offered to give Evidence of hn 
e this Trade for 7 Years, as being Matter Tantamount to his having !erv'd an A yt 
ſhip that Time Ch. J. Eyres did allow, that the Cafes had gone fo far as to allow a Wife _ 
in the Shop with her Husband for 7 DNIe. * 
enough to can Statute. According] 
Rep. in 367. Trin. 3 Geo: 2. The King v Morrice. 7 0 ns 


One Brother living with another at the Trade of a Tallow-Chandler fix 

7 Years, may ſet up the Trade, tho there be no Indenture ; and he is 3 

WY" the Statute of 5 Eliz. Per Eyres J. Comb. 25 
6 4 


2553. W. & M. in B. R. The King v. Coller 
A Man 1 A ice beyond Sea, but was not bound, 
la i rom the Penaltie of 5 Eliz. Per Holt 

ceſkip Ch. J. at Surrey Aſſiſes. Salk. 67. pl. 5. 10. Will. 3. Froth's Cafe. 

— 54 
is uſe a Trade i Salk. 6-. Paſch. 11 W. z. B. R. King v. For. 

oy te tg .. 
England and As Bur there mult be a Service of a till 
Time eicher i ing 5 Years in a Country, where by the 
Law of the Country to uſe the Trade in Anelane. 10 Mod. 
76 Mich. 10 Ann. 


not require a Man or Woman to be 

are tanquam an Apprentice. 10 Mod. 
Queen v. Morgan. 

ified for nia er 

quali or ging it, 7 Years, he may ſet u rade as well as it 

dS wid" ens never fo well elites, 10 Mod. 0. The Queen 

v. Morgan. 


1 


(D) Service. In what Cafes a Man may Le a Trade 


without Service &c. 
TN That, i be ] Perſon to 
13 4 31 E225 I qd : 
Wales, except be ſhall have been brought up therein 1 Tears as an Apprentict, 


nor io ſet any Perſon on Work in ſuch Occupation, except he ſhall have been 
Apprentice, or having ſerved as an Apprentice will become a Fourneyman 3 
they ave en Pain of 40 5. for every Month. 
for in 
Town or within the Cuties where they were born. —— At Common Law no Man was reſtrained 
from ing at lawful Trade, or ufing as many Arts and Myfteries as he pleaſed. 11 Rep. 
Mich. 12 Jac. in the Taylors of Ipſwich's Caſe. — Show. 266. Hobbs v. Young. S. P. — Per Tirrel |: 


Cart. 118. cites Hob. 211. bur ſays a Cuſtam may reftrain, and cires 43 E. 3. 52. — Per Bridgman Ch. 
ibid. 120. 


2. In 


Trade. 


2. In an Intormation againſt T. tor uti 
to which he had ferved an Apprenticeſhip, 
don, that every Citizen and Freeman of London may relinguifh 
whercin he has been an Apprentice for the Space of 7 Jears and exerciſe an- London, cer- 
ether Trade; and the Queition was, it this be warrantable by the Rules fed Ore te- 
of Law or no, inſomuch that before the Statute ot 3 Eliz. 4. — 


ſtrains it, it was Jawiul for every Man to uſe what Trade he would, any ſuch Co- 
altho” he had not been Apprentice by the Space of 7 Years ; And then it i gene- 
being the Common Law of the Realm, that a Man might uſe any Trade ally ; For 

altho he had not been an Apprentice tor 7 Years, it may not be that 


by 


he ſaid 


Way of Cuſtom in London, but it ought to have been ſhewed 
Cuſtom of the Realm; tor that which is the Common 
Realm, is the Cuſtom ot the Realm. Ir was anſwered and agreed, 
as this Cuftom was alleged in this Information, the Allegation of 
was warrantable in the Law, and it may well be faid to be a Cuſtom 
tore the Starure of 5 Eliz. ior firſt the Cuſtom is reftrained to a Citi 
and Freeman of London, ſo as he that is not a Citizen and Freeman 
not enjoy the Benefit ot this Cuſtom; and it being reſtrictive of 
Common Law, which gives Power umto all, as well Freemen as Citi- 
2ens, to exerciſe what Trade they will, ſtands well in Cuſtom and may 
well be alleged by Way of Cuſtom. 2. This is alleged to be the Cu- 
ſtom of London, and fo is tied to a particular Place; and howſoever ir 
may be the Common Law ot the R in other i 

governed by their parti 


mannal 
Trade ; 


and ſelling. Far this he 11 in bb Cruetfrnn. tun commatite hex bene 3:1 
as is pleaded. Cro. C. 36r. pl. 1. Paſch. ro Car B. R. The King v. Hagſhaw S. P. certified ac- 
| cordivgly by the Recorder, with the Difference of Manual Trades and Trades of Buying and Sel- 

ling, as Mercer, Grocer &c. Cro. C. 516. Mich. 14 Car. B. R. in Caſe of Appleton v. — 

Ser (H) pl. 1. 


3. Iadict ment for ging the Trade of a Woolen-Draper at F. in Suffolk, Saund. 317. 
wt having been Apprentice to that Trade for 7 Years ; the Deſendant pleaded d C andir 
the Patent of H. 3. to London, that every Citizen &c. hereatter ſhould freely cat argued 
Trade tam per Nlare quam per Terram, and faid that he was a Freeman Charter did 
of London, and fo jultified and traverſed his uſing it Aliter vel alio not end 
Modo. Upon a Demurrer, the Court held the Traverſe and alſo the Plea * 6790 any 
ill, becauſe a Patent cannot be pleaded in Bar of the Statute; and tho' perry = 
the Cuſtoms ot London are confirmed by Parliament yet this Statute in- only a 
| tends to include all but their Cuſtom concerning taking Apprenrices, and Queen and 
not their Cuttoms in general. And judgment tor the King. Sid. 427. ange of 
Mich. 21 Car. 2. B. R. The King v. Kilderly. fell thei > 


and reſide chere . ? —— Cities and Bcroughs claim a Liberty of excluding F jgners 
—— * > ——— ſuch City or Borough, as — 5 Cro Eliz. — 352. 
Dy. 29. b Co. 8. 129. and that that was the ſole Intent of the Charter, as by the Words thereof it fully 
appears, wherefore ir was concluded that the Plea was ill, and of ſuch Opinion were the whole Court. 
And Judgment was given pro Rege niſi &c, and ir was not moved afterwards ex parte Defen- 
4 5 Eliz. is a N ive Statute, and no one ſhall exerciſe a Trade Show. 266. 
againit it unleſs by - | ot a Cuitom, As the Widows of Tradeſmen who 14 J. 
by Cuſlom carry on the Trades of their Husb: which the Court held 8. © 
not within the Statute. 2 Salk. 610. pl. x. Trin. 3 W & NM. B. R. Hobbs 


v. Young. 


(E) In 
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(E) In what Cafes a Man may aſe ſeveral Trades. And 
what Trades. 


1. N Information was upon 5 Eliz. for 
A Trade of a Dyer, w IN 
Quarter-Seſſion in Southwark, and was removed by Certiorari and 
verſe taken; and the Evidence ir the Detendant 
a Feltmaker ; I Feltmakers the 1 
have uſed to dye Felts; And many H 
Bye 
rade of Feltmaker. 


Noy 13 
2. He that uſes 


| b+ can't uſe the Trade — 


3 2 
. 267. Trin. 3 W. 3. R R. Hobbs. v. Young, 


it was a diſtinct Trade. 11 Mod. 190. 5 Anna B. R. in Caſe of the 


4 A Man is a Mercer and he ſells Hats, and the Party is 
to bins as Mercer, he may uſe the Trade of a Hatter (in the Petty 
it is uſual) becauſe he ſerved him who did fo. Show. 242. Arg. in 
of Hobbs v. Young cites it as a Shrewsbury Caſe of Rotheram v. Morris. 

J. A Serge-maker cannot Uſe the Trade of a Dyer to dye bis own Serges. 
11 Mod. 189, 190. pl. 4. Mich. J. Ann. B. R. The Queen v. Prew. 


— ES 


(F) In what Caſes 

28H. 8. O Maft | Wardens ! Apprentice 

-Y * Oath or — — Fo. — 
ſet up nor or Cellar, nor occupy 4s 4 Fre- 


or Journeyman, nor any other acc 
dom or Occupation at /e than is . cap. 4 
Pain to forfeit 20 l. the one haf to the King Sc. and the other half 1 


Party thats will ſue c. 
22 A ice to a Mercer at Nottingham 2 
in Nat- 


the Maſter cook Band of him rot to exerciſe bis Craft in 4 Tears 


ting ban 


| 
| 


n . ane 


2 
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In Debt upon the it was held that the Aion is not 
majntainable. Mo. —＋ :h. 20 Eliz. Anon. 
3. A — 5 wary Tony the Cotes Canes not fell de Juices; F299 
Blackſmuth in Sonth- Mims in Surry, was void by all the Juſtices; f. 272 
Cause Condition is againſt the Neceffiry of 2 in * 
ome Place within the Realm. Mo. 342. pl. 379. Mich. 29 Eliz. that the 
= Bond was 
Law 


void aud 
; Le. 21-. pl. 288. Mich. 30 Eliz. S. C in the fame Words. But as was obſerved 
by Sir Bartholemew Shower in his Argument in the Cafe of the Taylors of Exeterv. Clarke. 2 Show. 
5 Extra-judicial Opinion. 


4 upon a Bond of zo l. the Condition was, that if R. B. Co E 872. 
Son to the Petendanr, did uſe the Trade of Haberdaſher, as Journeyman, Pl. 8B. Colcs 
Servant, or Apprentice, or as a Maſter, within the County ot within 
the Cities of Canterbury and Rocheiter, within 4 Tears after the Date, 
that them, if be pay , | upon Requeſt, the Obligation to be void. And 
all the Juſtices agreed, that the Condition was againſt Law, and then 
all is void; tor it is againſt the Liberty of a Free-man, and againſt the 
Secure of Magna and 


— 
Charta, cap. 20. and is againſt the Commonwealth, Place, is 
cited 2 H. 5. & 5. And Anderſon faid, that he might as well bind 


that he would not go to Church. And Judgment was given againſt the 0 4 


Plaintitf Ow. 143. Mich 43 & 44 Eliz. Claygare v. 2 


ar 
or at one Place, he may reftrain him for longer Times and more Places, which is againſt the Benefit of 
the Commonwealth ; and tho' the Prohibi: ĩon be not abſolute, not to exerciſe the Trade, bur that if 
he exerciſe it he ſhall pay 20 |. and fo was fiid to differ from the Caſe of 2 H. 5. 5. b. Vet the Court 
fad it was all one; for be ought not to be abridg'd of his Trade and Living.——S. C. cited Noy 98. 
in Caſe of Jellnt v. 1Sroade, by the Name of Leggste v. Batchelour.—S. C cited All. 67. Trin 


« ed 
24 Car. B. A. in Caſe of Prugm til v. Goſte, and: by Roll Ch. J. for Law; bur ſiid, thu if 
there were a Conſideration fr the Reſtraint, as rhe taking off braided Ware, ſuch Bond or Promi't is 
; and fo it was adjudged in Froward's Caſe, upon a Wrir of Error out of Bridgenorth. But a 
inc General tlirougnout England is void, notwithſtanding a Conſideration. 


Promiſe aifign'd, which well intitles che Plainciff to his Acti 
that the Declaration is good. And ſo, by the Rule of the Court, 
ment was given, and fv enter'd tor the Plaintiſf. 2 Bulft. x36. Mic 
It Jac. Rogers v. Parry. | — 
Conſideration, ſo as to make it a proper and uſeful Contract, it is good. Tho' he ſaid, that Caſe is 
wrong reported, as appears by the Roll, which he had cauſed to be ſearch'd; for ir is 8. R. Trin. 11 


4 — 
ucular Reſtraint, but npon its being a particular Reftrai ir with a Conſideration; and the — line an 


the Words, as the Caſe is here; tho” as they itaad in the Book they do not ſeem material. 


6. T. in Conlideration of 108. promiſed to pay B. 100 J. if be thence. Palm. 172. 
forward kept any Draper's Shop in Newg.te-Mirket ; and adjudg'd good, _ K 


and the Plaintiff recover (dl. Cro J. 597. pl. 19. in Cafe of . 
cites Paſch. 18 Jac. Bragg v. Tanner. the Plaintiſf 
hut bonght 


a much Gocds of the Defendant as came to 555). in Conſideration whereof rhe Defendant made the 
ſe; and reſolved thut the Allumpſit was gout, and judgment for the Plaintiff, 


7. In Affumptir Plaintiff declared, that the Defendant was a Mercer, This Judg- 
and kept a Sic p in N. and bad bis Shop furatf#'d with old ſullied Wares, == wa 
and the Plaintilt had a Shop there turnith'd with new and freth Wares; — 7. 
and in Cuſideraticu the Plauntiſ cui * his Wares, 1:1 pay for them ſuch the Ex- 

4 Prices 


» l — — 
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checuer Prices as he paid when he firſt bought them, the De ſendant promiſed be ** 
Chamber, mo longer keep any Shop at N. and 9 he bought the — 
Fac. Ibig. VV ares, and paid 300 I. tor them, the Price the Detendanc bought them 
ith 


Mich. 19 
39 at, whereas the W ares were then not worth 100 I. and yet the Detendan, 
Jo. 13. pl. contrary to his Promiſe, kept his Shop there, and furniih'd it wi new 
ds. Ca- Wares &c. to the Pluintiff's Damage 500 1. On a Verdict tor the Plain. 
myy cr * is Promiſe bei {train T | 
and ſays it ti H it was ſaid, that this Promiſe being to reſtrain rade, was againtt 
wasathem's Law; but all, except Haughton J. held the Atſumptir good; for that 
by all the it is voluntary, and a Man upon a valuable Contideration may reſtrain 
JE, er himſelf from uting his Trade in ſuch a particular Place; and it is uſual 
ketd, _ in London tor one to let his Shop and Wares to his Servant when out of 
ſaid nothing nis Apprenticeſhip ; as allo to covenant not to uſe that Trade in ſuch 3 
i Shop or Street; ſo tor a valuable 1 ton, and voluntarily, one 
that he will not uſe his Trade; tor Volenti non fit Injuri 
Cro. J. 596. pl. 19. Mich. 18 Jac. B. R. Broad v. ſollyte. 
S. C. dur the 


Cauſe was firſt in C. B. and the Judgment there affirm'd in B R. by Ch. ] Doderid 
Chamberlaine J. bur J cuntra. Mar. --. pl. —— 16 Car. I S. P. 8847 
CE | os have bare acjodend in B R. which ſeems to mean this Caſe ; bur that if one he 
bound that be <cill not uſe bis Trade, it is no good Bond. ——Noy 98 Jelliet v. Broade, S. C. re 
that the Action well lies; for it was a voluntary Promiſe for « good Conſideration, and is reftrain'd to 
- otherwiſe had it been a Reſtraint, or upon a Co-action, or without Can- 


; 


8. In Debt againſt a Sarety in a Bond to perform Covenants, one of 
which was act to ſet up a Trade in Cicefter. To which the Defendaac de- 
murr'd, becauſe void, being Encouragement of Id leneſs; and the De 
tendanr's being __— the Caſe. Windham faid, thut 

an Apprentice mi bound on this Condition, as v. Daus, 
* Sce pl. 12. Car. 1. when the * original Taking and Inflruttion is - 0 Terms. bu 
he doubted this Caſe; tor he faid, ro oblige a Lawyer not to give Coun- 
cil to any Man in Salisbury was held void by Jones ; and the Court 
inclined it was void here; but adjournatur. 2 Keb. 377. pl. 35. Trin 
20 Car. 2. = - Ate Jas 73 
Sty. 111. 9. A. in ation that B. would marry her Daughter i/ed, inter 
Pragnel v. alia, to aſſigu oder her Shop in Bazing ſtoke to B. er, 
Go 4 ber Trade in Basing ſtoke any longer. Upon an Action brought, the Plan- 
ma tiff had a Verdict and Judgment in C. B. and now that judgment ws 
firm d affirm'd in B. R. en 67. Trin. 24 Car. 2. B. R. Prugnell v 
py pg Gofle. 
oy in Cafe of Clerk v. the Taylors of Exeter. 


2 Show.345- 10. Debt on a Bond conditioned not to uſe the Trade of a Taylor in Eu- 
pl. 5355 ter, the Detendant pleaded that he was an expert Tay lor, and skilſul in 
Car. 2. 0 


the Ta 
lors 
Exeter v. 
erke, in 
B. R. ſtates 
— p Place, was good. Whereupon Error was 
tion of rhe brought in the Exchequer-Chamber, and this Judgment was reverſed, 
Bond was 9 and the Bond beld void. But an Afſump/it, upon @ goed Conſideration ut i 
* z tiſe a Trade in à particular Place, they held would be good ; becauſe in ſuch 
Damages only being to be recover'd, the jury may aſſeſs we 
Jhall ſame, having Reſpect co the Conlideration upon which the Promiſe was 
Trade made. But in this Caſe all the Penalty is forfeited, be the Conlideration 
what it will, and tho the Offence be never fo little; and ſuch 
good Contiderations have always been allow'd in tuch Cafes, be- 


ab the fory may try of 1 hat Value the Contideration was, and what 
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Damage the Uſe of the Trade is to the Party to whom the Promiſe was men; and if 
made ; and cited ſeveral Authorities. And the Reverſal was by the 7e {cave the 
unanimous Conſent of all the Juſtices. 3 Lev. 241. Mich. x Jac. 2. in & Rei- 
the Exchequer-Chamber. Clerke v. Tay lors of 3 Norice, 
&c. Ad- 

; the Bond But at the End of the Caſe, pag, 36 i 

7 Bond wes hel void, and the Dittcrence between 1 Angle the Exchequer- 


the Conſideration, without any R to the Con ſideration implied in Law — 
of 1 the Bond ; and fo the Jud * _ implied » upon ſcaling and exe- 


11. A Bond recited, That whereas the Defendant had agu d to the 10 Mod. 27. 
Plaintiff” a Leaſe of a Houſe and Bake-honſe, in ſuch a Pariſh, for the Term 22 __ 
of 5 Tears. Now it the Detendant ſhould ab- exerciſe the Trade of @ de — 
if within that Pariſh, during the ſaid Term; or, in caſe be did, hn, = Gent 
within 3 Days after Pooof thereof, pay to the Plaintiff the Sum of 50 L. Reftrains 
Then &c. The Court were all of Opinion, (as the fame was deliver d r l void, 
Parker Ch. J.) that a ſpecial Conjzderation being fer torth in the Con- — 2 
which thews it was reaſonable tor the Parties to enter into ir, the nant, or Pro- 
fame is good; and that the true Diſtinction, in this Caſe, is not between miſe &c. 
Promiſes and Bonds, but between Contracts with or without Conſicdera- ** or 
tion; and that wherever a ſufficient Conſideration to make it a — 
and an uſeſul Contract, and ſuch as cannot be fer aſide without tion, and 
ö it ht to be maintain d; but with this whether ir 
conſtant Diverſity, viz. where the Reſtraint is * general, not to exerciſe de of thePar- 
2 Trade throughout the Kingdom, and where it is limited to * mo 
Place; for the former of theſe mutt be void, being of no to woe. Per 
either Party, and only oppreſſive. Wms.'s Rep. 181, 182. pl. 44. Hill. LA. Ch ]. 
, in 


I. Mitchell v. Reynolds. — 
the Judgment of the Court. Wms. 3 Rep. 185. Mitchel v. Reynolds. 
The Reftraint muſt be upon good Conſideration, and the Breach of it muſt tend to the Da- 


of the Obligee, or otherw ie the Rettraint is void, tho for a parti Per Ld Ch. ]. 
Parker, 10 Mod. 133. in Cafe of Ditchet v. Reynolds, — For what does it ſignify to a Tradeſman 
in London what another does at Newcaltle ? And ſurely it would be an unreaſonable Thing to fix a 
— without any Benefit to the other; per eundem WI. s Rep. 190, 191. in 


12. In Debt by A. againſt E. on Bond of 100 I. condition'd, that 
whereas A. at the Special Requeſt of F. is to take E. into ber Shop for her 
hired Servant, to attend in her Shop, and i her and to 
aſſiſt A. in her Trade of a Linnen-Draper. And whereas the ſaid A. con- 
ſents to hire and take the ſaid E. upon her expreſs Agreement, that after her 
ending A. 5 Service ſhe will not exerciſe ſuch Trade, either by herſelf or 
any other, directly or indirectly, ia any Shop, Room, or Place, within 
baff a Mile of A.'s now Drwelling-bouſe in Drury-Lane, or other Houſe 
the may remove to; nor ſball ai any other Perſon to on ſuch 
Trade &c. which Agreement is the fole Contideration of A.'s —_ 
the faid E. into her Service. The Breach atſign'd was for aſſiſting ]. 


in carrying on the faid Trade within halt a Mile of A's H in 
Drury-Lane, and Verdi& and Ju tor the Plaintiff, and afres- 
wards atfirm'd in B. R. and atterwards in the Houſe of Lords, with the 
unanimous Opinion ot all the 12 Judges, and with 4o I. Coſts. 2 Ld. 
Raym. Rep. 1455. Hill. 13 Geo. 1. Cheſman v. Nainby. 

13. An Action was brought on Articles, by which the Defendant 
agreed not to exercile a certain Trade within the I cc Bills of Morta- 
ly. Judgment was given for the Plaintill. And in Error brought ir 
was ſaid, that tuch Agreement was determin'd to be good in the Cafe ot 
Jaſpen v. Lamper, Hill. 13 Geo. 1. and like wiſe in the Cate of Michel 

a ids; tor which Reaſon the Court - athrm'd the Judgment 
— 2 Barnard. Rep. in B. R. 403. Trin. 7 Geo. 2. Clerk v. 
W. 


(G) Reltrain'd. 
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(G) Reſtrain d. By Charter, Cuſtom, or By-Lams 


1 4 1. 9 = That 20 Perſon dwelling out of 
_ & M. 7 Town dy or —y Pull fea 
that the Ia. FF oollem or Linen Cloth ares, Grocery or Mercery 25 
habitants of Within 727 the ſaid Cities, Towns — or Market-Towns, or Liber 
the Market- fies ſame, except Fairs, on Pain of 6 5. 3d. or 


in open 
2000 may G4. and tbe — of all Wares fo er d to be ſold, one 


to 
in another Crown, and the other to the Proſecater, to be recover'd in any of their Me. 


— Courts 3 Record. 


Town, —_ 


Provided, that this L be fold by Whale 


v Freeman in ſuch Town Corporate, or Marke- 

Towns, dwelling within the ſame, may ſell the ſaid Wares by Retail as bers 

ore. 

e al, that all Perſons may ſell by Retail, or otherwiſe, all Ma- 

ner of Clath, Lanes or Nollen, of their own making, ia every ſuch m 
rate or Market- Tous as be 


A ſhall not be prejudicial to the Privileges of the Univer 
N r prej of ties of 
2. Upon a Return, that the Cufons of Londen was, That no Perſon ut 
— 1 dect eee erbe, himlel rn 
Shop tarward or outward, ihe S 
2255 


of Raul, or uſe any Art, Trade, ado, fo 
or Sake, within the City, upon Pain ot Ferkimzce of $ 9—.— 
ſolved this was good by Way ol Cuſtom, but not by Way of Charter or 
Grant to the City; and therefore no Corporations made within Timeof 
Memory can have ſuch Privilege, unleſs by Act of Parliament. _> 
124. b. 125. a. Hill. ) Jac. 'The City of London's Caſe. 
3. One found guilty of having us'd the Trade of a workiag 3 
and aworking Feweller, not having ferv'd as an Apprentice to the l 
was committed in London; and bei into B. R. end 
for Cauſe why a Procedendo ſhould not be Thar the Declaration 
is ounded on a By-Law founded on a Cuſtom; and that it either be not 
in all Parts good, the Declaration is naught ; and here the Cufus is 
certified in the Negative, and is contradictory, and that the By-Law cer- 
tified is uncertain and unreaſonable ; tor every Stroke the Deſendant 
Abb. al, b his Trade, and to pay 51 for every Stroke is unreaſon- 
hat the Declaration is not lied to the By-Law, be- 
cauſe — 4 : Thing one Day is not a Uſing to do it, and che Words Droerfs 
Vicibus do not help it; nor is it ſaid that be gas f bis Living by the Trade 
or Sale of the Commodity wrought, and the Words 25 U n. & Proficuo 
do not help it; tor perhaps he utes it to his private which is to bis 
tho! he ſells it not. UU. 
ſtrain'd by a By-Law made 40 Years ago, whereof he had no Notice, 
and yet bim for doing what the Common Law allows, viz. the 
own Living. Behdes, it is ſaid Nan ex:ffens Liber rt 
E which is uncertain ; tor fo oy —_— may oe Regus 
he not being Liber Homo. The other 8 cited 5 E. 3. that a Negati » 


Ss af a - 


—— — — 
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Iich an Affirmative implied, is good, and that ir is exclutive of Stran- 
gers, and inc lulive of Citizens, and that the Otfence, and not the Time 
"F uting the Trade, is the Matter; and as to the Apprentice, he uſes not 
the Trade tor himſelt bur his Maſter's Benefit. The Court detired 
Books, & adjornatur. Sty 226. Trin. 1650. B. R. London (City) v. 


1 Caſe, the Plaintiff declared of a Cy/fom in Derby, that every 
Bucher in Derby having ſerved au Apprenticeſhip for ) Tears, meght aſe that 
Trade al {que 3 —_— vel ab altero; but 8 oy endant not be- 

4 Freeman, nor having er del an Apprenticeſbip, 1 Derby on 
b a Day, not being a Market-day, by Reaſon whereof the Plaintiff could 
vat ſell ſo much as otherwiſe he might, ad Damaum &c. The Defendant de- 
mur d, becauſe the Cuſtom is wot laid * poſitively, but only potentially, * See (H) 
(viz ) that he might uſe that Trade ; Beſides, there is no 2 to re- N. 1. 
frain Foreigners, and without a By-Law, or a C any Foreigner 
may fell in Marker-Towns, except on the Market-days. And as to the 
Declaration 2 he i is not — — tor it may be a Horſe 

2 An ceptions was given tor the De- 
8 . 262 Hill. 20 & 2 =, 3. R. Wilmer v. Nixon. 

Cuftom that none ſhall trade in a Town s ons free of the Gilda See 
4 — there, Oe it good in any Place, EXCEPT — 1 Salk. 4. Len 

pl. 2. Paſch. 4 Ann. B. R. Mayor &c. of Winton v. Wilks. 
6. Reſtraints of Trades by By-Laws are 3 feveral Ways. 1ſt. 75 ex- x35 
dude Foreigners, and this is gd, it only to enforce a precedent Cuſtom by a ; 
penalty; Per Parker Ch. J. in delivering the Opinion of the Court; and 
cited Cart 68. 114. and 8 Rep. 125. But that where there is no pre- 
cedent Cuſtom, tuch By-Law is void; and cited 1 Roll. Abr. 364. Hob. 
210. 1 Bultt. 1 1. and 3 Keb. 808. But faid that the Caſe in 3 Keb is 
milreported ; tor there the Detendants did not plead a Cuſtom to exclude 
Foreigners, but only ro make By-Laws generally, which was the 
Ground ot the Relolution in that Caſe. 2dly, All By-Laws made to 
cramp Trade in general, are void; and tor this he cited Mo. 567. 2 Inſt. 
47. 1 Bulit. 11. 3dly, By Laws made tu refrain Trade, in order to the 
better Government and Regulation of it, are good in ſome Cates, viz. If they 
are tor the Benefit of the Place, and to avoid Publick Inconveni 
Nuſances &c. or tor the Advantage ofthe Trade and Improvement of the 
Commodity; and for this cited Sid. 284 Raym. 288. 2 Keb. 2y, $73. 
md 4 62. b. Wms's Rep. 184 Hill. 1711. B. R. Mitchel v. 


„ —— — — — y 


(H) Proceedings and Pleadipgs. 1 


1 Londoner 
other Trade, and not de- Trade by 
ing a eg'd by the Cuſtom 
tion, it was well enough; and to that . 
C 347. pl. 9. Hill. 9 to be u 


{oh leaded ; 
ad tho it may be good in Evidence, yet it is not ſo in a Return. And he ſaid that all cla out 
to be alleg* in Facto See (D) pl. 2. 

See (G, pl 4. 


4 P 2. la 


8 1 2 


ee 
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2. In Action fur Statute 5 Eliz. tor cc Tr <7 = Grocer, th the 

Detendant pleads a former Act depending in the Exchequer is Bar „ Which 

mould be in Abatement ; Et per Curiam no Reſpondeas outter, bur abſy. 

lure Judgment for the Plaintitf as on Plea in Bar. 2 Keb 716. pl. 102 

Mich. 22 Car. 2. B. R. Smith v. Poyner. 

= ghz, Paying Crt, fra 12230 Far . 

tas Pictas, Anglice, Playing Cards, from the 23d of 4 

75 „% f ogg Per duodecrm menſes integras, not 
Cr Aker Verdi is was moved in Arttt of 


TIF 


1 
Tr 


fi 


4 
7 


I; 


. it would but is belp'd by the Feruict s finding 
1 2] Lunar Months next after the 23d 4 todo i. 

Days in one Month, and then ceaſes, and uſes 
ut h, de is not punithable by the Statuce. aa 1s 


45: 


„ W. 3. B. R. Stretehpoint v. —_— 

i. 4 In Cafe, the Corporation of r 
2 was an ancient Cuftom, that none but Per. 

Cuſtom (ons free of the ſad City þ Sent? cxwcife o add tha, 
— 44 D rr City; That the Detendanc 
— 2 nevertheleſs did exerciſe &c. Holt Ch. 1 Shar d 
cauſe their Liberty to live in Wincheſter, and ask'd could be reftrain'd 
Cuſtoms are from uting the lawtul Means of LIN 2 law- 
conkemed «1 Liderey to live ? Thes this was the Conſe of moking e Sear. 5 
by many. Eliz. Thac fuch Cuſtom is an Injury 2 Preadice wie 
hem; Publick; Thar Coſeof Loulon df mg 2 
bur it was —— — 3 —— 
— 785 . by Cuſtom to make Infants A ces, and to and 
was good in atter eſhi they a ſuch 
any other Cuſtom: — hare II, 10 be 
Cay or brought by the Gilda Mercatoria. 1 Salk. 203. pl. 2. Paſch. 4 Ann. BR. 
—— May of Winton v. Wilks. 
the. Cur. That the Declaration was naught ; for Non conſtat ot he Corgaraniee hes any Guilda Mer- 


: 
: 
Jp 
fl 


ihe Waters Las . the may be the 


(I) Forſeitures for uſing a Trade by 5 Eliz. 4. 


2 Elia. Mets, That the Forfeitures mentioned in this Statute Cen- In an Infor- 

E 
day Proc and an 7 of Peace, or any two of them, + . 
er, ſhall bade Power to hear and determine ih Baker with- 
37. npon Indittment or otherwiſe, and to award get ent, 


eſs and Execution accordingly, and jhall yearly in Michaelmas Term by Efreas t Norwich, 


carti 799 axcrms this Statute, E, 

e TP rc fr 

Ee ed Ball ſe Ee. by Ruin 7 
W c on 

tune in this Att, within any 2 

wad, and ge aner e 


Et fic adhuc pendet. Mo 8586. pl. 1245. Hill. 14 Jac. Daviſon v. Barker ——— Hob. 185. pl. 
de Uſe ofthe City: . CR0Y Rr 

thereby to le City or Town Corporate, Conſequence v 
not ſtand, ir bei: g for the King and the Informer ; And he was of 
in this latter Clauſt was nat to b und-ritood of the main 


(Gre Sr to be eve whine of ISI 
the Levying. w Fines, ittues, 2 
that could not — 6 hs wing upon Suits, upon Offences 

Thoſe are nor due till there be a vietion, fo the Queſtion is of the Suit, 
no City has, or can have Grant by Charter of any Penal Law. And where i 
Cauſe did except from the Queen the Penalties otherwiſe 
theſe, there is in the Statute 5 l. Forfeiture given 
Work undertaken to him from whom he 


it was 
= TS 


5 Sa Indiftments, or Informations, as to uſing Trades. 


formation Qui tam on 5 Eliz. 4. becauſe the Defendant at S. the $ 
＋ December 3 Jac. and continually after till 12 Nov. 4 Jac. b. S8 


(ich was uncl the or of the Informer) tor the 


_ tor 7 Y as _—— in hes 
ſormam uur! &c. 8 fears de pleaded N — = and found ,g, Hill. 
aganft him; and after Verdict moved in Arreſt of f Jadgnem, firſt, that 11 Jac. in 
the Art of a Brewer is not ſuch a Trade, the uling whereof is prohibited Caſe of 
by the Statute; Sed non Allocatur; for by the expreſs Ward's of the ;. ature, The Kg 

i 


— 


332 Trade. . Th 
and Alen it is reckoned as a Trade or Occupation. And the Words in the Stature 
v. Tooky, ghereupon this Information is founded, reters to the Trade aforeſaiq 


it is faid b . . 
Coke Ch. . Cro. J. 178. pl. 17. Trin. 5 Jac. in the Exchequer, Shoyle v. Tay lor. 
that the Ba- 5 3 
rons of the Exche ſjuer held a Brewer to be out of the Statnte; r into 10 Patrs, there 
are not ꝙ of them that have been A ices; and that it was th adjudg'd for them, and af. 
firm'd—Roll. Rep. 10. Paſch. 12 Jac. B. K. inCafe of The King p. Toll, Coke Ch. J. cited 
8. P. e eee the Suſtenance of Man ; and ſald it u 
affirm d in Error. : MN 

A * Publick Brewer ought to ſerve Apprentice 7 Years; otherwiſc he is within the Statute of 5 El 
but rot ſo of a Private Brewer in private Houſes, Upon an Information againſt a Publick Brewer up 
the Statute of 5 Eliz. it is fofficient in the Count to declare that be was not a Brewer at the Time of mating 
the ſaid Statute ; and there 1s =o Occaſion to ſay, that be did not then uſe other Trade; for aſtho the 
Statute is obſcurely penn'd, this is rrue of it; If he had uſed the Trade of a Barber at the 
Time of making the ſaid Stature, ir would not ſerve to excuſe him for being a Brewer. P.nis & Porus 
ſunt duo Vitæ ſuſtentacula; and therefore the Law 4 that the Brewer and Baker ſhall be 
— AR. og Linn Lins & eden — 1 and the 

not ſuppoſe that unexperienced Perſons can direct, or work at them; and w judges 

Years are a convenient and neceſſary Time for Inſtruction before ſuch Publick Imploy ment. 


28 1 . + 
. pl. 4 8. P. agreed, in Caſe of The King &c. v. Fredland. 


2 
that : 


Jenk 


S. P. Keb. 2. An Indictment on the Statute, for uſing a Trade not being 


23. Fl. 88. rice to it for 7 Years; but it was quail'd, becauſe it did nat ſet forth that 
—_— it was a Trade us'd at the Time of the Statute; tor tie Court as Judges can- 
R R. The not take i that it was, and the Stacute lays (Trade at this 


— Time lawtully uſed.) Palm. 528. Paſch. 4 Car. B R. Anne Statiord's 


T. was in- 
dicted for exerciſing the Trade of a Mercer, not having been an Apprentice; ion was taken, that 
it is ſaid that it was a Trade 13 Feb. 5 Eliz whereas the Parliament began 12 Feb. Bur the Court 
held ir well „and ir might have been“ omitted that it was a Trade 5 El. tor that Exception is 
worn our. 288. Triv. 6W. & M in B. R. The King and Queen v. Taft. 

* Bur 2 Salk. 617. pl. 3. fays, It is a good Exception that it is t averr'd in the Indiftment, That the 


Trade therein mentioned was a Trade at the Time of making the Statute. Trin. 4 Ann. B. R. The Queen 
* And the fame Term between The Dueen and Corniſh, it was moved to quaſh an In- 


uſing the Trade of a Seamftreſs, not having ſerved as Apprentice; and the Court refuſed, 
becauſe ir was ſer forth in the Indictment to be a Trade in England at the Time of making the dd; where- 
in the Words are, ny Myſtery, or Occupation now uſed. So that if this Trade of a Scamfirek be 
not within the Act, the Defendant would have the Ad of ir upon the Trial. Ibid. —: LA. 
r NN, CR OIERy 5 end the Chan ve: 

ed to quaſh the Indictment, becau e they ſaid they could not take Notice what was, or what was nor, 
a Trade within the Statute. 

It was moved roquaſh an Indiftment, for exerciſing the Trade of a Baker, the Defendant not having 
ſerved a legal Apprenticeſhip. The Exception took to it was, that the Trade was f not [aid to be wed in- 
fra Regnum Anglia at the Time of the A, The Court faid th: Trade of a Baker was within the Words 
of the Act; and no Averment of the 'Trade's being uſed at the Time of the Act is neceſſary, but where 
the Trade only falls within the general Concluſion of the Clauſe at laſt. Barnard. Rep. in B. R 2-- 
Hill. 3 Geo. 2. The King v. Munroe. 

+ So in Indiftment for uſing the Trade of a Grocer. 2 Keb. 226. pl. 83 Paſch. 19 Car. 2 B N. the 
King v. Hopkins, the Intichmrur was quaih'd for that Reaſon ———See 2 Barnard. Kep: 14;. The C:l 
of The King b. Windgrove, cited in the Caſe of The King v. Brirton. 


Indictmens 3. Information for uſing the Trade of a Draper in Norwich, was 
tor ulng the quath'd, becauſe it was not averr'd that be did not uſe the ſame Trade at tht 
Baker, not Time when the Statute was made, Hard. 34. Arg. in the Caſe of Hayes 
— v. Harding, cires ir as adjudg d Mich. 22 Car. Johnſon v. Wilnertord. 
7 

Years Apprenticeſhip, contrary to 5 Eliz and does not ſay be did not uſe the Trade at the Time of makin! 
tbe 4#; and it — + but —_— declared Ce er be this Exception ſbculd never bt 
allowed for the f ute; and now n Man did uſe that Trade at that Time. 2 
Show. 210, 211. pl. 218. Trin 34 Car. 2. B. R. The King v. Green. 


4 An Alien was iadifed for a Trade upon the Statute 22 fl g. 
cap. 13. Bur the Indictment was d, becauſe it was ot ſet forth thut 
he was born ont uf the Power — but only that he was born 
ont England; but Roll J. faid, it it fays that he is Alienigenus, it 
implies all. 2dly, The Indictment did not ſay that he is an Alien born 4 


a. ——_— _— 
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6 


was 

was /aid, that be nſed the Trade in the Tear 1653. and dd 
Tear of our Lord. Style 448. Paſch. 1655. B. K. Anon. 
6. Indictment on 5 Eliz. 4. for uſing the Trade of a Currier, zct ſay- 
3 b or manual Occupation ; 


ceived 


J. It was moved to quaſh an Indictment on 5 Eliz. for 
of a Hofer, in gy i {xy according to t 
Kanute, (not ſaying, ut Apprentitins > gy 
TND Keb. 558. pl. 80. Trin. 
R. the King v. Harlow. 


P. 


ator, 
aid where 1 were 


10. Moved to quaſh an Indictment upon 3 Eliz. cap. 2. for exerciſing Vent. 5r. 
Trade in Cheſbunt in Hertſordſhire, not having been an ice to Auen S. C. 
it for 5 Y — 1 
W 

uling of a Trade in a Cu 


That to 
ep a Shop 
mY 


were very 


muſt go to 
lome great Town upon every Occaſion. 2 Keb 383. pl. 121. Mich. 21 Car. 2 R R The Amg 
v. French. ſeems to be 8. C. for uſing the Trade of a Grocer in Cheſton in Hartfordſhire, being a 
Country Vill, and not a Market Town, and ſays the Court agreed chat it was not within the Statute, and 
that the Statute is not to be extended by Equity; And ir was quaſh'd. _——S. C cited 2 Barnard. Rey. 
| in g. R. 225. Hill. 6 Geo. 2. in Caſe of The Ring v. Langley; and there Page J. faid, That he 
| had often known theſe Indi ments quaſh'd upon * Exception. ST 
o I} Nev. 


— 
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„eee 29 Car. 2. B. R. The King Þ. Bomibet, the Court conceived the Uing 
the Trade of og Grocery Wares in ſmall Parcels 2 Miles out of any Corporati „ the Ufng 
Poor to be within the Statute 5 Elia Bur Judgment was given for the Defendant, becauſe the 7 


ment wanted the Words contra Pacem . dee 3 Keb. 782. pl. 28. The King v. Burnivil, $ C bu 


adhornarur. 
*$P 2 Keb Sto. 7. Hill. 21 & 22 Car. 2. BR. The King v. Greenway. 
The King v. Morris. wy „ 


11. Upon a Motion for quaſhing an Indictment againſt a Baker 
Exceptions were taken. 1. He is indifted tor ng Facultatem — 
and not ſay Panis bumani. adly, It is tor baking Panis tritict, Au- 
glice, Bread; whereas it Sides caly Breed made ot Whear, 
and not Id Bread, for that may be made of other Corn. 
For baking Panis Aſſis, without Bab for Panis Aſſiſe. Upon 
Exceptions it was quaſh d. Styl. 24 Paſch. 23 Car. Anon. 

12. B. was indicted tor uſing the Art of a Brazier, contra 5 Eliz. cap, 
4 nt averring it @ Trade then, and ubi revera be had nat ſerved y N 
according to the ancient Cuſtom in the Town of Nottingham. After V 
this was excepted to in Arrett of Judgment; and per Curiam, ir is ill boch 
in the Averment, and alſo in drawing the Nece ice to a par- 
ticular Town; whereas it ſhould be, that he had not ſerved generally 
any where. 3 Keb. 550. pl. 55. Mich. 2) Car. 2. B. R. the King y. 
13. Indictment for ufing a Trade, act havi ſerved 7 Years Apprentice- 
— in England, or Dominion of Wales, was held naught ; becauſe limited 


zaly, 
— 


; 


ro or W when the Statute is general. 2 Show. 1 
141. Hill. 32 & 33 Car. 2. B. R. Anon. * pf 


7 Years, Regnum Anvlie aut Wallis was quaſh'd for this Exception, for it ſhould 
2 Mich. 10 W. 3. B. R. King v. Fox. n * 


SP. 14. In the Caſe of an Indictment for uſing the Trade of a Merchant. 
Taylor, the Court ſeemed to think a Merchant-Taylor was Nonſenſe, 
and unintelligible ; they did not know what a Merchant- Taylor meant. 
2 Salk. 611. pl. 3. Trin. 4 Ann. B. R. the Queen v. Harper. 

underſtand what a Merchant Taylor is, and that there was noſuch Trade. And the Reporter 


„Mr. Eyre faid he had known many Indie tments on this Statute quaſh'd for that Exception. And 
ſays further, that it ſeems to him that what a Craft, Miſtery, or Occupation is, is Matter 


| 
| 


ily 


0 
9 
op 


15 


wi 
pl 


15. Two cannot be indiffed jointly for exerciſing a Trade, not having 
3 ; , 554 

been Apprentices, becauſe the not being Apprentices is that which make> 
the Crime and Forteiture, and that muſt of neceſſity be ſeveral. 1 Salk. 
382. pl. 32. Paſch. 5 Anne, in Caſe of che Queen v. Atkinſon, cited 
„» ð́ ͥ REC USAGE Eau 


16. Baron and Feme could not be ines the earning © Track, 
being qualified, becauſe it is the Exerciſe of the H If che Wite 
be qualified, that qualifies the Husband, but ftill it is the Exerciſe of 
the Husband. 2 Ld. Raym. 1248. Eaſt. 5 Ann. Per Holt Ch. J. in the 
Caſe of the Queen v. Axkinſon, & aP. 

17. It was moved to quaſh an Indiftment againſt a Serge-maker for 
ny rr, he nat heving ſerved as an ice to the Dying 
Trade; for that it was not faid in the Indictment, he was a common 
Dyer, and that he might lawfully dye his own Wool. And it was faid 
to be fo adj in a Caſe where, it was not laid a Common 
Baker, it was ill ; for any Man may bake tor himſelf, and fo he 
may dye &c. But the Court held the Indiftment well enough, being 
not like the Caſe of a Baker, for many People bake their own Bread; 
r 11 Mod. 189, 190. pl. 4 Mich. 7 Ann. 
B. R. the Queen v. Prew. "oy 
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——"n Indicumene tor wing the Trade of a Salter was ex ber (A— 
becauſe it faid tae the Trade Was ie bee Rep num uftat” at the Time 
the Att made. Now they faid (boc r EIN 


und as England; and the averring that this Trade was uſed in Scocland Bren 
ic the Time ot the Act, would ſignity nothing. Upon this Exc rhe for uf the 


Court quath'd the Indictment. Barnard. Rep. in B. R. 30. Mi 1 Geo: T a 
2. 1727. the King v. Lytter. == 
wd infra hoc Regnum Anglia at the Time of the A# ; whereas there is now no ſuch . 


anſwered on the other Side, that this being a Trade expreſsly — 1 — mg 


ime of rhe Act, the Clauſe of Infra hoc Regnum ſhall be rejected — ; du 
PT in B. R. 14”. Paſch. 5 Geo. 2. 17 . The King v. | 2 i > vm. 


S. C. . 

ment for the Deſendant And Lee J. faid that the Caſe of the Queen — ras 
was the firſt d-termined on — after the Union. — + Fr or Ibid. 147 Trip A. 
fendant were cited the Caſes of The Queen v. Robinſon, Eafter 1714. and The King v. £ Trin 5 
Geo. 1. wod The King . Paris, determined 00 the Caſe of The King v. Hog, and the the Gale of the 
King v. Wiadgrovec, 3 Geo. 2. 


„ An Exception taken was, 
eee Coon laid wherein that Borough is. 

the Indictment only in general, that the Detendant exer- 
ciſed this Trade the Year of the preſent King, without ſaying in what 
Munth ot the Year it was. Now he faid, the Act of Parli 
ſo much a Month Forteiture tor the Time the Ottence is committed, and 
therefore it was material tor the Indictment to have charged how many 


in R R. 285. Hill. 3 Geo. 2. the King v. 
20. Indictment on the 5 Eliz. tor exerciling a Trade Sc. It was Se the 
moved in Arreſt of judgment, chat it does ant appear when or where the Fi". b, pL 
Fary were ſworn ; For the Caption of the Indictment is D 
ming Rege jurat pro &c. omitting the Words adtunc _  — 

t was atreſted. Gibb. 266. pl. 11. Fach. 4 Geo. 2 k R. 


For more of Trade in General, Er 
tices By-Laws, Crade and Navigation, and 
there, — Sos. 


Trade and Navigation. 


(A) Caſes relating to Trade and Navigation. E 


Jo's a Shi Lite onthe 24 
or ſevere Voy 


4 7 Four 
2 be =o xo 8 ++ 2328 — 


offers any Den age is abs Fig e not allowed of, the dall Sdip, 5 © 
hip paid. hikes Love of Mb 15. S. 155 _—_— = 


4th crill 
not, the Caurſe is to go into the Admiralty, and there give Security to anſwer for the Ship if ſhe bo 
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the Profits ; 


Keeper. Skin. 
Winſon. 8. 


VE. 
Fe 


L 
7 


j 


120, 121. 
the Partners who have the greateſt Share of the Shi 


it 
the Partnerſhip with one who bath but one Part or a 


continue 
therein, and whe cannot without great Loſs ſcll or therewith 
„ - che obey ther Pre hen ey ml Then 
an men, i 0 or ſetting her 
Oyage accordi e Molloy, lib 
No Subject 
of the Ki 
he had 


far a 


their Company ſhould 
der the P of forfeiting Ship and 
$ Eliz. theſe Letters Patents 
20 Perſon Subject or other, ſhould trade thit 


was, Whether a Perſon tree of their 


dice of the Fornt-Stock ; An 


15 
11 
0 


1 65 Port 
Fe ac- that — 


Z 


and that it 4 
was the Fol- the 
Nn s Plaintiff, it was mov id not 
lie ; the Ac- 
— 22 
— Common 
328 „and there cannot 9 Weed herwons hem, be- 
his 26 > upon 
72 4 13 Car. 2. B. R. — v. Sawcer. 
Li S. 222. but ir ſeems miſprinted for S. 323. But fee now the Statute 4 & 5 Anne, cap. 16. 


to Tenants in Commen. » Air. 


EE. 
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* Mr. Skinner's Caſe preterr'd to the] 


udges from the Council-Boatd. This Caſe 


Aſter a Petition preſented by him to the Lords of the Council he ſtated = —_— 


bis Caſe as tollows, viz. That in the Year 1657, when Trade was 
the Eaft-Indics and free tor all, he ſet forth a Ship of his own from 
don and arrived at Famiy in 1653, and poſſeſſed bim elf of a Warehouſe on 
the River ſide on which his Ship rode wherein he put great Part ot his 


-hated of the King ot Great Jamby to him and his Heirs the Iſlands 
of Baretha, and built a Houſe and had contrated tor the Planting of 
Pepper ; That in the Year 1657, the Agents of the Eaft-India Cs 
with above 30 Men armed with Muskets, Swords, and half Pikes, 
his Ship, boarded her and tcok ber; aflaulted and took bi 
Warehouſe and all his Goods on Shore, and with above zo Men armed as 
aforeſaid, they aſſaulted his Perſon at Famby and wounded bim and took 
him, broke open hrs Houſe, ſpoiled bim of bis Goods and Papers, and 
kid Agents with Men armed as atorefaid, did aſſault the Iſlands of 
rerha and and poſieſied rhemfelves of the fame, built a Houſe, 
Timber, and do till (as he believes) potteſs the ſame ; and 
Cafe he propounded theſe ions, 

it. W hether Mr. Skinner is not relievable properly in 
and Marſhall's Court? adly, Whether he can have a full 


elief in 
ordinary Court of Law? Upon which by an Order dated the faid — 
"aſe 
the 


of April 1665, the King's Majeſty being preſent, the State of his C 
— to the 2 Lord Ch. Juttices, and the Lord Ch. Baron and 
reſt of the Judges then in Town to contider of the faid Queſti 
make a Report ot their Judgment thereupon, upon which we met 
cordingly, and atrer Advice made the Report following. 

it. Thar we are ot Opinion that Thomas Skinner in the Order me 
tion d, is not relievable tor any of the Matters in his Cafe in 
the Conſtable or Marihall's Court, they having no Juriidiftion in Mat- 
ters of this Nature. 


zdly. That as to the poſſeſſing and detaining of the Houſe and Iſlands 


in the Caſe mention d, he is not relievable eicher in the Conſtable and 
Marſhall s Court, or in any ordinary Court of Juſtice. 

8. Upon an [nformaitn tam quam, grounded upon the Act of Navi- 

gation, for importiag Goods in a foreign Ship contrary to that AQ, the 
ion was, whether or not, if a foreign Ship naturalized by the new 

Act, being a Prize taken in the lare War with Holland, be afterwards 

ſold to a Foreigner, who ſells ber again to an Engliſhman, whether or no 

the Oath now mult be taken again according to the new Act. And ad- 

judged that it need not, becauie that the Ship was once lawfully natura- 

_ Hard. 311. Trin. 21 Car. 2. in the Exchequer, Martin v. 
W. | 

9. A Bill was brought to be relieved againſt Actions of Treſpaſs, for 
ſeiſing their Goods in the I/land of &c. on the Pretence of tos fo 
bition of the King of Denmark, whereas by Articles ot Alliance between 
the Crown of England and Denmark, tree Trade was allowed to all 
Engliſh in all Ports ot the Kingdom of Denmark, whereof the Iſland was 
a Port; But in Regard Sentence was given in the Court there tor the Plain- 
riff on the Seifure, che Bill was diimiſt. Chan. Cate 237. Mich. 26 Car. 2. 
Bluer v. Bampfield. 

10. In Evidence, Hales Ch. J. faid an Indebitatrs by one Joint Part- 
Owner of a Ship tor his Share of Freight was font or ſeveral at the Plaiu- 
tif*s Election; and Evidence of the Cuſtom of Merchants to bring it alone 
was ſufficient, and one can't releaſe v1 other's Parr. Allo it one takes 

4 bur 


FO me as taken 
from a MS. 


of the 
Lord Ch. J 


Goods ; he alſo had potiefſed a Houſe at Jamby and Goods therein, and 


— — — — * 3 
— cs 2 


247 11 111720810 
1 on K 
171 125 
4411. 55 4 
Pp]: «ECT 
32711 þ 
E le 1 it, 
1 Tr 
e BH Þ 15 f 1 
2 217 nnn 57 1158317 : 
Hor eee 
ARE 1 e t tl i RF w es : 
0 8 8 1 * 241. * 8 5 2 | } * 42 1 n 2 
E 11 1115 1 By ie 114124 Lf. 15 


1 — — LAS —” ” _— 


ought to traverſe that which will reduce the Point in Debate to 4 Concluſion ; and therefore 2 


Cu. 2. B. R. rn 


Appeal. pl. raverl is nt 


15. in Caſe of Fenner v. 
cites 3 H. J. 14. fer 


n Ba . K th El- 


Cro. J. 221. pl. 3. Paſch. 7 Jac. R RX. 
6. When the Defendant traverſes any Pare of the Plaintiff's Count or Ea Repu. 
gt ob ſach Part 8 is tot incow- 4. in 


fSfent with the Defendant's Title, ——— ainft the Plaintiff does of 

Wi s 

abſolutely deftroy bis Title ; for it it does not fo, however inconſitene i be , 

et „ 8 CE hk One Per V 
- A hy Hill. 17 & 18 Car. 2. C. B. in Caſe of Tuftoa v. 


2 
traverſe, he 
- an immaterial Averment was ill, and it was ſo held. 


Traverſe. 
"3 The eee Part of «Travers i hs the Deia of 6 mae! Ma 

wangy defy 34 oped qe ively ; the formal Part is 

ty reſolved» Sound, "Beer v. Fils.” 3g. 1 

is exprbly rel : Senn 22, nt tkmns. 

Rep. 356. in Caſe of Pullein v. Benſon. 


(B) Of 


Traverſe. * 


Br. Contract, 


(B) Of the Inducement to a Traverſe. 


1. Traverſe ought to have an Inducement to make it relate to the 
B. 


going Matter, or elſe it is not good and formal. Mich, 23 U 
. For elte it cannot be known what is traverſed thereby. 2 L. PR 
537. Tir. Traverſe. 

re 
taten is good a general Demurrer; upon a ſpectal Demur. 
rer ſhewing this for ir is naught. 2 L. P. R. 588. Tir. Traverſe, 


2 . 
is. becauſe be ought not to the Title of another. till be 
Ve. Tk ts f ber if che Tide 11 
Comer er Wenn] I 


Per Holt Ch. Juftice. 2 Salk. =. .. . Am Ki. Gn 
ard 3 642. pl. y 


- ooo op diy, rdigo pr rr ue uo 
immaterial. See Comyns's Rep. 3oz. pl. 155. Mich. 5 Geo. 1. C. 
Newlaad v. Collins. 


(c) Traverſable, What. Cauſe ; In what Cafes. 


1. IN Aſſiſe, if the Warr, the Uncle, whoſe Heir &c. is pleaded, it 

I is a good Pls that he cv had fc Unce Br. Traverſe per &c. 
cites 1. 

7 en indiftcd of the Death e Ades, and that A. and B. 

bad 1091. of the Money of the Offender, who was ſued ; and he who was 

ſuppoſed to have the Money, came and traverſad the Canſe, inaſmuch as 

> il oy ce han of Br. Traverſe per &c. pl. 321. cites 47 E. 
26. 

n 3. Iſſue was taken whetber Bond was taken for 101. Parcel of a Cumra 


8. cites of 20 l. or for other Cauſe. Br. Traverſe per &c. pl. 46. cites 3H. 


17. 
bo lte Men rexooes Plates of B in out of the King's Court for Cauſe, 
che Dian padre to ox pate Gu 005 hy Ping 
and it is ad} againſt him who traverſes, this is Peremptory, and 
Cn ns Os Os fer the ordk of th 
Cauſe, unleſs in Ancient Demeſue, as they faid there. Br. Peremptory, pl 


cites 27 H. 6. 
* to be received, and the ather 


4- 

5. In Præcipe reddat, a Man pr. 
e held — for he ought to traverſe 
the Reverſion, and becauſe he did nor, therefore ir is Jeotail, as it #3 
held. Br. Repleader, pl. 42. cites 33 H. 6. 39. 


6. Treſ- 


* 


g 
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| 6. Treſpaſs by W. Babingron againit N. B. Quare A. P. Priſoner in 
the Fleet, n Cuflodia querentts apud N. cepit &c. Defendant /aid that 
Z. nor was Warden , the Fleet at the Time of the T and that the 
Priſoner tas bound in a Recognizance, and that the Fuftices commanded E. 
nor the ſame Day to bade the Priſoner before them, by whith the Den- 
dant as Servant of the ſaid E. Venor, brought bim to the Juſtices to the 
and carried him back to the Fleet by Command of the ſame Fuftices, 

and as be was carrying him in Weſtminſter, the Plaintiff took bim out of his 
Paſſeſßon, and be retcok him al ſque hoc that he muas Warden at the Time of the 
2 And by the Opinion of the Court it is a good Plea ; for it he 
was not Warden he cannot have Action of the Taking. Br. Treſpaſs, 
pl. 305. cites E. 4. 6.9. 1 

J. The thall be travers d in ſeveral Cafes; as to cleaſe the Land Br. Preſent- 
by Reaſon of Tenure, he may fay that be has not the Land per quam &c. Sent in 
or that the Way is uo; a Highway, or in Battery of his Servant, to fay 2 8 pl. 
that he is not his Servant &c. Br. Traverſe per &c. pl 182. cites 18 


H. 7. 
1 Where the Cas cf Voucher is ſbewn, the Cauſe is traverſable. Jenk. 


12. pl. 20. 

g. The Canſe why the College Phyfcians fine and impri to be 
RO ho is ow Se they = — * and Act 
of Parliament, yet inaſmuch as the Party griev d has no other Remed 
neither by W rit of Error nor otherwiſe, and they are not made] 
nor Court given to them, but have Authority barely to do ir, the 
of their Commitment is traverſable in Action of Falſe Impriſonment 
againſt them. 8 Rep. 121. Hill. 7 Jac. Per Coke Ch. J. in 
ulion ot his Argument in Dr. Bonham's Caſe. 


Praxi, they fer forth their Authority, and ſhew'd the Perſon and Fact to 

1 Cenfors ; And Per Holt Ch. J. This is not traverſable in this Collateral 

... a Sri give 2 rene to ur end inp 
;icial im pri 
er 


ial Power ; and wherever a Statute gives a Peer to fine and 

is given, are Judges of Record, and their Court is a Court 

W. z. B. R. Dr. Groenvelt v. Dr. Burnel. And per Holt, As to 
Caſe, it is only an Opinion delivered, and not a Reſolution, and is not 


that 
Law. 
*, 468. S. C. and ſame Points accordingly.—-12z Mod. 389. 8. 
Aud tho the Plainti had no Remedy in any other Court, it does not follow 
ded is traverſable in a collateral Action, becauſe 
have is given to them by the Statute by which they are, as it were, 4 7; 
Praxis is goed or not And if a Jury find contrary to Evidence, yet no Action li 

x, = 7 vr therefore what they find cannot be travers d. Carth. 494. 


tion Graſs Raym. 199. 
Kc. The De t pleads another Action depending for the ſame 8. C. 


10. An Action the Caſe brought ap a Bargain for Corn and 


1 


and 
Thing. The Plaintiff replies that the Bargains were ſever ge hoc 2 
that the other Action was brought tor the tame Cauſe. — — 
demurs ſpecially ; for that he ought to have concluded to the Country. fo is the 
Ic was intiſted that when there is an Affirmative, they ought to make the patent 
next an Iſſue, or otherwiſe they will plead in infinitum; and according- Vent io 
Judgment was given for the Detendant. 1 Mod. 72. pl. 26. Mich. 22 xgspmen v. 
2. in RR. v. Truant. . 


Traverſe was held good, and allow d for putting the Matter more ſingly in Iflue. 


It, It a Sentence of Deprivatien be pleaded, you need not ſhew the 

e; it is not traverſable, even in a Viſitation, when it is by the vili- 

tatorial Power. Skin. 435. Trin. 6 W. & M. E. R. in Cafe of Philips 

v! Bury, cires Raſtall's Ent. fol. 1. 11 H. 7.27. and7Co. Kenn's Cafe. 

12. In Cafe tor a Pound Breac h, and taking thence a Mare i ed 1 Silk. 24-. 
by the Plaintiff for Damage ſeaſant, the Detendanc p/caded that he gave 2 = 

the Plaintiif 6d. in Satisfaction of the Treſpaſs, and that Plaintitt ac- dog not .v. 

4 8 cepted par. 
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of the Poand 
1d . 

chat the Replication was 
fach liter 


which a Fine is ſet, is never traverſable. 1 Salk. 35 
Trin. 22 W. 3. B. R. Groenvelt v. Burwell. 


Tref- (D) Command. 


I. HE Command is not traverſable unleſs i» Special Caſe, where the 
Command determines the Intereſt of the other Party. Arg. 2 Le. 

215. in Caſe ot Fuller u. Trimwell, cires 13 H. 7. 12, 13. 

2. In Replevis, the Deiendant jufti/ies, for that F. S. was ſciſed in Fe 

the Place &c. where ; and that he as his Servant, and by his Com- 

did the Cattle there Damage feaſant, and fo juitifies. The 

intitf replies, and conſeſſes it, bur fays that F. D. was ſeiſed in fu 


(E) Dates and Delivery of Deeds. 


gainſ the Succeſſor 6 Parſe noon a Grant of his Predeceſ- 
for of an e for Non-payment, and Confirmatus 
of the Paus and Ordinary, which bore Date before the Grant, and be de- 
clared the firſt Delivery to be 4 Days atrer the Grant; and the Daten- 
dant ſaid that it was delivered the Day that it bore Date. And the Opi- 
nion was, That it is no Plea without traverſing that it was not delivered 
after the Grant; for it ſeems that the Day is not traverſable, but whether 
it was delivered after the Grat, er not. Br Traverle per &c. pl. 59 
cites 8 H. 6. 6.— And ſo is 37 H. 6. 17, 18.— And fee Firzh. Bar 13. 
the Plea not good for Detaulr of Traverſe. Ibid. 

2. Where the Deed is pleaded, bearing Date ſuch a Day, and the ff 
Delivery another Day, and the other pleads Releaſe Meſae, this is no Plc 
without traverſing the fr Delivery &c. Per Judicium. Br. Traverſe pet 
&c. pl. 186. cites 1 E. 4. 9. and Firzh. Bar 131. and 18 Hf. 6. 8. * 
3. 


I. 


Rr 


ö 
- 
er 
d 


— 


| 
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ll And, per Townfend and Brian, it a Man be bound the rf Day | 


t 
186. 


4 In Quare Impedi intiff corned, that N. N. was ſeiſed, and 

ente F. S. his Clerk, who at his Preſentation &c. and after, by bis 
Ped dated the nt Day of May, W. N. granted the next Preſentation to the 
Plamtiff ; and after J. S. died, by r ng nt po by = ne rt ho 
and ſo it belongs to the Plaintiff to preſent, and the Defendant dit urb 
him. And the Defendant ſaid, that true it 1s, that V. M. granted to the 
Plaintiſt Ly Deed, dated the Firft of May Sc. but this was firſt deliver d 
the fourth Day Cc. before which Day the ſaid V. N. granted to the Defen- 
dant the next Pr:/entation &c. And no Plea, per Rede, Fineux, and 
Vaviſor, becauſe he did nat traverſe the Plea, that the Decd was act deli- 
oer A the firſs Day of May ; tor it thall be intended, that it was deliver d 
the Da tnat it bore Date, it other Matter is not thewn to the contrary 
As to allege primo Beliberatum alio die &c. But Keble, Bryan, and 
Towulead contra; for the Writ is bat Seppoſal, and therefore the Bar, 
which is the Matter in Fact, is good without Traverſe ; tor be has con- 
fes'd and avuded it. Br. Traverte, per &c. pl. 186. cites 5 H. 7. 
20. 


retted upon, but rhe Party mult diſcloſe further Matter before he comes Judgment 
to conclude. 2 Salk. 623. pl. 2. Mich. 10 W. 3. B. R. Pullen 5 -/ "va 


Benſon. Plaintiff by 
the whole 
Court, for want of the Traverſe. Ibid. 356. is a Note at the Botrom of the Page, that Mr. Jacob 


faid, the Rea on Holt Ch. J. gave was, that in this Caſe one cannot conclude to the Country, becauſe 
there ought to be other Marter alleg'd to make the Date material; otherwiſe where that is the a 
Matter of the Plea. 12 Mod 204, 205. S. C. and per tot. Cur. the Plea was held ill; for here te 
Date was material; tor ſuppoſe rhe Arreſt was before the Return of the Writ, and after the Return of 
the Writ he took an ante dated Bond, this Bond is void; and therefore the Date is material, and ought 
to be traverſed ; wherefore the Plaintiff had judgment. 3 Salk 352. pl. 2. S. C by the Name of 
Buller v. Benſon accordingly. : | 


——__ 


(F) Day or Time. 


1. IN Treſpaſs the Defendant juſtified for Common, and the Plaintiff * Br. Treſ- 
would have traverſed whether he had Common the Day of the #26, pl. 106. 

Taking or not. But per Curiam, the Day is not traverſable ix Frit g 5 

Treſpaſs, wor ia f Replevin, without ſpecial Matter ſbeua. Contra, it » ke. Turn- 


Traverſe. Fs 


has Common there once in the Year, and not all the Year. Br. Tra. 
£* verſe, per &c. pl. 44. cites 2 H. 4. 24 
4 in the Defend 'd for Rent-Service &c. The Plaintiff replied, that 
— 2 The D — that it was — — 
the Day is not material in Action, nor in Treſpaf, Yar 
dert good? for where the Parties are agreed cn the Day 2s 
done at [another] Day ; but where they do pot ag 


on any other Day, it is ſufhcicnr ; and there the T — 
And in this Caſe the Defendant has not made the Day — 


8. F. — Ho). 265. S. C. bat not & P-—Godb. 247. pl. 345. & C — 
159. 8. C. but not 8. P. Cro. J. 334. & C. but not S. P. - 


2. Debt againſt a Feme, the Plaintiff counted of 10 J. that the Defendant 
bought 4711 20. in which NM. her Baron was bound, and 

4 Be fad, that fe bogs it of bis the % Dp oe nts 
Tear ; aid, that it of bim t 15 
Tear aforeſaid, at which Time ſhe df s. fy bn $I 
abſque hoc, that ſhe bought it the Day in the Count ; and held a good Plex. 
nota. Br. Traverſe, per &c. pl. 69. cites 19 H. 6. 9. 

3. Where a Mas is bound to enter into ſuch Land peacecably before Michael. 
mas, ſo that the Plaintiff may bring Aſſ/e againſt him, and he ſays, that 
ſuch a Day before the F be enter d peaceably ; this is a good P 
it the other ſays, that ſuch a Day ö 
bac, that 
plication, 

orc 


Priſot, 
betore 


"her be 


Releaſe ; 
= wer 


that 


Day, w 
makes 1 


i Caſe by Copy, there al C D 0 epart 5 
3 As 18 H. 6. 14 in A#ian ag uinſt 
taking bis Servant, and ccunts by on Monday in ſuch a Week; it is no good Plea to ſay, that the 


ter, abſque boc, that the Plaintiff retain'd him the Monday. And ſo of Li- 
Place are traverſable, becauſe they are the eſpecial Convevance of the Party, 
Bur tot. Cur. the is not traverſable; but whether the (Queen 
intiſf before the to the Defendant, and {© the 
granted M Forma to the Leſſor of the Plaintit; 
But Fenner I. contra, for the Reaſon * by 
elverton. 
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Yelverton And by him and the Ch. J. it is aided by Statute 18 Eliz. becauſe it is only Form; for if 

the Jury fird a prior Grant to the r of the Plaintiff, tho* at another Court, it ſuffices, and conſe- 
atly the Day is not material in Subſtance. But Williams J. contra; and adjudg d by all but Fen- 

ner, that the raverſe is ill; for thereby the Jurors will be bound to find a Copy at ſuch a Day, which 

ought not to be; and al o it is Matter of Subſtance * not aided by the Statute of 18 Elia Non! 

120. S. C. but ſeems a Trarflation of Yelv. 122.——S. C. cited 2 Mod. 145. Arg. in Caſe of Brown v. 
hnſon. 

Lk See Holbech v. Bennet, at Tit. Time (G) pl. 1 


6. Where a Traverſe makes a Day Parcel of the Iſſue, it is ill; as 
where Pluinciit declared ot a judgment obtain d in tuch Court on 10t 
May, and Detendanr traverſes ſuch Judgment obtain d on 1ft May. Lev. 
193. Mich. 18 Car. B. R. Dring v. Reipaſs. 


(G) Inducement. 


. HE Indicement to a Traverſe can never be traverſed, becauſe 

would be a Traverie after a Traverſe, which would be nor 
infinite bur abſurd ; becauſe it would be to quit his own Title, and 
upon the Title of another. 3 Salk. 353. pl. 5. Paſch. 9 W. 3. B. 
Anon. 


2. Debt againſt an Exccutor, who pleaded ſeveral Fudgments in Bar &c. Jo. 92. A* 
Tae Plaintifl replied, chat the Judgments were ſatigſed, and kept on Foot 8 2 
— to deceive the Plaintiif. The Deſendant traverſed the Sarif- ;4, Retölu- 

tion of the Judgments. The Plaintiif demurr'd, becauſe the Sarif- tion, in Caſe 
faction was but an Inducement to the Fraud and Covin, and Matter of of Veale v. 
Inducement ſhall never be traverſed; and Judgment was given accord- —＋ 
ingly for che Plaiarii Latch. 11 1. Hill. 1 Car. Beaumont's Caſe. vin 1 e 


material 
Thing. Arg. Hard vo. inCaſe of the Prote or v. Holt, cites it as adjudg'd Hill. 1 Car. B. R. ſand 
ſeems to intend geaumont's Cafe.] 


fall 
R. 


3. The King may not traverſe the Inducement to a Traverſe more than a See Show. 
Subject ; and rho? it is ſaid in the old Bocks that the King may traverſe Parl. Caſes, 
the Inducement, this is tv be uader/iood up an Office found; for hereto- 4 2 
tore the Subject could not rraverſe the King's Title found < #4." 
without inducing his Traverſe with a Title on his Part; in which C 
the King might traverſe the Iuducement of the Subject's Title, bur in 
no other, ſo are the Books ro be underſtood. But if the Traverſe be 
iu, there the King may traverſe the Inducement, and io may a Subject. 

Per Holt Ch. J. Skin. 657. Mich. 8 W. z. B. R. The King v. the 
Biſhop of Cheſter. 


— 4. —ů 


(H) Intention. 


1. HE taking inſufficient Bail, with Intent to d:frand the Plaintiff of Lev. S6. 

his 71 Ai is not a Matter traverſable, and thereſore ought S 5 = 

| 9 be anſwer' d. Sid. 96. pl. 24. Mich. 14 Car. 2. B. R. Bentley not appear 

v. Hore. | 

2. Treſpaſs &c. tor breaking his Cloſe call'd the Balk and the Hade, 
and cutting and carrying away his Graſs. The Delendant difclaim'd 
any Title in the Plaintitt's Land; bur faid, that he had a Balk and 
| Hade next the Plaintiff's; and in mowing his on, he iavelrnt.iniy, and 
by Miffate, 11d ſeine Graſs growing on the Plarutiſf's Bal ant ade, 
4 T u 


As if A. be indebred to B jy 
ay; the Intention to 
1 196. Mich. 5W. and 


* 


(I) Matter or Thing Alkged, Or Matter or Thing t 
alleged. wa 


wh 


le « Rule x. hoc ought to be taken to a Thing expreſsly alleged 
* Wy, Mn: . e with a former Plea, viz. ut prius dicit, —— 0 
A— $ could rp e Pp of Ne Fleknelll D. 355. b. 
verſe that pl. 33. Mich. 21 and 22 Eliz. in Sir Fra. Leak's Caſe. 

is not 

in the 


the Plaintiff's Declaration. Per Holt Ch. Juſtice. Ld. Raym. Rep. 64. Mich. ; W. z. in Caſe 
and Cook. 

Where a Traverſe is taken of a Matter not alleged it is but Form. Ld. Raym. Rep. 233. in Caſe of 

Lambert v. Cook. 


2 


2. A Man cannot traverſe Diſſein with Force, and Drtai ner with Force, 
where the Plaintiff alleges Diſſein with Ferce any; the Reaſon ſeems to 
be that he ſhall not traverſe that — Br. * 


cites 8. C. 
15 upon R. 2. the 
— to the 


the Opinion; by which he faid that W. 
him contrary to his own F and 
UN dim commer and was ſeiſed till the 
1 * a Due Eftate is traverſable it both 
— and the ſame Man. Br. Traverſe, per &c. pl. 231. 
cites 10 6. | 


mh Hy the Defendant granted to the Plaintiff 1000 Trees to be cut 
r Tears, and afterwards they agreed that when the Plaintiff had cut 
800 20 more fbould be cut within the 3 Vears, and that Defendant promiſed, 
Expiration thereof, in Conſideration of Forbearance till atter the 3 
dr ol beuge the Phe Licence to cut them then, which he — 
this Action. The Detendanr pleaded, that before 
5 vw. be made, the Plaintiff bad cut down 1000 Trees, Abſque 
,» that at the Time of the Promiſe he had cut down 800 Trees only &c. 
pon Demurrer it was objected, that the Traverſe was idle, and the 
Plea had been good without any; for his ſaying that he had cut 1000 
Trees was a full Anſwer, and would make an litue. Bur per tot. Cur. 
the 'Traverſe is good ; for the Plainriff by alleging the i 900 Trees 
only, which is a Natter iſſuable, has given Advantage Defendant 


to traverſe as he has done; tor every Matter in Fact alk be: by the Pluntiff 
may be traverſed and Defendant by H Way of Traverſe may — the Matter 


alleg of 


— 


i Traverſe, 


alleged in the ſame Benth os 09 TN cons how 4 ans then che 
Plaintiff by. Demurrer upon the Bar has ed the cutting 1000 Trees 
which was his full Bargain, and fo no Contideration to ground the Af- 
ſupmũt upon. Yelv. 195. Mich. 8 Jac. R R. Tatem and Poulter v. 


g. The Matter alleged by r, eo wk et bas nee is 
W. 


not traverſable. Comb. 53. in Cafe ot Merchant Adventurers v. 
Arg cites 3 Inſt. 179. P. 176. 

6. Eſcape, The Detendant pleads Recaption upon freſh Purſuit. The 
Plainritf replies, De Injuria ſua propria abſque hoc that be retook &. upon 
frglb Purſuit, Er adbuc detinet. The Defendant demurs, and ewe for 
Cauſe, that tne Plaintiif had traverſed Matter not alleged in the Plea, viz. 
Quod adhuc detinet, which ought not to be; For it the Defendant has 
ſulſered J. S. to eſcape a Month aſter the Recaprion, yet the Plaintiff 
by the Recaption for the old and ſhall have a 
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new Action tor the new Eſcape ; Quod Holt Ch. Juft. negavir, for both 
Me Nets La Rn 


- upon an Obligation agaiuſt the Defendant as Executrix 
. the Detendant pleaded that F. &. died inteflate, and that Admi 

tian was committed to her, and petit judicium fi ĩpſa ad billam adjudged, 
dict. re debear &c. Upon this the Plaintiff in- that the De- 
Sfted that the Nefendant ſtould have traverſed Abſque hoc, that fbe inter- fendant need 
meddled before Admuaiſtration committed to her; tor if the did the made Jr fe w 
herſelf liable as a tort Executrix; and cited 3 Cro. 566. $10. 102. Eci, 
3 Leon. 197. Yelv. 115. Brownl. 97. Holt Ch. J. and Cur. fuch a Tra- or ever ad- 
verſe had been ill; for ſuch intermedling is act alleged, and the Defen- miniſtred as 
dant ought not to traverſe that which the Plaintiff does not allege is bis Gen, - 
Declaration. 1 Salk. 298. pl. 9. Trin. 9 Will. 3. B. R. Powers v. Coot. Flich. 5. 

3. B R. 

C and per Cur. the Plea is better without ſuch Traverſe. _——— LJ. Rep. 63. Powers v. 

Cork, cont in &. R. Fowler 


Cook, accordingly per Holt Ch. J. 1 Salk. 297. pl. $. Mich. 5 W. z. v. Cooke 
f. and ſeems to be S. C. 


1A 
Sac 


(K) Names &c. 


T. Præcipe quod reddat R. G. came and tendered his Lam of Non-Sum- 
mans, and at the Day came one R. G. ready to have made his Law, and 
the Demandant ſaid, that he is Sou of the Tenant and of the ſame Name, and 
a good Averment and the Demandant had judgment to recover, tor the 
Father thall not Change his Name for the Son; But per Herle if the Son 
be Tenant and be onfted by this Fudgment he ſhall bave Aff cr. Br. Traverſe, 
per &c. pl. 349. cites 9 E. 3. 20. | 

2. It a Man brings At#:on, as Warden of a Priſon, Parſon of a Church, Br Treſpaf, 
Abbot, or the like, and the Action is tounded by this Name; it is a pl. 205. cites 
good Plea that he is not Warden nor Parſon, or is not Abbot ; but he makes 8 © _ 
Title Pro torma, abique hoc that the Plaintiff is Warden, Parſon or % C Lane 
Abbot &c. Br. Traverſe, per &c. pl. 334. cites 4 E. 4. 6. 9. 13% Caſe of 

3. A Man was outlaw'd and taken as Mainp?rnor, and faid that he Richards v. 
was dwelling at another Vill Abſque hoc, that he was ever Mainpernor, Williams. 
and per Cur. he thall not have ſuch Traverſe ; but may ſay that there 
were 2 of the Name and the other was Mainpernor and not he. Br. Tra- 
verſe, per &c. pl. 317. cites 21 E. 4. 71. 

4 In Trover and Converſion of Barley, Defendant pleaded that the 
Dean, Archie. on, Preſident and Chapter of L. were ſciſed of a Parſonage in 
Fre, and i the [aid Neme leaſed it to kim. Plaintiif replied * the 

c- 


———___=-.. 
* — 
— 


Traverſe. To 


Archdeacon and Chepter of L. were ſeiſed in Fee, and leaſed it to bim, Abſqu: 
hec, that there was any ſuch Corporation as Dean, Archdeacon, Freſdem 
and Chapter ; the Detendant demurred. The Point was argued. Tanfield 
Ch. B. ſeem'd to think the Traverſe was not good; but Baron 
ſeemed that it was; but he was once of Counſel with the Plaintiff; and 
it was moved that the Cafe thould be compounded. Lane 18. Paſch, 
4 Jac. in the Exchequer. Richards v. Williams. 

5. The Deiendant was ſued by the Name of John, and he pleaded, that 
he was baptized by the Name of Benjamin; and traver/ed, that ipſe idem 7 
bannes was ever known by the Name of Jobn; and upon a General De. 
murrer Holt Ch. }. faid, This Traverſe is repygaant in itſelt, and very 
immaterial, for it had waived the Precedent Matter of Bapriſm, which 
was well plcaded, and was now become the Subſtance of the Plea itlelt, 
tor now the Iſſue muſt be by what Name the Defendant was called or 
known, and not by w hat Name he was baptized, „ hereas he te oghy t 
hare relied on his Name of Baptiſm, and concluded with it without a Tre. 
verſe ; tor a Man can have but one Name, therefore it imp lies a Negative 
in itſelt, without Vr never known by the Name ot john &c. 
3 Salk. 351, 352. pl. 1. Hill. 1 Ann. Anon. 


(TY) Offices, Preſentments &c. 


Br. Foreſt, x. ALS E Preſentment taken before Fuftices in a Fereſt tas traverſed in 
4 — B. R. and Scire Facias thereupon againſt the Party who made 
the Claim betore the Jultices of the Foreſt. Br. Scire ſacias, pl. 10ꝶ. cites 
But Preſent 5 $ 
ment before 21 E. 3. 48. 
Junſtices of . : 
_ the Foreſt in Scoanimete by Foreſters, Verderors, Regarders, and Agiſters is not traverſable before 
ſtices in Eyre. Br. Preferrments ir Hurts. pl. 4. cies 45 E 3. 7. —Br. De fon Torr. pl. -. cites & 
Preſentmenr befure a Stur of a Foreſt aud Verderors, cr in a * Leet is not traverſable, per Thorpe, if 
it does not touch Franktenement or Inneritance, and then be enelt to make Title, and nor to traverſe it 
iy. Ard fo it {cems always ti at he who will traverſe againſt the King ſtall make Title. br. Afliſe 
pl. 459. cites 50 E. 3. and Ficzh. Athſe 442. 
See pl. 6. 


Br Traverſe 2. If a Man f/ies for Felony which is found befcre the Corcner, this ſhall 


2 pl. not be traverſed ; tor this is an ancient Law ot the Coroner ; C:ntra to tay 


C. ——— that he was act Felo de ſe, this may be traverſed. Br. Corone, pl. 150. 


ner's Inquiſi- | 

tion finds a Man Felo de ſe. The ion was, Whether or no this was traverſable ? And the Court 
inclined that it was; for (per Hale) the Reaſon why an Inquiſition, that finds a fugam fecit, is not tra- 
verſable is, becauſe all the Parties that were preſent at the Death of the Party are bound to attend tue 
Coroner's Inqueſt, and their nor appearing there is a Flying in Law, and cannor be contradicted ; but 
that Reaſon docs not hold in Felo de ſe. Freem. Rep. 419. pl. 556. Mich. 167 5. Anon. 2 Lev. 
152. Mich. 27 Car. 2. B R. The King v. Aldenham, fach Traverſe was granted by Hale, Twild:n 
and Wild, filente Rainsford ; But it was ſaid that a Fugam fecit found before the Coroner is not tra- 


3. The Statute which gives Traverſe is only 2 Ward, aud of Fine for 
Alienatiun, which are only Chattels, and of thoſe there was no Traveric 
at Common Law ; but of Franktenement Traverſe was at Comiuon Law. Br. 
Petition, pl. 15. cites 9 Ed. 4. 51. 

Viz. That 4. Note, It was touch ' d that Traverſe of a Thing real was not at Com- 

beben mon Law, but Petition or Monſtrans de Droit. Contra ol Chattle. Br. 

Status of Petition, pl. 30. Cites 13 E. 4. 8. 

34 LE. 3. 

Wor cup. 14.] and 36 E. 3. [Stat. 1. cap. 13.] 


5. The 
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. The Attorney of the King, when a Man traverſes an may 
„Anta the Office, or traverſe the Title of the Plaintiff, tho the Plaintiff 
after bis Title travers d the Office. Br. Traverſe per &c. pl. 246. cites 


E47. | 
* ms of Nuſance, or in Leets c. which touch the Perſon, and Br. Preſent- 
Traverſe — m 91 
15. cites 


S. C— 
But if torch Franktenement, there a Traverſe lies. Br. Traverſe per &c. pl. 183. cites 5 H. 7. 3. 
Ain ewhere Proceſs ſhall be made, there lies a Traverſe thereof; which Brooke ſays ſeems to be 

Reaſon; for it is in vain to make Proceſs, if the Party ſhall not have Anſwer when he comes. Br. 
raverſe, per &c. pl. 183. cites 5 H. 7. 3.— fr. Preſentment in Courts, pl. 15. cites 8 C. 

It was faid by Hale Ch. J. That if there be a Preſentment in a Leet for a Perſonal Miſdemeancr, or in 
2 Swanimote concerning Vert or Veniſon, if it paſs that Day it is a Conviction, and concluſive; but if ir 
be for a Nwſance, or any Matter that concerns Freebold, the Party may come afterwards and traverſe. 
Freem. Rep 339. pl. 422. Trin. 1675. Anon. 

Per Wild: The Preſentment in Leet is not traverſable, unleſs the ſame Day, becauſe every Reſiant 
5 ent. Twiſden J. contra; where Freehold is in Queſtion, Preſentment be traverſed 
ar any Time; and ſo where Remedy is given in Leet by Statute. 3 . 646. pl. 62. 28 Car. 2. 
B. R. Elliot v. Bluck. See the Note to pl. 1. | 


ound depending 
{ue rae vex'd; but in a &i. fa. by the Ki 
hall anſwer &c. (An excellent Caſe for the 
are given to 'Traverſe.) 2 Init. 693. cites 11 H. 4. f. 8. 13 H. 4. Tir. 
Traverſe 16. and 13 H. 4. Tit. „r 21. 13 H. 4, 6, 7. Tit. Traverſe. 
8. It was found by Office, that A. died ſeiſed of Efate Tail, which de- 
ſcended to B. his Son and Heir. This Office was travers'd, abſque hoc that 
be died ſeiſed of Eftate Tail; and found tor the King in RK. It was 
moved in Arreſt of Judgment, that the Dying ſeiſed of Eſtate Tail is not 
traverſable, but the Gitr according to 15 E. 4 2. 14 H. J. 22. 15 H. 
6. by which it was an ill Iſſue; and this is not aided Statute of 
8 being in Caſe of the King, and not between Party and Py 
t i 
and 


was reſolved per tot. Cur. That the Traverſe here is good ; 
iris the Office inticles the King to the Wardſhip, and nor the Gitt ; 
the Effet ot the Om̃ce ought to be travers d, becauſe it is not the Right 
of the Party that gives Wardſhip to the King, but his Dying in Poſſeſ- 
ſhon; for were it not tor the Statute 32 H. 8. which gives to the King 
the 3d Part atter Alienation, there ought to be a Dying ſeiſed of the Te- 
nant to inticle the King to the Ward: Bur iz an Actian, which queſtions 
the Right of the Tail, as Formedon, there the Gitr only is traverſable. And 
Judgment tor the King. Palm. 330. Hill. 20 Jac. B. R. Young's Caſe. 

g. It was wound by Office, that A. was ſciſed of Bl. Acre in MH. and Nb. 2 Roll. Rep. 
Acre in N. held in Socage; and alſo of a Piece of Ground incloſed out of the 5. I4 
Manor of O. and that A. had 5 Daughters, and that F. S. married one of Sams, 
them, and found the Deſcent of the Lands &c. J. S. travers'd the Otfice 8. C. and is 
in 3 Points. 1it, He plcaded Demiſe [ Deviſe] to him by A. abſque hoc that almoſt the 
the Lands deſcended. Several Exceptions were taken to ir: 1ſt, Becauſe ME ih 
the Heir ſhall not be received to traverſe bis own Title found for bim; and but ſo much 
cites * 27 Aff. x. that the Heir may traverſe the Tenure, but not his miſprinted, 
Title; and that this is oiten put for a Rule in Staund. Prerog. and Dyer that in fone 


366. [Verncn's Cafe] accordingly. 2dly, That the Traverſe is repag- l _ > 
nant, becauſe he did act plead Eniry after the Demiſe [ Deviſe] and ſo it de- dinncult to 
ſcend; aud that therelore he ſhould have pleaded the Demiſe [ Deviſe] tice cut the 


4. wich- 


— — 
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— — 


NMecnig, without raking Traverſe. zdly, That as to the Lands inclos'd, 2 
* good to tay Abique hoc, that they deſcended, without mains Tith . 
Palm. tur elt. qrbly, That a :he Cokeirs ought to j1in ty the Common Las 
in lie oll iris and tne Statutes which give Traverſe, give it to all that are griz\'d, : 
(Ine? they ought to join; and cires 42 Aff. 23. of Jointenants. sthly Tha 
1 the Nc fac. was tm M. N. aud the Mumner of O. whereas it — act 
(Demi, 70 ve rn the Mancr . O. becauſe the Parcel of Ground is fever d trom 
*2 Kell. it by the Piſleiſin. Bur it was refolved by Lea Ch. JI. and Dodderid, 

Rey. ce and Haughton J. tor the Plaintiff as to all, and they laid, rit. — 

4 ; tor the Poſſeſſion only is ſever'd trom the Manor, bur 


Ad Frl. + Nutte 1s f 
but oth the f , 2 42 : 7 0 

Bot ks feem this Parcel is nor fever'd in Right by the Diſſeiſin, nor is the Situation 
to be mu- alter d thereby. 2dly. That f Deſcent may be travers d, and cited 5 Eli; 
printed, and D. 221. that this prevents Remitter; and fo 49 E. 3. Gooc); Caſeot EL. 
chat it cheat. zdly, That he may traverſe the Deſcent in this C Wi 
„ zaly, may traverſe the Deſcent in this Cafe, þ wich: 
57 Aif pl. mating Title, and that tor the Miſchief which otherwiſe mignt happen, 
11— tor rhe Office here tound a Seiſin ot the Socage Land, and ot Parcel held 
+ A-d in Capite, whereas in Truth he did not die ſeiſed of this Parcel; & 
Dell Bape. that it the Diſſeiſee ¶ Deviſee] cannot traverſe it, his Peviie ſhall de de 
an 7 faq, ftroyed tor 2 Parts; and theretore he thall not be conitrained to make 
there is no Title. hly, The Goherrs need uct all join in the Traverſe, it berns ty 
Certaimy, ther Diſadvantage, and J. S. claims as Purchaſor to their Dilinkeritacce 
— 9 But had he claim'd as Heir all ſhould join, becauſe claim by the 
x. i fame Title. Palm. 372. Trin. 2 1 Jac. B. K. Sumner's 


cel was in 

— 10 ws 8 3 Y 

of the Waſte of the Manor there fore v ue is join” — ths Prams 3 
De Manc rio, ſirce it cannot be from any other Place, to try this Part o os I:ive. 8 


+ Goub. 410. pl. 480. Dommers's Cale, S. C. and by Doderidge [. regularly von fa“! ns 
traverſe the Di'cer*, but the dying eiſcd But in this Cafe it ought to be of Neceſher, vi. i. 
Caſe of a Deviſe the Traverſe muſt be of the Diſcent ; for here they cannot traverſe the Dyi — A, 
for if they traverſe the Dying ſeiſed. then they overthrow their own Title, viz. the Devi. thy: too. 
in Ca of 2 Will, the Party hal! traverſe the Diſcent; for he cannot ſay, that ic is trac that the 
Lande did diſcend, ard that he devi'et it &c. The Heir cannot traverſe that which entitles him » 
Diſcent; but here his Title is by the ['eviſe, and rot as Heir 7 

1 Tho” the Rule is 2 true, yet here it does not hold by reaſon of the Miſchief; for the Ca 
is not that the Fat her died ſeiſed cf Socage Lands, and deviſed t em to I. S. or to his elde Daaghter 
havirg 5 Daughters, and died; but the Office fires that A. was ſeiſed of this and cther Lands In Ca- 
pite, when in Truth he did not die ſeiſed. 2 Roll. Rep. 351, 352. 


Her. -1.S.C. 10. Ouare Inpcdit ; the Plaintiff fbew'd that A. <w1s Hgiſed in Fe: of the 
8 Adv ou fun, as 1 gros, and preſented MH. and died ſciſc, a de,. 
op of Ely, 7e B. the Plaintiff s Husband, who g Niar. 8 Jac. by a Leed grmt it to 
bur $.P. D. and E. in Feeto the Ce of the Plumiff for her Future, and attr of 
does not ap- Himel in Tail, and died ſeiſai, and that the Church become vid by tue 
— = Death ot NI. and ſo ile ought ro preſent. The Defeadant /a:d he was 
S. C ad. Paten Ii parſouce of the Freſentation of the King, and ill eu d, That ite 
jueged that Flatutiſt s Husl and died ſeiſed in Fee, as of an Advcuſen in gr,, and e 
the Title of the Haucr of P. his ca and Heir within Age, bullen of rhe King by Knights 
= 1 ꝗ· Service in Capite, and that an Office found the Tenure and Deſcent; ale 

d, it p94 the King 4s ſud, and preſented the Defeadant, whe was Ia Hit 
ought to and Indutted, ab/que hoc that the Husband granted the Aavou (un iD. Crd 
have _ E. The Flaintiſ travers'd the Ingaiſitian. It was holden by the Cour: 
ad char ic in this Cafe, Thar inatmuch as 2 Titles are comprized in the Bar tor de 
appear? King, viz. The dying ſeiſed within Age, and the Tenure by Knigit's 
fully that Service, whereby the Wardikip is vetted in the King, and a Title to 
the King is preſent without Oirice ; theretore in the Replication they boch ought to 
intitlen co de anſu ered, and it u as not ſufficient to traverſe the Inquilition, but the 


— Plaiatiff ought to hate anſwered to the Tenure, and to the Deicent al- 


bo no Of. ledged ot tne Manor, it the Detendant had relied upon them; but be- 
fice had cCauſe the Detendant did not rely upon them, but made them Inducements 
been; and ſo to the Tra erſe of the Grant, which is the Plainti:i's Title, that Title 
the Denial of * ks 8 , Ar Ty: 
the Ges Ought to 52 maintained, and not to traverſe the Inducements ro tha: -o 
vertr - 


Traverſe. 


ſerſe; And theretore adjudged for the Defendant. Cro. 
Hill. 3 Car. in C. B. The Lady Chichefley v. Thompſon 
of Ely. 


(M) Of the Plue. Neceſſary. In what Caſes. 


L | of Mayhem in the Ward de Cheap, the Defendant ſaid that g, in Ne 
7 Day and Year the Plaintiff aſſaulted Fog Cornhbill Ward, paſs ; Per 
and the Ill which he had was De fon Attault Demeſne, and in Detence of e ; 
the Detendanrt; and a good Plea without traverſing the hem in the other N fem. * 
Ward, by Award; tor the Treſpaſs is the Effect, and not the Place. Br. to be local. 
Traverle per &c. pl. 173. cites 41 Aff. 21. | Br. Ibid. 

2. In Dower it was faid, that in Præcipe quod reddat in D. it is no 
Plea that the Land is in F. it he does not traverſe A hoc that it is in 
D. For it is alleg'd in the Writ, and that which is contrary to the Writ 
caght to be tra gers d. Br. Traverie per &c. pl. 124. cites 9 16. 

3 Replevin i rakiag ia N bue-Acre in D. Pigot ſaid that White- Acre 
is n S. and made Avowry tor Damage feaſant to have Return. Per 
Cur. You thall tay 46/9: he that N. is in D. and fo he did; quod no- 
ta. Br. Trat erſe per &c. pl. 333. cites 20 E. 4 2. 

4 In Det nin 2 Bond made at B. it is a good Plea that it was made And in Ac- 
at N withor: hing Ablque hoc that it cas made at B. Br. Traverſe per 799 2p" 
&c. pl. 279. citzs 22 E. 4 39. ore Gere. 
cant may ſ that e was retnd in anther Curty, without traverſing the firſt County. Br. Traverſe 
per &. pl. 24 cites 22 E. 4 39 


5. There is a Diperſity between Treſpaſs and Replevin; for in Replevin 
the Place is — tor where he declares in one Place, and the De- 
tendant avows in another Place, there he ought to traverſe SETAC 
in the Place in the Declaration. Contrary in Treſpaſs ; Per Brian 
dtarke xv. Br. Treſpaſs, pl. 369. cires 22 E. 4. 50. 

6. In Replevia of CGiceds taken in the Pariſh of St. M. the Defendant 
avow d the Taking in the Parith of St P. and therefore was held ill, 
Fecaute he ought to have travers d the Taking in the Place alleg'din the 
Count. 2 Luriv. 1147. Mich. 2 Jac. z. Petree v. Duke. 


OO — 


(N Of the Place. Good ; In what Caſes. 


b. . Debt, the Plaintiff counted that the Defendant retain'd kim at B. in 
the Coty ct K. to ſerve kim in the War in France, where B. was in 

France, and yer good; tor the Place is not traveriable. Br. Count, pl. 

94 cites 38 E 3. 2, 3. ; 

2 In Bit 1-4 : Duty due by the King, affign'd to kim Ly Tally deli- But contra, 
ver'd, he 6424171 1. that he uch a Day, Place, and C:unty, ceuwd to the 1 77 * 
Cnftemer t. Tut, at which Time be had encazh to pay, aud wonld nt. —_ g 
70 unica the Dr feadrat ſaid, that ſuch a Day ia April łe ſceu d to him and tracer /cs 
tre Tai, it i Time he had mething, nor ever after ; abſque hoc, that the firſt Co: n- 
fegte Tad before this Day, and well. Br. Traverſe, per &c. pl. 7: for th- 


fn firſt County 
I3. Cites 27 H. 6. 9. is Parcel 


tle Hue. 
Therefore tt. ore tue Place and County ſhall be ſheun in the Dar in this Caſe; but in the other Cale h: 
red 


— 
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need not to ſhew the Place nor County in the Bar, and then it ſhall be intended to be where the Pla 
tiff has counted by his Count ; per Cur. quod miror. Br. Traverſe, &c. pl. 18. cites 2-H 6. 0 
S. P. Heath's Max. 108. cap. 5. cites 27 H. 6. 1. 43 E. 3. 29. 7 H 6.35 9H 6 30. 71. 21 KH 4 


Contra of 3. Nuſance, that he levied a Mill in D. in the County of K. to the Ny 
2 2 ſance of his Frank-tenement in the ſame Vill. The Defendant ſaid, that he 
— which and all bis Anceffors &c. have been ſeiſed of a Mill in D. in the County of 
may be con- E. and the Mil! fell by Tempeſt, and be re-edified it, as lawtally he might; 
tinued, and abſque hoc, that be is guilty of any Nuſance in D. in the Count of K. and 
— did not traverſe all the And yer well, per tot. Cur. the 
he thall tra- Thing is loc and annex'd to the Frank-tenement. Br. Traverſe, per &c. 
3 pl. 252. cites 18 E. 4. 1. 

ibid. ———— And accordingly in Treſpaſs for Damage feaſant ; the fame Year, fol. 11. ibid. 


's 4 In R in of taking at V. in the County of O. in a Place calls p. 
ax 109. the Plaintiff ſaid, that the Taking was in P. in the Vill O. Abique 
5 hoc, that he took them in W. Keeble faid, the Traverſe is not good; 
for it extends to the Vill, and not to the Place. But by the Opinion of 
the Court, the Traverſe is as well to the Vill as to the Place; but a Man 

of the Place, but he may well traverſe the 
the Taki Place. Br. Traverſe, per &c. pl. 386. cites 16 H. 7. 7. 


is 
Hearh's 5. Action for mating falſe Cloths in Bartholomew-Fair 
Max. 108. fte. 
* os Kc. 
H. 8. 


Y _ 

a Fuſtification is local, as where a Man juſtiſies by Warrant 
of a D. Ki particular Matter, the Place where &c. 
may be traverſed ; but where the Matter is tranſitory, and not local, it 1s 
otherwiſe. 3 Bulſt. 209. Trin. 14 Jac. Phillips v. Weeks. 


52 
4; 


' faid, The Plea here, in Effect, i than Non culy. the 
1 . fa in is no more t 
| Ar w the Rule of the 


is 


Plaintiff 3 Bulft. 

3 t in London for Goods deliver d in Yorkſhire, to 
redeliver at London, the Defendant pleaded a Robbery at Lincoln, abque hoc, that he loſt them at 
London. The Court held the Traverſe ill, becauſe the Juſtification was not local; rho* Scrogg3 J. 
was of a 


Opinion. And Judgment was given for the Plaintiff 2 Mod. a2 . Mich. 29 Car. 2. 
arren. 


N 
[on 
g 


(0) Thiags 


"Traverſe. 
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—— — —-„—᷑i 


(O0) Things doubtful to the Jurors. 


FA HERE Prefeription of Fillinage is alley'd in the Plaintif, and 
in his Blood, a that his Father was a Baſ- 
; and a good averſe, the Matter is doubt 
ful ro the Jurors ; and yet both are in the Affirmative. Br. Traverſe, 
Kc. pl. 185. cites 5 H. J. 11. 12. | 
2. And in Raviſhment of mon i ve ns fe hes be Joh 
Socage, and not in Chivalry, and be as Prochein Amy took the Infant, this 
not a good Plea ; tor the Jurors do not know what is Socage, nor whar 
is Service in Chivalry ; and rherefote he ſhall ſay, that he Bald by Feakty 
and ſuch Rent, or the like &c. which 1s Socage, and traverſe the Chi 
palry ; quod nora. Br. Traverſe, per &c. pl. 185. cites 5 H. 5. 
11. 12. | 


.. 
— 2 * — 


(y) Traverſable. hat other Things, in General. 


1. TOTE, chat it was put in Iſſue in Treſpaſs 
N of Saint L. if He Ts Maſter, or the Plaintiff ; 
this traverſable. Br. Trav 
2. Theſe Words in a Writ, 
or the like, are not traverſable. 
&c. Br. Traverſe, per &c. pl. 
3. That which is alleg'd in Proteffation, and not by Matter in Fa, is 
not traverſable. Br. Traverſe, per &c. pl. 162. cites 39 H. 6. f. 
4 Matters in Fact ought to be confeſs d, and avoided by Traverſe. Traverſe 
Br. Brief, pl. 339. cites 1 E. 4. 9. — 
F:#. Pl. C 231. Willion v. Barkley. ——Every Matter in Fa# alleged by the Plaintiff 
* the Defendant ; Per a BR. "in Caſe of Tarn an 


5. The Diftreſs in the Ne injufte Vexes is not traverſable. Br. Peti- 
= Me? fo fink and the Saf 1 | 
ing of a Man for Suſpicion is good Cauſe, picion is Br. Treſpaſs, 

traverſa c Br. Feremptory, pl. E. 25% <= 
39. cires 4 H. 7. 2. | 

7. Every Thing which is material is traverſable. Br. Traverſe, per &c. The Tra- 
n — i, 
the material Matter of the Plea only. This was laid down as a Rule 2 12. in Caſe of Cs 
Clobery, and re 19 H. 8. 7. 32 H. 6. 16. 2 H. 5. 2. 3 H 6. 33. 7 Rep. Ughtred's Caſc. 
S Noy. 75.5 


g. Surmiſes never ſhall be traverſed. Pl. C. 76. a Arg. in Caſe of Wim- 4s if Writ 
biſh v. Ld; Willoughby. — 


ceive 
Feme in the Neverſion, upon Defiult of the Tenant for Life, by Attorney, becauſe ſhe is Ne 


a 
. * En- 
—_ Surmiſe is not traverſable tho? it be falſe. Quod fuit conceſſum. Pl. C. -6. a.—So the Surmiſe 


ges in a Curia Claudenda is nor traverſable. Br. Petition, pl. 26. cites 3 E. 4. 119. $ of 
a * Recital that the Defendant has made an Attorney, becauſe he is ſick, the being fick is not traverſable 


&. F. N. B. 25. (Hy But where Suggeſtions are in Caſe of the Stiritual or Admiralty, they 
are traverſable. L. P. R. tir, Suggeſtion See pl. 29. 


9. Sciens, As the knowing of a Deed to be forged, or of a Dog being Br. Tra- 
d to bite Sheep is not traverſable, bur muſt be proved in Evi- gerte. fer 
4X dence cc Ph 20 


cites 28 H.6. dence upon the General Iſſue; For Sciens &c. is not a direkt Allegs. 
7. tion. 4 Rep. 18. b. pl. 14 32 & 33 Eliz. Gerard v. Dickenſon. 
10. Condition precedent is traveriable. _ 75- in Caſe of Conſtable v 


rr cires 48 E. 3. 34 9 E. 4 3. b. 3 H. 6. 33. 
8. f. NC 11. 3 er in Law thall never be traverſed ; Per Cur. Velv. 200 
Gar 4 Eliz, Hill. 8 Jac. B. R. in Caſe of Kenicot v. Bogan. 


in Caſe of Willion v. Berkley. 
12. The Point of the Suggeffion in a Probibition is always traverſable 
13. As in a Probibition againſt Churchwardens, — 
that bis Lands were charg of 15ths and 55. yearly 5 


ed with the P 
plus of the Profits were for bis own Uſe ; the De. 


— 


ith the 


13. But when the Party will the Circumſtances and need not, there 
this is traverſable ; r per &c pl. 179. cites 
9. 


H. 7. 
The Court v 19. A Falſe Return to a Writ of Reſtitution is not traverſable; but 
denied a the Plainriff is 
Sheriffs Re- Paſch. 2 Car. in Audley's Caſe. 
turn to be 
NN l 
1 is 
Mich. 3 Cars . K. in the Lord Grey's Cafe "ny Gs 


20. A Man ſhall never traverſe a Matter alleged out of Time ; 
Cur. 2 Salk. 628. pl. a. Mich. 10 W. 3. B. R. Pullen v. Benſon. 
on Bond the P. avers that the Defendant was of full 


Segel Te Bll ot raere hack Was 


becauſe it was out of Time. Per Holt Ch. ]. 


— — 


— 


y pleaded by Way 3 hich is not 
and thereto Nul tiel Record is no Plea. — _ 


trior Court be pleaded, it is not traverſable, becauſe not a Plea; 
Hole. 12 Mod. 351. Paſch. 12 W. 3. B. R. in Caſe of v. 
Wickett. 
* There is a Diverſity between a Fine and an Amerciament; if a 
ine be i it is not traverſable, but Amerciament is. 12 Mod. 391. 
Rab ag N 3. B. R. in Caſe ob Dr. Grenville v. College of Phyſicians. 
+4 Where H ats as a Fudge, his _—_—— traverſable ; Other- 
wiſe of a or Om̃cer committing Peace. 1 Salk. 
Trin. 4 rr ww 
28. Fraud is traverſable. 12 Mod. Trin. 13 W. 3. B. R. The keey- 
mars. Atfield.— See Lat. 111. 1 .* . 922 — 
Fraud muſt be and whether 4 
e w they are paid or not, is but Evidence. Keb. ;62. pL 


26. A Man's being the King's Creditor in a is traverſable, if 
en il Ewe it; Per be Hot ] ta Mod. 333. 


Trin. 13 W. 3. B. R. Wilbraham v. Lownds. 


D and implied in a 6 Mod. 1 
as well be travers'd as what is d. 2 629. pl. 6. 4] 88 
Ann. in Caſe of Gilbert v. 4 88 


— 
cited Arg. 10 Mod. 302. in Caſe of Mufton v. Yateman. 


28. Matters of Record are not traverſable. 2 Salk. 521. pl. 22. Paſch. 2 LA Ram. 
4 Ann. B. R. Fanſhaw v. Morriſon. Dp ws 
n Debt, the Plaintiff declared on a obtained 1ſt May &c. before the Mayor and 


Norwich, at a Court then held there accordi to the Cuſtom &c. the Defendant d that 
. Catom, is bel lefre the Koper 5 
— dement at the Court held 1ſt May 
that the Plea was ill, becauſe the — bien . 2 


tried ; And this was adjudged ill > Demurrer, @ Mar of Record which i 
a Vedi 2 ich. 18 Car. 2. A R. . — 


n 

n Non un are boch of them Piss which 
——_— DS rote Ao erin Way of 
_ TR, 10 Mod. 191. Mich. 12 Ann. B. Setlern 
v. 


Recital, may be travers d; for the 


(Q) Jn what Caſes. Abatement, Entry, or Gift in Tail. 


N Afiſe, the Tenant pleaded Bar that his Father mar ſeiſed in Fee, 
we I eftation died ſeiſc my Ee Sn. 69 0, — 
IT 


— ſaid tha a FN was ſeiſed in Fee, and infeoff*d him, 
h whe cb he was pf Ar, — 


e 72 1. Tenant 
that his te was ſei 2 Proteſt ation ter 
N. abated and inf off d the 472 leere, Tenant as Son 27. 
entered, 2 Ar EY ſed, ap whom D. en- 
tered „pon whom the Tenant re-enter d; and the Plaintiff ſaid that the Fa- 
ther o the Tenant infeoff*d the ſaid 7. N. who inf d the Plaintiff as 
above &c. abſque hee that F. M. entered after the Death of the Father 4 
the 


356 Traverſe. 

the Tenant ; and the Tenant ſaid that be enter d as above &c. and foto If. 
ſue, and found for the Plaintiff. And per Forſcu, The Iffue is Jeohail; 
4 for the Traverſe is to no Purpoſe, the Reaſon ſeems to be inaſmuch as he 
ed the Abatement, and not the Entry ; Quere for ad. 

jornatur. Br. Repleader, plas. cho) HG. 5 
; the Tenant intitled bimſe Gift is Tail made by T. to bis 
ings, pl. 56. Anceſtor &c. 1 1 K. was ſeiſed and rave in 
cites 8. — Tail to the Father and Mather of the Demandant ; the Father died, the My. 
Max. 113. Ther kim, and died ſeiſed, and the ſaid T. abated and gave in aj 


cav. 5. cues #0 the Anceſtor of the Tenant upon whom the Demandant re-enter d, there, 
80 8 N and traverſe the 


3 d to traverſe the Gift in Tail to 
1 72 Traverſe per &e. pl. 159. cites 33 
6. 18. 


(R) Abatement, or Nying ſeiſed &c. 


4 8 Ar but 
where he FIT ang by im who died ſeijed, there 
| = 110 


art, and otherwiſe not 

9 H. 2 has 

t pleaded Feoffment of F. N. and 

2 
d the Defendant, and [that] 

L. and ke d how, * 


coff d the 
— Plinif, = Was od Her, que &c. „ L. 
bad S. was ſeiſed, 22 coff 's L. e 2222 
2 urvived, and was ſole fad? and 1 8 
ue hoc that F. abated ; and the Tra — of the Abatement was not 
good; for it is — NN by which the Party relin- 
ws ron, the Traverſe, and held him to the reſt; Bur per Markham, Yel- 
erton, and all of the Common P he ro traverſe the ſcle dying 
ſei 7% L. for it ſhall be intended L died fole ſeiſed by all ſuch 
4 as above. Br. Traverſe per &c. pl. 205. cites 1 E. 4.9. 
— — a- 


ſeiſed; Per Markham Ch. J. The Cauſe ſeems becauſe J#” Suptoſal, 
= ipod > dez d in a Ph 


to it; bat where it is alleg d in a Plea in Hr, 
RDR to be travers d; Note the Diverſity; by which he 


travers d the ſole Dying ſeiſed; quod nota, Br. Traverſe per &c. pl. 205. cites 1 E. 4. 9. 
= 3. Entry in Nature of Aſſiſe, the Tenant ſaid that E. was ſeiſed in Fee, 


and inf and gave Colour to the Plaintiff; the Plainti ag 
ww 22 en had, N ed in Fee, and gave to 4 L 15 

in Tail, who died ſeiſed, pj Ii C. — 6 E. 1 2 
feoff® d the Tenant, the Iſſue enter d and infeoff d the Demandait, wb 
was ſciſed till by the Tenant diſſeiſed; the Tenant maintain d his Bar that 
E. was ſeiſed 8&c. and infeoff*d the Tenant, abſque hoc rhat E. abated 4 
the Death of F. and K. prout &c. 22 
cauſe he to anſwer to the former Poſſeiſion. I 
of the Court, the Plea is good; for the Demandant avoided the Feoffiacit 
made to the Tenant by the Abatement, and ſo the Abatement is traverſaile 
well — Quod nota. Br. Trav "or the. pl. 202. cites E. 


13 
bs 4 Ta Trefj the Defendant ſaid that D. was ſeiſed in Fre, and it- 


feoff'd E. and the Defendant as Servant of E. did the Treſpaſs, and = 


—— — — — — 
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Colour to the Plaincitt, Catesby replied, that @ long Time before D. any 
thing bad F. H. was ſciſed, and had Iſſue rwo Darghters A. and K. Femes 

the Plaintiffs, and died ſeiſed, and D. abated and infen d the ſaid E. 
and the Plaintiffs in Right of their Wives enter d, and were ſeiſed till the Tre(- 
paſs. Jenney faid, 4 long Time after the Death of the ſaid 7. H N. D. 
was ſeiſed, and died ſciſed, and D. entered as Son and Heir of W. D. and 
eng E. as above. Per Littleton, This is no Plea ; tor it may fan 
with [the Allegation] that W. D. died ſeiſed aſter the Death of J. H. and 
yet D. mall not have thereot Advantage ; tor it D. abated aſter the Death 
of J. H. and inteoff d W. his Father, and W. died ſeiſed and D. enter d, 
the Entry of the Parties is lawtul, becauſe D. the Abator infeoff d bis 
Father, of which Deſceat to himſclf be ſhall not take Advantage. And tot. 
Cur. accordingly, by which Jenney ſaid that after the Death of F. H. 
V. Father of D. diced ſciſed &c. as above, abſque hoc that D. abated 

the Death of J. H. aud before the Death of W. his Father. Cates 

24 theſe Words, Before the Death of his Father, is more than is al- 
leg d, therefore you vught ro traverſe the Abarement generally; And yer 
by the Opinion ot the Court the "Traverſe of jenny is good, by which 
Caresby maintained his Replication as above, abſque hoc that W. D. died 
ſeiſed of the ſame Laud. And this was held a good Plea per tot. Cur. 
quod nota, one Sans ceo taken upon another Sans ceo. Br. Traverſe per 
&c. pl. 109. cites 15 E. 4. 22. 

5. In Treſpaſs the Heſendant pleaded Feoffment of one A. and gave Co Br. Titles, 
bar to the Flaintiti; and the Plaintiff ſaid that before A. any Thing had, pl 40. cites 
bis Father was ſcijed, and died ſciſed, and A. abated and infeoff d the De- — = 
fendant, and the Plaiar:ff' entered and was ſeiſed, and the Defendant did Aar 113. 
the Treſp2/s. And by all the Juitices, the Detendant may maintain his cites. C 
Bar, and traverſe the Abatement, or the Dying ſeiſed at his Pleaſure ; tor 
it is the Ticle of the Plaintiſl, and , the one Point or the other be falſe, the 
Tithe is nut good. Br. Traverſe per &c. pl. 251. cites 18 E. 4. 1. & 26. 

6. In Treſpaſs upon the 8 H. 6. the Defendant ſaid that F. N. was Heath's 
ſeiſed in Fee, and leaſed to the Defeadant for one Year, and gave Colour to Max. 113. 
the Plainciif; and the Plaintiſf replied that A. was ſeiſed in Fee, and gave Mp. 5- cc 
tv the Anceftor of the Plaintiſf in Tail who died ſciſed; aud the ſaid F. N. 
abated and made the Leaſe as in the Bar ; and the Plaintiff entered and was 
ſeiſed till difſeiſed Ly the Defendant, who did the Treſpaſs ; and the Defen- 
dant matatained bis Bar, ab/que hoc that F. N. abated. And by the Re- 
porter, this is no good lilue ; tor the Giſt and the Dying ſeiſed is not 
denied, which tolls Entry. Bur contra upon Dying ſciſed for Life and In- 
ring ſeiſed for 


& enter d and made the Leaſe, and did not traverſe the Abatement ; and 
good, per ror. Cur. except Davers, without Traverſe ; for Traverſe will 
waive the Matter in Law ; that is to jay, it J. S. abared, and inteolt*d his 
Father who died ſited, and J. S. is Heir to him, it he ſhall be in by 
Deſcent, or only as Abator, becauſe he is Party to the Tort. Br. Tra- 
verſe, per &c. pl. 14. cites 3 H. J. 6. 


4 Y (S) Of 


Traverſe. TE 


See (C) (S) Of the Conveyance. 


vi E meſne Conveyance may be traverſed, as Ne leſſa pas in Writ 
of Entry in Confrmli Caſu, viz. that he who is ſuppoled to leaſe 

to the Tenant tor Lite, did not Ieaſe to him Prout &c. 

per &c. pl. 343. cites 7 E. 3. 54. and Firzh. Brief, 9.47. 
Heath's 2. In Ouare ſiupedlit z ing, who m de Title by the Heir in his 
Max 121. ard, becauſe F. S. was ſeiſed of 4 Acres of Land in D. with the Advow. 
SN cices oz appendant and preſented, and it deſcended to the Heir as Son of M. hun ;* 
W. Son of AM. Son of the ſaid F. F. There it is no Plea, that 20 /ac h. 
in rerum Natura; for W. is in the meſae Conveyance, which is aot traverſa. 
ble. Br. Traverſe, per &c. pl. 353. cites 43 E. 3. 7. 

3. Treſpaſs of beating his Servant, the Decade ſaid, that it was bis 

Servant, aud not the Servant of the Plaintiff ; and the others econtra. 
And ſo fee the meſne Conveyance traverſed here, and yet it amounts to 
Not Guilty; quod nota. Br. Treſpaſs, pl. 13. cites 3 H. 6. 54. 
The Defen- 4. Debt for Salary by one, who was retain d is Husb2ndry, the Dafa. 
2 gn Debe dant ſaid, that be did not retain him in Husbandry ; and a good Plea, to 
— traverſe the Contract, or the meſne Conveyance, where he cu ware 
to traverſe his Law; quod nota, per Cur. and here he cannot wage his Law. Br. 
the meſne Traverſe, per &c. pl. 160. cites 38 H. 6. 22. 


Conveyance 


where be may wage bis Law, unleſs in Special Caſes. Br. Ley Gager, pl. 94. cites 21 E «5 


Br. Traverte, 


S. P. Br. I'- 5. Where a Man may wage his Law, he ſhall not be ſuffer d to traben 
> 3 the meſne Conveyance. Br. Pleadings, pl. 119 cites 2 E. 4. 13. 

| But in Action, chere Wager of La lies nt, the Conveyance to bie Action beirg 
n ; per Gawdy J. Cro E 201. pl. 27. Mich. 32 & 3; Elia k. R. in 
Caſe of Smith v. Hitchcock. 
As wherez 6. When the Defendant intitles himſelf by a Gift, or the like, it 
1 7 % not be intended, that he has other Title than be himſelf claims, and fo it is 
2 ＋ 2 ſufficient to traverſe it. Br. Traverſe, per &c. pl. 200. cites 5E 4 
ſuſkcient to 133. 
ſay that No- 


thing paſs'd by the Deed; and yet it may be that he was infeoff d without Decd ; but the Court ſhall not 
intend his Title to be other than he himſelf ſhews. Quod nota. Br. ibid. 


So in Appeal 5. In Replevin the Defendant challeng'd F. S. becauſe he was Couſin to 
by 2 Det 4 Num of the Houſe, who avow'd, and fbew'd How he was Couſin; and it 
of her Huf. Was ſaid, that the Conveyance is not traverſable, but if be was Conjin or 
band, the mot. Br. Traverſe, per &c. pl. 344. cites 7 E. 4 4. 5. 
endant 

— Not Guilty. The Plaintiff pra d Preceſs te the Coroners, becauſe be is Ceuſin to the Feme of the He- 
riff.” And per Yelverton, in this Action the ſhall not have Traverſe to the C nueyarce of the Gif 
nage, but to the Coſinage itſelt, rere for this is not like to Action Aunceſ- 
trell, where he makes himſelf Couſin and Heir &c. Quzre. Br. Traverſe, per &c. pl. 123. cites 9 
E 4 6—— Heath's Max. 121. cap. 5. cites 8. C. 


Soitisof E . Jo where 4 Furor is challeng'd becauſe he holds 2 Acres of the Party, 
Goſp; tis it ſhall not be traverſed How he holds of him, but if he holds of him or #9. 


enn Br. Traverſe, per &c. pl. $44. cites E + 
4 5- 

Br, Re- 9. Where a Releaſe and ſeveral meſne Conveyances are alleged again the 
pleader, pl. Plaintiſt, or bim &y whom be claims, the Releaſe ſhall le craverſed 


Traverſe. ; 


and not the meſne Conveyance ; for the Defendant has Poſſeſſi 
theretore t he Plaintiff ought to make good Tithe, becauſe he demands the 
Poſſeſſion. Br. Traverſe, per &c. pl. 116. cites x5 H. J. 2, 3. 

10. But, per Fineux & Keble, where ſeveral Conveyances are alleg'd 


unMà2— — 


in Br. Re- 
one Title, or in one Replication, which are on the Part of the Plaintiff, pleader, pl. 


there the Defendant my traverſe which ot them he pleaſes, and may tra- — 

verſe auy of the meſne Convezances. Br. Traverſe, per &c. pl. 116. cites Hearh's 

15 H. 7. 2. 3. —_— 

p 1 

$. C—— Br. Double Plea, pl. 143. cites 8 C———Gntra where it is in Bar, and ſo ſee a Diffe- 

rence berween Bar and Title or Replication; and no Difference is taken there as to thoſe Pleadings, be 
in Aſſize or in Treſp1ſs. od nota. Br. Traverſe, per &c. 116. cites 15 H. 5:2, 3.— fr. 

Repleader, pl. 24. cites S C.—bÞr. Double Plea, pl. 143. cites & 


11. The Detendant may traverſe any Part of the Plaintiff” s Convey- 
_ his Action, and not be forced to 1 Brown's 

al. 10. 

12. Where the Convexance to the Action is that which doth entitle the 
Plaintiff to the Act ion, it may well be traverſed, if the Defendant cannot 
waze his Lam; otherwiſe where he may wage his Law. Gawdy ]. 
Cro. E. 169. Mich. 32 Eliz. B. R. in ot Kinnerſly v. Cooper. 
Cites 8 H. 6. 5. 22 Ed. 4. 29. 7 Ed. 3. 54. 31 H. 6. 10. 26 H. 8. Br. 
Traverſe, 5 H. J. 3. 

13. When both Parties claim by one and the ſame Perſon, there always 
the meſne Conveyance is traverſable. Cro. E. 798. pl. 46. Mich. 42 
Eliz. C. B. in Caſe of Fawkner v. Powel. 

14. In Treſpaſs Vi & Armis tor cancelling a Deed, and fer forth, that 

S. the Defendint being ſeiſed of Land in Fee, infeoff d A. and bis 
irs with Warraaty, reſerdiug Reat with Clauſe of Diſtreſs ; and after- 
wards by Deed bargain'd and ſold the Rent to the Plaintiff, who caſually 
A the jaid Deed, and the Defendant og = omg a—_ it; but did nt 

% ſbew that he was, at any Time before ion brought, - 
2 0 Deed, but only by Implication ar ively. Me 
De'eadant traver/cd the Bargain and Sale of the Rent. It was inſiſted 
tor the Plainriif, that this is only Matter of Conveyance to his Action, 
and fo not traverſable. Bur it was anfwer'd, that the Plaintiff by 
ſhewing his Title gives the Defendant Advantage to traverſe it. And 
per tor. Cur clearly the Grant is not traverfable in this Caſe ; and fo 
= 1 is not good. Bulſt. 214. Trin. 10 Jac. Suckfield v. 

table. 


(T) Deſcent, or Ciſt in Tail. 


= Formedon the Giſt only is traverſable, and not the Deſcents. Br. 
Double Plea, pl. 16. cites 33 H. 6. 32. 

2. If a Man conveys to himſelf Deſcent of Effate Tail, it is ſufficient to 4: in Treſ- 
traverſe the Gift, without anſwering to the Deſcent ; quod tuir conceſ- pals the De- 
ſum. Br. Traverſe per &c. pl. 210. cites 2 E. 4. 15. — þ 25 


Franktene- 
ment, the Plaintiff ſid that beſere that tle Defendant any thing bad If". <cas ſeiſed in Fee, and leas'd to S. 
fer Term of Lite, the Remainder to the Father of the Plaintiff in Tail, and after S. frerrendered &c. by 
=bich &c. ſeiſed in Tail &c. and died ſeiſed, and the Land de/cended to the Plaintrff as Sen and Fleir, and 
entered, and was ſciſed m Tail, and after leaſed to N. ot N Il, c imteff d the Deferdant for Life, and 
the Plaintiff enter d; the De/endant ſaid that before IF. leaſed for Lite, the Remainder icer, he inteeff A L. in 
Fee, and contrary to Fis c<2n Fecffment onfted htm, and made the ſaid Lenſe ; and aſter the ſaid L. before the 
Surrender, and in the Lije of the Father cuſted the Tenant for Life, and infeeff"d us, by which &c. And a good 
Plea per Cur. by which the other ſaid that L. ouſted S. Tenant for Lerm of Lite { in the Life] of the 
ather in the Nfaror &c. ard the others econtra Br. Confeſs and Avoid, pl. 42. cites S. C.— Br. 
» FL 148. cires S. C. Brooke favs, And therefore fe that Tail and Deſcenr is nor double. 


(VU) Difſei/in 


360 Traverſe. 5 


(U) Diſſeifin or Conveyance, as Releaſe &c. 


Br. Confeſs 1. HERE the Diſeifa is the Ffed of the Bar, it ought to be thy. 
and Avoid, vers'd by the Plaintiff; but where it is any Culour for the Plaig.. 
* 4 ering bis Att ion, there the other Matter, which is the Ffieft  jþ, 


in Treſ. Bar, be travers d, and not the Dittethn. Br. Traverſe 82 
paſs the De- pl. 232. cites 10 E. 4. 7. 
tendant ſaid 


at he was ſeiſed till by B. diſſeiſed, ich B. was ſeiſed till by the Plantiff diſſeiſed, «hom 
— at - ime of 2, Treſpaſs enter d; to which the Plaintiff ſaid that before the 2 — * — 
thing bad, H cas ſeiſed, and leaſed to the Plaintiff for Term of Life, by which le was ſeiſed n by the bs, 
fendant diſſeiſed, and after B. dil eiſed the Defendant, and the Plaintiff entered, and <was ed, till the J. 

? did the Treſpaſs ; and it was mov'd it he ought to traverſe the Diſſciſin, and inc Defendz: in. 
parl'd. Br. Confeis and Avoid, pl. 46. cites 10 E. 4. 7.8. 


2. In Aſſiſe, the Tenant ſaid that F. B. was ſeiſed and diſſeiſed ly W. 5 
whom T. B. made a Releaſe, and contrary to his own Deed diſſeiſed W. ad 
infeoff® d 5 Perſons, who infeoff”d the Plaintiff upon whom M. re-enter'd, ob: 
Eftate the Tenant has; and the I laintiff for Title ſaid that T. B. was ſeiled, 
and g's the 5 Perſons who infecff d the Plaintiff who was ſeiſed, till by 
the Tenant and the others diſſeiſed, abſque hoc that T. B. difſciſed Ii. And 
per Priſot and Pole, This is not traverfable; for it is only a Convey- 
ance ; and becauſe the Plaintitt claims by the fame Perſon by whom the 
Defendant claims, whoſe Title is bound the Releaſe, theretore he 
ſhall traverſe the Releaſe; and ſo he did at Br. Traverſe per &c. 
pl. 377. cites 30 H. 6.7. 

3. In Ejectment the Detendant pleaded, That Lefore B. the Leſſer of the 
Plaintiii had any Thing &c. A. the Father of the Leſſer of the Plainciif uur 
ſei, ed in Fee, and let to the Defendant for Life, and died ſciſed of the Revr- 
fron, which deſcended to B. who entered and diſſeiſed tte Defendant, and let 
to the Plaintiff. The Plaintiff ſays that A. was ſeiſed in Fee, and died 
ſerſed ; and it deſcended to B. who entered and leaſed to the Plaintiff 
&c. and traverſes ab/que hoc, that A leas'd to the Defendant &c. 
And it was thereupon demurr'd, becauſe he traverſes the Diſſeiſin, and 
not the Leafe, which is but a Conveyance. Bur atter Argument it was 
adjudged tor the Plainriff that the 'Traverſe was good, and that he might 
traverie the one or other at his Election; tor when both Parties make 
their Conveyance from one and the fame Perfon, there always the mean 


Conveyance is traverſable; W herefore it was adjudged accordingly. 
. Cro. Eliz. 798. pl. 46. Mich. 42 Eliz. in C. B. Fawkner v. Powel, cues 
4 H. J. 9. 
(W) Diſſeiſin or Deſcent. 
1. 


fer Rent reſerved upon a Leaſe for Nears ; the Defendant pleaded 
that before the Plaintiff any Thing had in the Lands &c. one F. &. 
was ſeiſed, and died eiſed, and his Heir entered, and the Plaintiff entered 

him and diffeifed him, and made this Leaſe, and before the Remt-aa) 
Son entered ; Plaintiff by Proteftation ſaid that J. S. was nt ſeiſed, 
nor died ſeiſed, and pro Placito that he did not diſſeiſe tile Sen. The De- 
ſendant demurr'd, the Queſtion was whether Diſcent or Diſſeiſin wWas 
traxerſable And adjudged that the Piſſeiſin was. Moor 539. Pl. 79% 
Paſch. 39 El:z. Banitter v. Lilley. 


2. In 


— — aw + 


— 


Traverſe. 
In Treſpaſs and Ej - the Deſendane pleads that the Plaintiff did 
A f. det the Land, and then made a Leaſe of it to bim, and that 
— the Zane is 2 Soong, Fl err fo roger 
ſed of the Lands, traver (ed t ei ſſa to be made 
ane, iws, Gel he Bowe ee 
to have travers d the and not the Diſſeitin. But Roll 


Ch. ]. faid, That the traverſing of the Diſſeiſin makes an End of all, and 
therefore it is well e altho the 
Deſcent might have enough travers'd ; and therefore let the 


Plaintiff have Judgment Niſi. Sty. 344. Mich. 1652. Wood v. Hol- 
land. 


(X) Diſſeiſin, or Dying ſeiſed. 


N Treſpaſs, if the endant ſays that His Franktenement, and the Heath's 
3 * that 2 Father was ſeiſed, and died ſeiſau, and he en- Max. 11 
tered and was ſeiſed, and diſſciſed by the Defendant upon whom he entered, 8c 
and the Treſpaſs meſne &c. in this Action the Diſſeiſin thall be travers d, & C. cited 
and not the Dying ſeiſed. Br. Traverſe per &c. pl. 359. cires 30 H. 6. Arg. Hurt. 
x. and Firzh. Treſpaſs 68. FINER _ 
2 
Caſe of Edwards v. Laurence. 


2. Contra in Aſſiſe. Br. Traverſe per &c. pl. 359. cites 30 H. 6. 7. Heath's 
and Firzh. Treſpaſs 68. Max. 


&C——How. 324. 51 the Caſe of Edrards'b. Laurence, Arg i 
| this Caf- ; in Aſſiſe, if rhe Defendant plead that his Father was ſe 
lour to the Piaintiſt, rhe Plaintiff ought to traverſe the dying ſeiſed, and not the Poſſeſſion 
| ther, which is the Cauſe of the dying ſeiſed. | 


* 
. * 
53 
1 


(V) Dying ſeiſed, or Deſcent. 


1. LNMu in Nature e, the Tenant intitled himſelf by dying ſeiſed 
95 5 rey ge Lo matt wi 
was ſeiſed in Fee, and died ſciſed, and the Land deſcended to rhe Plaintiff as 
uin and Heir &c. and thew'd how Coulin, by which he and 
was ſeiſed and difleifed. Arderne faid R. was ſeiſed as above, and died 
fed, and the Land deſcended to K. who entered, and leaſed to the 
kid J. tor Term of Lite, of which Eſtate he died ſeiſed, and K. entered 
and died, and the Land deſcended to C. who inteotf d us, abſque hoc 
that J. died ſeiſed in Fee, & tic ad Patriam. Br. Traverſe per &c. pL 
98. cites 22 H. 6. 23. | | 
2. In Treſpaſs the Defendant ſaid that bis Father was ſeiſed in Fee, and 
died ſeiſed, and he as Heir entered, and gave Colour ; the Plaintiff ſaid that 
—_= the Father any Thing had, be himſelf was ſeiſed in Fee, and gave tothe 
ather and his Feme in Tail, aad after the Father died without Iſſue, and 
the Feme held in, aud after je died, abique hoc that the Father died ſeiſed 
prout &c. Per Fairfax, This is not a good Plea, by which he faid ab/que 
be that the Father died ſole ſeiſed prout &c. and ſo it was accepted; bur ic 
that he may have Traverſe abſqze hoc that the Father dicd je:ſed in 

Fee, prout &c. Quzre; for per Fairtax, dying ſeiſed in Tail tolls the 
| 4 4 Entry, 


Traverſe. Wo 


cup. 5. cites 
S. C. 


Win. 13. in 


— — — — 


Entry, but not as here where he dies without Iffue of his Body; br 
then there is no Deſcent. Br. Traverſe per &c. pl. 266. cites 2; J 
4 68. 

. Treſpaſs upon the 8 H. 6. the Defendant ſaid that T. was ſeifcd 1.4 
a: 4 a ond the Land deſcended to him as Son and Heir, — 
&c. and the Plaintiff [aid that T. was ſeuſed, and married K. and had Iu 
the Plaiatiff, and died jeiſed, and the Land deſcended tothe Plaintiff &c. ab. 
{que hoc that it deſcended to the Defendant &c. Quzre it this be a good 
Inue &c. Br. Traverſe per &c. pl. 132. cites 21 H. J. 31. 

4. Treſpats by MH. the Defendant ſbetu d Seifia in Fee in F. N. who gave 
ia Tail to N. N. and conveyed by Deſcent, and gave Colonr to the Plaintiif 
by the Donor, the Plaintiff /aid that T. himſelf in the Conveyance of thy 

ail infeoff*d W. who infe d the Plaintiff, who was ſeiſed till the Treſpaſs, 
adds Boe thr ab eee 
aot deny the dying ſeiſe the Fat ' en alleg d in the Bar + 
A by the Juſtices the PE is not good ; for he — 


Cannot 
verſe the Deſcent but the Dying ſeiſed; tor where the Dying ſeiſed Art 
denied, there it ſhall be int that the Land deſcended to the Heir ; Quad 
nota. Br. Traverſe per &c. pl. 114. cites 14 H. 8. 23, 24 


5. In Treſpaſs, the Defendant ſaid that F. was ſeiſed, and died (cife 
and he is Conjfin and Heir to bim, viz. Son of M. 92 of F. by alle 
2 gave Colour to the Plaintifi ; and the Plaratif ſaii that F. 
bad a Daughter named E. and conveyed to bimſelf by F. and yo +: uus ſeiſed 
till the Deiendant did the Treipais. And a —_ Plca by the Opinion of 
the Court, and by all except Shelley; tor che Dyiag ſeijed is the Effettf 
the Bar, and theretore it F. had a Daughter the Bar is conteſs'd and 
avoided, and ſo he need not to take Traverie abſque hoc that the Deſen- 
dant is Confirm and Heir; And fo note the Dying ſeiſed is craverſable, and 
not the Deſcent. Br. Traverſe per &c. pl. 1. cites 19 H. 8. 6. 

6. In Aſſiſe, the Defendant pleaded that F. A. was ſe:ſed ia Fee, and died 
ſeiſed, and the Land deſcended to bim, and 1 Colour ; and the Plaintiff 
ſaid that before that J. A. any Thing bad, V. S. was ſeiſed in Fee, and in- 
feoff*d the [did F. A. and N. P. in Fee, and F. A. died, and N. P. ſurvived, 
and iafeoff d the Plaintiff, who was ſeiſed till diſſeiſed by the & 
hoc &c. and did not traverſe the Deſcent; tor the Dying ſeiſed 1 
ſect, and traverſable only, and not the Deſcent, and the Dying ſei 
here is confeſs'd aud avuded by the Fointenancy ; and the Defendant ſaid 
that F. G. was ſeiſed, and infeoff*d the [aid . A. in Fee, who was as, 
and died ſeiſed, and all as in the Bar, abſque hoc that the 1 A. a 
the Time of his Death, held jointly with the aforeſaid W. P. & hoc &c. And 
ſo ſee the Foint-tenure put in Iſſue, and not if N. S. infeoff*d them jointly, or 

not. Br. Traverle per &c. pl. 6. cites27 H. 8. 22. 

7. In 'Treſpaſs the Defendant ed by 6 Deſtents in Tail ; the Plain- 


tiff confeſs'd the Entail, and c a Feoffment to him by the Heir of the 
wo which was a Diſcontin and travers d the Dying ſeiſed of the 


—_— ſame Fecffor. This was held ill, and that he ſhould have travers'd the 


very laſt Deſcent; tor otherwife it may be intended that one of the 
Meſne Deſcents came to the Land, and thereot died ſeiſed, and fo the 
next Heir remitted. And at lengtb, by Advice of the Court, rhe Plain- 
riff confeſs'd the Tail, and took all the Dyings ſeiſed, except the laſt, by Pro 
zeſtation, and for Plea that he which is ſuppoſed to be laſt &c. inteofi*d 
the Anceſtor of the Plaintiff, from whom it deſc:nded ro him, al 
bac that the laſt Anceſtor of the Defendant died ſeiſed Modo & Forma &c. 
and altho' the Feo t be falſe, yet the Defendant ought ro maintain 
his firſt Saying, and if it be falſe he will be trick d. D. 107. pl. 25 
Mich. 1 & 2 P. & M. Vivion v. St. Aubin. 
8. In Eject ment [uppoſing a Demiſe ly the Ld. C. the Defendant ſaid 
that before the Plaintiff or the Ld. C. any Thing had, one B. cas ſeiſed in 
Fee, aud infeoffed one Andrews who died ſciſed, aud his Son leaſed to him, 
and that he was poileſſed till ouſted, and that rhe Sou was difſer/ed by 40 


rr 


Traverſe. 
ſaid B. who d ter inſeoffed the Ld C. who demiſed to the Plaintiff, upon 
whom the Detendant re-enter'd &c. the Plaintiff took a Proteſtation to 
the Feeffment, the dying ſeiſed, the Diſcent aud the Demiſe, Prot, and for 
Plea ſays, that belore the Ejectment B. infeoffed the Ld. C. who demiſed to 
the Plaintiff, Abſque hoc quod B. difſeiſed the Son But it was holden a 
good Traverle to the Diſieiſin, it being the chief Subſtance ot the Bar; 
tor if B. was Diſleiſor, this deitroys the Title ot the Plaintiff who comes 
to the Land under the Difſeiſin, which Title of the Plaintiff in Eject- 
ment mult neceffarily be anſwered either by Matter in Fact or in Law, 
which confeties and avoids the Title or traverſes it; for a naked Colour 
in Ejectment is not futfcient as it is in Aſſiſe or Treſpaſs &c. which 
comprehends no Title or Conveyance in Law, Writ or Court, as this 
Action does in both ſo that the Deſleiſin here ſhall be intended a Confeſ- 
non and avoiding of the Title, and of Neceſſicy it muſt be traverſed ; 
And g H. 6 it is a Maxim that a Ditleitin alleged in Bar or Replication 
is always traverſable; yet it may be the Feofimenr of B. ro Andrews, or 
the dying ſeiſed, are both traverſable at the Election of the Plainriff, and 
given to him by the fuperfluous Folly of the Defendant &c. D. 36g. b. 
pl. 34. 366. pl. 35. Mich. 21 & 22 Eliz. Ld. Cromwell's Caſe. 
+ The Avvwant converged a Tithe to himſelf as next Heir of the Lord Bendl. 3 19. 
Powis, who died ſeiſed in Fee without Iſſne, and the Land deſcended to him ; Pl. 32% &. C 
the Plaintiſf confeſſed the dying ſeiſed, but conveyed a Title ro himſelf by the — 
Deviſe of the Ld. Poris Alſaue hoc, that the Land deſcended &c. And upon cited Arg. 
producing a Record ot the Cafe of Brings Paſch. 14 H. 8. it was ad- Le. 310. pl. 
judged according to that Cafe, that the Traverſe was ill becauſe the Ti- RES 
tle of the Avowant was conſeſſed and avoided ; and in fuch Caſe there — 


ought not to be a Traverte. D. 366. a. b. pl. 36, 37. Mich. 21 & 22 Eliz. 4 33 
Vernon's Cafe Alias, Fowler v. Clayton & al. chat if the 


; Parties do 
not claim hy one and the ſume Perſon, or the dying ſeiſed be not confeſſed or avoided, there the Dying 
ſeiſed ſhall be traverſed and not the Deſcent. Heath's Max. 110. cap. 5. cites S. C. and ſo is 19 H. 


$. 60. But otherwite as it ſeems, if he had claim'd by Survivorſhip, or in 


not 
obſerve that 


f pl. 36. 
Vernon's Caſe, Alias, Fowler v. Clayton & al' which ſee at pl. 9. above. 


_ It. If the Elde/t Brother pleads Deſcent of Land to him in Borough 
Exgliſp, the youngeſt has no other Plea but to traverſe the Deſcent; per 
Haughton J. Palm. 372. Trin. 21 Jac. B. R. Sumner's Caſe. 

12. 99 of Deviſce, it he makes a Title againſt the Heir he mutt tra- 
rerle the Peſcent; Per Doderidge J. And Lea Ch. J. faid, that it would 
de repugnant ro ſay Verum eſt, that it deſcended Et pro placiro; that the 
8 dev iſed. Palm 372, 373. Trin. 21 Jac. B. R. in Sumner's 


OY 


2 Dying 


— 


Traverſe. 


364 
See (L) pl.8. D) Dying ſeiſed, Or Gift in Tail. 
But where a 1. I IN A/ſiſe where the Tenant makes a Bar, and the Plainti 
Man pleads ls fr by Gift in Tail, and 4 e, there the Gilt Co 
—_ ” traveried, and not the dying ſeiſed; tor no dying ſeiſed can te * by Gitt 
— — in Tail without dy ing ſeiſed. Br. Traverſe per &c. pl. 12. cites 9 H. 6.22. 


there 
dy 


ag ſed ſhall wx 54 Gift; for a Man may be ſeiſed in Fee by Diſſeiſin without Feog. 
ment; quod nota. Br. 


raverſe per &c. pl. 12. cites 9 H. 6. 22. 


* All the Editions are as here, but the Tear. Book ts thus, (viz.) That he cannot dic ſeiſed of Eſtate 
Tail, unleſs there was 2 Gift &c. 9 H. 6.22. a pl. 17. | 


2. Treſpaſs the 8 H. 6. by J. N. againf 
and another; the Defendant ſaid, thas N. C. Grandfather of the Femes was 
ſeiſed in Fee and died ſeiſed, and the Land deſc to M. as Son and Heir, 
who proteffando died ſciſed, and the Land deſcended to P. as Son and Heir 
M. who died proteſtando ſeiſed without Iſſue, and the Land een 
Femes as Sifters and Heirs, and gave Colour, and the Plarntiff ſaid that 
before N. thing bad, R. was ſeiſed in Fee and gave to the [aid NM. C. 
in Tail, bu had Iſſue as in the Bar, and alſo had Itiuve tbe Plaintiff, and 
died ſeiſed and all as in the Bar, and the Defendant maintain d the Bar, 
Abſque hoe, that the Donor gave in Tail Frou &c. and by the R 
the Replication a__ avoids the Bar without tr, the dying 
fſeiſed ; For now it be intended that the Donee was ſeiſed in Fer after 
Diſcontinuance, and died ſciſed ; and then this is a Remitter - But if it had 
been alleged that N. C. had been ſciſed in Fee, and died by Preteftation ſaſau, 
then the Seiſin in Fee find he reverted ; Bir rheve bo ne cates The 
be traverſed ; for there can be no Remitter without dying ſeiſed in Fatt; 
and ſo note the Difference by him. Br. Traverſe per &c. 177. cites 


3 H. 7.5. 

3. T T. C. agatnſ# E. and S. his Feme the Statute of 
5 R. 2. who pleaded that N. Grandfather of 8. the Fame of the Defendant 
was ſeiſed in Fee and died ſeiſed, and the Land deſcended to F. C bis Jun 


as Son and Heir &c. who enter d and was ſeiſed, and by Proteftation died 
ſeiſed, and the Land deſcended to &. Feme of the Defendant as Daughter and 
Heir of the ſaid F. C. by which E. and S. his Feme as Coulin and Heir of 
the ſaid N. entered ve Calaur to the Plaintiff; the Plaintiff replied, 
that before N. any Thing bad, Martin and others were ſciſed in Fee, aud gave 
the Land to the ſaid N. in Tail to the Heirs Males, and N. died ſeiſes 

ſuch Eftate, and had Iſſue the ſaid F. C. and the ſaid T. C. now ati, 
and after F. C. died without Iſſue and had Iſſue F. Feme of the Defen- 
dant, and the ſaid Z. C. Plaintiff, as Son and Heir Male of the ſaid N. en- 
tered as Brother of F. C. Som of the ſaid N. and the Defendant maintained 
his Bar, and traverſed the Gift in Tail to the ſaid N. and the Iſſue found for 
the Plaintiff, that they gave &c. And the beſt Opinion was, that it 13 Jeu: 


| . I hg deny ae yd =} becauſe where the Defendant 
e 


alleges Seifin in Fee in N. and that he died ſeiſed ; the Plaintiff alleges &ift 
in Tail to this ſame M ond that he died ſciſed of an Eftate Tail, and did ns 
traverſe the dying ſeiſed in Fee; for he cannot die ſeiſed in Fee and die 
ſeiſed in Tail, and it cannot be intended by this ing chat be dif- 
continued and retook in Fee and died ſeiſed, fo that the Heir in Tail 
may be remitted ; tor tho he may be remitted, yet N. the G 
died ſeiſed in Fee and not in Tail, and therefore the Heir is not con” 
ſeſs d nor avoided in Fact nor in Law ; and by all he ought to be con. 
feſled and avoided in Fact or in Law, or traverſed. For a Man hall ni 
make Title at large in any Caſe unkeſs in Aſſiſe ; Per Cur. Br. Traverie. Pet 
&c. pl. 185. cires 5 H. 7. 11. 12. - 
(Aa) D 


+ 


— — > -—o—o—- 


Traverſe. 


(Aa) Dying ſciſed, Or M. ſae Ondeyancc. 


1. N Aſie the Tenant made Bar by a Stranger and Colour, the rr. N. 
Plaintiff made Title by the ſame, by whom the Defendans made his pl des 

Bar, viz. that J. H. was ſciſed and gave in Tail to his Father who infeoffed . GC. —— 
W. N. who tafcoffed the Tenant, upon whom A. B. enter d and infeoffed the _— = 
Grand/ather of the Plaintiff, whoſe Heir be is in Fee, who died ſeiſed, and cap. 5. cies 
the Lond deſcenied to the Plaintiff, and fo he was ia in his Remitter until S. C. 

by the Detendant diſſeiſed, and in Truth A. B. never enter d nor never in- 

en the Grand! ather ; and yer it was held clearly, that the Tenant in 
15 Bar to the Title cannot traverſe the Feoffment of A. B. but ought to tra- 

verſe the dying ſciſe of the Grandfather of the Plaintiff which remitted 

him; for this binds che Entry ot the Tenant, and is the moſt notable 

Thing in the Title; quod nota. Br. Traverſe per &c. pl. 154. cices 4 E. 

6. Cocks v. Green. 

2. Scire Facias upon a Recognizance in , ifſaed out of the Mod. 29. 
Perty Bag againſt the Tenants cf Yarway ; the Sheriff returned Scire 0 
Fect agatuſt ſeveral, tuo of whom pleaded in Bar, that 7. and F. S. but S. P. 
were jointly eaferfſcd, and ſeiſed in Fee, and ſo ſeiſed the ſaid Tarway died does not ap- 
Abſque ke, that he was ſole ſeiſed at the Time of the Recgnizance acknow- — — 
kdged. Tie Flaimiff replied, and confeſſed that Yarway and F. S. were n 283. 


jointly enferffed, but that they being ſo ſeiſed, did by Bergin and Sale en- - > — 
| 2 "is 


told &c. convey a Meiety of the Lands to the ſaid 2 Defendants in Fee, not appear 


Sid. 
ken to the Traverſe, becauſe when it 
had made a Bargain and Sale in Fee, 
avoided the dying ſeiſed, 
tiff ought not to traverſe y 
died jointly ſeiſed with J. S. yet 
the ſaid Lands was liable to the Ex 
have a Reconveyance, or thar 
terwards Yarway had died ſei 
dying ſeiſed in this Caſe not material no 
nion were the Court. 2 Saund. 23, 24. 28. 
fon v. Morton and Dawfon and al. 


much as the Money (being an Infant s) might otherwiſe be 
———2Saund. 28. ſays, that both Parties conſented to alter the 
to reply what Matter he would, and that ſo it was done. 


(B.a) Feoffment, or Diſciſa. 


x E NTRY in Nature of Aſſiſe, the Tinant ſaid that F. N. was 


ſeiſed and infeoffed him, and after difſeiſed him and enfeoffed the _—_ — 
lalaliſt, pen when he re-enter d; the Nemandant ſaid, that F. N. gave it &c. pl. 86. 

tothe Þ watariff by Fine, befcre which Fine the Tenant had nothing of the Feoff- cites S. — 

cat of F. N. and no Plea without traverſing the Diſleiſin or the Feott- was 41 


—_ and fo only Argument; whereupon he pleaded the Fine as above, nant faid that 


v which he was ſeiſed till by the Tenant ditteiſed Ab/que hoc, that the J. N. in- 
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before the Tenant any Ying had of the Feoffment of F. N. before the Fine. Br. Tri 
— 2 per &c. pl. 294. cites 21 H. 6. 12. Br. Tra 


As where 2. The Feoff ment made by Diſſeifor to Perſons unknocon is not tracers. 


Nan-tenure is Dis | N 

leaded by N — . the Diſſes or the Pcraancy of the Profits. Br. Tra: 
and the De- Þ ©J, CITCS 1 4. I, 2. 

mandant 

avers that be cat ſeiſed and diſſeiſed by N. ci infe:ffed Perſons unknown, and that be tro" He Proj, + there 
che Tenant may traverſe the Di//-i//n, er the taking of the Profits, but not the Feeffment to Perg 
known ; Per Markham and Dandy the Ch. Juttices ; and accordingly often elicwhere. Br. True, 
per &c. pl. 335. cites 4 EZ 4. 30. 


erſe per 


3. Treſpaſs the 5 R. 2. by J. N. the Defendant [aid that N. 
W. were ſeiſed is Foe, till by the Plaintiff diſſeiſed, and the R 
Servant to by their Command enter d; the Plaintiff ſaid, t T un 
ſeijed and difſeiſed by the ſaid R. and W. which R. ana W. were diſſiſed (i 
the I larntiff, upon whom T. re-entered and infeoffed the Flaintiff, and he 
was ſciſed till the Defendant did the Treipaſs, and the Defendant main. 
tamed his Bar, Abſque hoc that the Plaintiff any Thing had of the Fef. 
ment EE after the Diſſciſin made by the Plamtiff to the ſaid R. 1nd W 
And the beſt Opinion was that he onght not to traverſe the Feoffment, 
but maintain what is defeated by the Title, tor otherwiſe it thall be a De. 
parture from his Bar, and fo he did gratis after. Br. Traverſe per &c. 
| Ka 1 E. 4 5. 

Piet if he n Treſpaſs the Defendant ſaid, that he himſelf was ſeijed and leaſed 
— at Will to R. who infeoffed the Plaintiff, and be entered ; the Plaintiff hall 
kh not traverſe the Leaſe at Will, but the Feoff ment. Br. Traverſe per &c. 


hoſes, ml pl. 218. cites 5 E. 4. 4 

. aiyeiſed, 

io infe the Plaintiff, whom he entered : he ſhall traverſe the quod bene 
2 bon ap 5 cn&.c OP GRE 


5. In Treſpaſs of 6 C28 ob, hs endant ſaid that R. was ſeiſal 
in Fee, and before the Treſpaſs infeoffed the Defendant in Fee, and gave G- 
lour by R. the Plaintiff ſaid, that the ſaid R. was ſeiſed &c. and infeſfed 
B. in Fee, upon whom R. contrary to his Feoff ment entered and diſſaſed B. 
and ſo ſeiſed by Diſſeiſin, he infeoffed the Defendant as in the Bar, upon akon 
B. re- enter d and infeoffed the Plaintiff who was ſeiſed till the Treſpaſs, and 
the Defendant rejurned that R. did nct diſſeiſe B prout &c. And it was 
challenged becauſe the Ditieifin is not traveriable, but the Feolimenr. 
Per Needham J. the Rejoinder is good; For he may traverſe the Feoli- 
ment or the Diſieiſin at his Pleaſure : And per Danby Ch. J. he may tra- 
verſe the Diſſeiſin clearly if he will; for this is material in the Repli- 
cation. Br. Traverſe per &c. pl. 201. cites 5 E. 4. 136. 

6. Entry ſur Ditleitn of Diſſeiſin done to himlelt, the 7eaant pleaded 
Recovery by himſelf in Formedon againſt M. and the Paſſeſſton of the H lain- 
u Muc between the Gift and the Recovery. Young, not confeſſing be 
Gift, nor that the Tenant is Heir pro Placito, ſaid, that the Demands: 
was ſciſed till by the Tenant difſeiſed, who infeoff d NM. pending this Writ, 
and recover d by Formedon pending this Writ, and ſo the Recovery falſe aud 
woid in Law. And, per Danby, clearly in this Caſe he thall not fay 
that he Ne infeotla pas, bur ſhall traverſe the Diſſeiſin, and not the Foff- 
ment. But, per Littleton and Choke, he may traverie the Feolunent 1 
he will. Br. Traverſe, per &c. pl. 224. cites 7 E. 4. 19. 

7. In Treſpaſs of a Cloſe broken, the Defendant ſaid, that the Place wit 
bis Franktenement &c. The Plaintiff ſaid, that F.N. was ſeiſed in Fee, © nd 
kaſed to the Plaintiff at Will, and was ſo poſſeſs'd till the Defendant a 
him, and diſſeiſed F. N. and the Plaintiff by Command of F. N. re-enter 45 


clainung his firft E fate, and the Treſpaſs meſne betweea thc Diſſei/in and 


And by ſome he may re-enter without Command. = . 


Traverſe. 


the De/endant maintain d his Bar, abſque hoc, that F. M. leaſed Prout &c. 
and the Iffue accepted; for it 1s neceſſary to ſbem who made the Leaſe, as of 
Gift in Tail, or for Life, or tor Tears, he ought akrays to ſbew who was 
ſeſed, and gave or leaſed, and ſo the Gift or Leaſe is traverſable, for it 
is material. But in Treſpaſs, it the Defendant pleads in Bar, and the 
Plaintiff intitles himſelf, that is to ſay, that Z B. was ſciſed, and infeoff*d 
the Plaintiff in Fee, who was ſeiſed till by the Detendant diſſeiſed; there 
he ſhall traverſe the Difſeiin, and not the Feoff ment, tor the Feoff ment is 
caly a Cundeyance there; tor he need not to have alleged the Feotlinenc in 
Treſpaſs, and fo it is not traverfable. Cuntræry in Ahe; for there he 
thall make Title, and there the Feotiment may be traverſed. And all 
the Court agreed this Caſe of Treſpaſs, and ſo it that every Thing 
which is material is traverſable. Br. Traverſe per &c. pl. 238. cites 11 


E. 4 3- 
4 In Treſpaſs the Defendant 1 — his Franktenement. The Plain- 
tiff ſaid, that A. Mother of the Defendant, and tous others, were ſeiſed in 
Fee, and infeoff d the Plaintiff, by which he was ſeiſed till by the Defen- 
dant difſeiſed, upon whom the Plaintiff re-euter d, and the Treſpaſs meſne. 
The Defendant jaid, that B. was ſeiſed, and gave to the ſaid D. in Tail, 
which the Land deſceaded to him as Son and Heir of the „ by which 
enter d &c. Abſque hoc, that the ſaid A. the other 2 infa d 
the Plaintiff, Prout &c. and the Iſſue tound for the Plaineiff And it 
was pleaded in Arreit of Judgment, becauſe the Feoffment was traverſed 
where the Ditieitin ought to have been traverſed. Per Keble: Where 
the Plaintiff and Defendant claim by one and the ſame Perſon, the Feoff- 
ment ſball be traverſed, and otherwiſe the Diſſeifin thall be trav tor 
that which is nt traverſable at the Commencement, may be traverſed by 
Matter ex poſt facto. And Daverſe and Brian Ch. J. accordingly ; bur 
Hawes ant 'Townfend, Juſtices, contra. And yet Townſend conteſs' d 
the Ground pur by Keeble, and took a Difference, becauſe the one claims 
A. only, and the other claims by A. and two others. Br. Traverſe per 


pl. 179. cites 4 H. J. 9. 


(C. a) Foffment, or Dying Seiſed &c. 


I. HERE a Man pleads Feoffment in Fee and Dying Seiſed, there 

the Dying Seiſed all be traverſed, and not the Gift ; for a Man 
may be ſeiſed in Fee by Diſſeiſin, without Feoffment; quod nota. Br. 
Traverſe per &c. pl. 12. cites 9 H. 6. 22. 


deſcanded to the Plaintiff, who enter d &c. Abſque hoc 
F. infeoff®4 the ſaid M. in Lite of the ſaid d. And il Pleading, per Cur. 
tor 2 Cauſes ; one becauſe he held, that J. and P. did not inteotf W. in 
the Life F. whereas it may be, that they infeoff d him before S. was born 
and then the Iſſue is tound for the Plaintiff, and yet he ſhall be barr'd ; 
tor ir ought to be, abſque hoc, that they infeoff d W. beſcre the Death of 
the ſaid . Quail nota. Br. Repleader, pl. 5. cites 33 H. 6. * 5 
3. Auer he, 


368 Traverſe. 
Br Tra- 3. Another Cauſe is, becauſe the Defendant intitled himſeif by ffn 
2 per of F. and P. made to W. by Leaſe at Will, by W. to A. And the Plaintig 
— 2 untitled hinifelf by S. who is a Stranger ; and traverſed, that F. and P. 4 Fe 
infcoff S. where be does not claim by F. and P. But contra, it he had claim d 
by them ; therelore it ſeems it he had faid, that the faid J. and P. had 
inteott' d the faid S. who died feifed as above, abſque hoc, that they 
inteott*'d W. before the Feothment made to 8. then god. But Quere, 
A Feollment was made by them to 8. Br. Repleader, pl. 5. cite; 13 
. 6. 49. 
4 I Mortdanceſtor, it the Tenant pleads Matter of Fuct, as Ferfliren 
of the fame Anceſtor, there he ought to traverſe the Dying Sxiſed 
Contra where 1 Fine or Recovery ; tor there the Heir thall be 
eſtopp'd to ſay he died ſeiſed, contrary to the Record, uithem 
ſewing bow the Anceſtor came after to the in the Affiſe ; quod nota, 
Br. Morrdanceſtor, pl. 52. cites 6 E. 4 11. 
5. T upon 5 R. 2. the Defendant ſaid, that B. was ſeiſed, md 
ine d A. who infeoffd the Defe 1 gave Colowr to the Plaintif 
The Plaintiff ſaid, that R. was ſeiſed before that B. any thing bad, and 
died ſeiſed, and the Land deſcended to the Plaimiff as Heir, and he enter, 
abſque hoc, that B. infeoff d A. Prout &c. And a good Traverſe by al 
— — tor it the Conveyance be falſe, the Bar is not good; and if 
the Plaintiff in his Replication _ a Feotiment to B. and Dying 
Seifed, the Detendant may traverſe the one or the other. Quere, tor it 
was not denied. Br. Traverſe per &c. pl. 253. cites 18 E. 4. 26. 

6. In Affiſe againſt A. who ſays, that the Plaintiff infeoff*d bis Ether 
in Fee, who died ſeiſed, and he enter d as Heir &c. The Plaintiff (ys, 
that he brought ne the Father of the ſaid A. and recover d, and 
had Execution. he ought to traverſe the Feoffment made to the 
Father of the Tenant, and not the Dying Seiſed; and yer at the Com- 
mencement the Feoſiment was not traverſable. Br. Traverſe per &c. 
pl 12 f - — th a Dying ſeiſed. lieg i, the Dying 

7. re ſever S, with a eiſed, are allig d, the 
ſeiſed ſhall be traverſed, and not the meſne Conveyance. Br. Traverſe, 
per &c. pl. 116. cites 15 H. J. 2, 3. 


D. a) Feoffment, or * Que Eſtate &c. 


1. F A. brings. Aſſe againſt B. and B. ſays, that F. N. recover d againſt A. 
Due Eftate ht whereas B. is 47 Diſſesſin, A. ſhall ſar, that tur 
the Recovery F. NM. infeoff d bim, by which A. was ſeiſed 11ll by H. diffe;jed; 
ue hoc, that B. bas F. Ns Eftate ; per Rogers. Bur, per Markham, 
contra; for A. ſhall ſay, that after the Recovery he enter d, and infeiſ d 
A. and, contrary to his own Feoff ment, be enter d and infeoff d B. ti e Tenant, 
upon whom A. enter d and was ſeiſed, till by the Tenant diſleiſed; and to 
confeſs and avoid it, and not traverſe the Que E/tate, and B. can traverſe 
nothing but the Feoffment which was made after the Recovery; quod Bil- 
ling conceffir. Br. Traverſe per &c. pl. 226. cites 7 E. 4. 26. 
So of Ff. 2. In Aſſiſe, Feoffment is pleaded of one F. NM. to T. whoſe Eftate th: 2— 
ment pleaded nant bas. The Cue Eftate is not traverſable, unleſs the Plaintiff claiins 9 
2 . * if the ſame Perſon, and then the Que Eftate is traverſable; per Keble. Br. 
the Plaintiff 7 a 
claims by Traverſe per &c. pl. 179. cites 4 H. ». 9. 


- but % 7 
if he claims by the ſame Perſon the Feoffinent is traverſable. Br. Traverſe per Ec. pl. 1 9. ches 
H. 7.9. 


3. Ir 
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3. In Replevin the Deſendant avow'd lor Dæmage feaſant in his Free- 
hold. The Plaintift replied, that long before the Defendant had any thing 
therein, he Liuſell cus ſciſed of the Place where &c. till by A. B. and 
C. differſed , againſt tem he Arcʃæ iſe, and recover d; and that the 
Eftote of the Piautiff Ss nung, betwern the Aﬀiſe and the Recovery there- 
in. The Deiendauic 1 that beſcre the Plaintiff had any thing 
therein, one &. 45 ſeiced, and iafeeff d him, alſgue her, that A. B. and 
C. or etthtr of thin, bad any thing thereia at the Time of the Recovery. 
Walmſley J. held the Bar not good, becauſe it did not tay, that A. B. 
and C. were Tertenanrs rempore Recuperationis, which thould be thew'd 
in every Recovery where it is pleaded. But M indham contra, becauſe 
the Athie may be brought againſt others as well as the Tenants, As 
againit Diffeifors ; but other real Actions mutt be againſt the Terre- 
nants only, and theretore need not thew they were Tertenants at the 
Time ot the Recovery ; and alſo the Traverſe here is well enough. 
Le. 193. pl. 277. Mich. 31 and 32 Eliz. C. B. Rigden v. Palmer. 

4 In Treſpa/s the Detendant pleaded, that A. was ſeiſed, and infeoff*d 
B. who wfcoff 'd C. cube inetd D. Ce Effie the Defendant bas. The 
Plaintiſ may rraverie which of them he will. 6 Rep. 24. a. b. by the 
Reporter in Read 8 Calc, cites 15 H. 7. 3. and 16 H. 6. Double Plea, 
8 


% In Tre(p1/s rhe Defendant pleaded, that A. was ſciſed, and infeoff*d 
the Defendant. The Plaiitiff ſaid, that F. S. was ſeiſed, and died ſeiſed, 
and the Land deicended to him; and traverted, ane ber, that A. in- 
feoff d B. and 2djudg'd a good Traverſe. 6 Rep. £4. b. in Read'sCale, 
by the Reporter, cires 18 F. 4. 26. and fays, that fo is 21 H. 7. 33. 
and that this is true in all Caſcs, where the Detendant does not claim 
by any ot the meſue Conveyances trum the Plaintiff himfeli, tor then 
it is traverſable. 


I ww —_—ar * +> ——o—_—— cw 


— OC _ — —eo__——— — 


(E a) Leaſe Sec. or Meſue Conveyance. 


l. Reſpaſs by the Prior of T. for entering into a Houſe, the Defea” iy. Bo 
dant faid that the Predeſſor of the Plaintiff leaſed to F. NM. for — * 

14 Itars, who was poſſeſſed, aud granted it to F. N. who made F. his Feme $ C. 

Fxecutrix, and died, fi. married F. and atter A. and F. granted to Heath's 

7. B. tothe Ce . Z. and alter Z. T. granted the reſt of the Term zo the Max. 119. 

Defendant by <whach he enter d, Judgment /i Act io; the Plainiiff ſaid that I; — 

he was ſeij:d in Fee in Right of the Houſe till the De endant did the Treſ S. C. cited 

paſs, abſque hoc that A. and f. granted &c. prout &c. and fo travers d Winch. 13. 

the ien, Cyaveyonce, and ot the Leaſe of his Predeceſſor under the Com- in Caſe of 

mon Seal which bound him, and were at Itſue, and found tor the Plain- 3 

oi, and this Matter alleg'd in Arreſt of Judgment. And per Fineux, Thornton. 

Brian, and \\ ood Jultices, it is Feofail ; tor he ought to traverſe that 

which binds hin ven he makes his Bar from the Pla:ntiff,, or derives his 

Title by the Plaintiff, and biads him. Contra Fither and Davers; but at 

be laſt ir was agreed in a Manner by all the Court, that it is a Jeofail 

lor the Cauſe atorclaid. Br. Traverſe per &c. pl. 116. cites 15 H. 

7. 27 3. 

2. Note in Treſpaſs, if the Defendant pl::1s a Leaſe of the Plaintiff Heath“ 
made to F. N. who granted his Eftate to him, the Plaintiff cannot traverſe Max. 119. 
the Grant of the Eitare bur rhe Leaſe ; tor this is the Thing which binds 8 C. << 
kin. Br. Traverſe per &c. pl. 4. cites 27 H. 8. 2,3. But ke nav 

ay twat | 
Leſſee furrencered to q im aliſt ue bac that Je nronted Tis F2.xte to He Dr (rd zxt, and ſo trick il tho” i te 
upon a Lie; qucd porta, Er. Traverle per &c. pl. 4 cites 27 H. S. 2, 3——Eeath's Nax. 121. cites 


5B 3. Re- 


— — — 2 ——— 
— 
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3. Replerin; the Defendant avow'd by reafon of a Copyhala oranted 7 
him by C. Biſkop of V. Lord of the Manor; the Plaintiff ſvid, thi bene 
C was Biſt op, H. was Biſhep, by whoſe Death the Temporalties came to th, 
Dncen, during which the Copyhoid eſcheated, and the = granted it 10 
the Plaintiff in Fee, and travers d the Grant by C. "The whole Court 
held, that the Traverſe was good, and that the Grant by the Queen of 
the Copyhold eſcheated, was good, and that this Traverſe ought to be; 
for there is not any Contetfing and Avoiding, becauſe he does not con. 
ſeſs the Seilin Grant by Copy; but it he had confeſs'd that C. had 
Copy, then there need nor any 'Traverſe; and 
it was ruled accordingly. Cro. E. 754. pl. 17. Paſch. 42 Eliz. C. B 


(Fa) Leaſe or Reverſion. 


1. IN Præcipe quod reddat, the 7enaut made Def ant after Default, and 

one prayed to be received by Rever inn, becanſe he leaſed for Li's to thy 
Tenant &c. There the Rever/ion ſhall be travers'd, and not the Legſc. Er. 
Traverſe per on 364. cies 33 H. 6. 38. - 

In Tref- 2. But upon Aid Prayer, the Laſe thall be travers'd, and nc: the Re. 

4 verſion ; Note the Diverſity. Br. Traverſe per &c. pl. 3642. cites 33 


De H. 6 38. 


' F. was 

fed, ard leaſed to F. for Life, and prays Aid of him, the Plaintiff ſball make Title, and ſvall traverſe 
Leaſe Rr | raverſe per &c. pl. & 5E. 4. 1. ' - * 9 
But if the Defendant pleads that it is the Frankten-ment of F. F. <vho leas d to him &c ani prays Aid, 
the Plaintiff ſpall make Title, and m_ the Franktenement, and not the Lea'e, per Heydon And 
Brooke ſays it is not much to the - Traverſe per &c. pl. 316. cites 5 E. 4. 1. 


Heath's 3. Where the Defendant in Treſpaſs of Entry into a Cloſe ſays, that J. G. 
Max. _ infeoff*d bim, and gives Colour to the Plainritt, and the rs (or ha 
SC R. was ſeiſed, and leaſed to S. at Will, who infeoff”d the Defendant, and 

er R. entered and infecf d the Plaintiff, abſque hoc that &. any Thing 
ad, unleſs at Will; this is a good Traverſe, but thall not traverſe the 
Leaſe at Will. Br. Traverſe per &c. pl. 217. cites 5 E. 4. 1.— But in 
the Time of E. 6. he ought to ſay abſque hoc that F. S. was ſeiſed in Fee 
Modo & Forma, prout &c, Ibid. 


(Ga) Matter of Record, or Matter in Fatt. 


I. HERE Matter of Record and Matter in Fact are jointly pleaded 

toget her, as in the Foreign Attachment in London ot Debt in ano- 
ther's Hand, ſo that the Matter of Record is not good, but by reaſon of the 
Matter in Fa, there the Matter in Fact is traverſable, notwithſtanding 
the Record, As to ſay that no ſuch Cuſtom. Br. Traverſe per &c. pl. 270. 
92 ©. pleaded by Defendant in Aﬀſe or P od 

2. where is plea in Ale or Præcipe qu 
reddat, the Tenant ought to aver IF the Tenant was Tenant of the Fraak- 
tenement at the Time of the Recovery, and there the Demand.:1t ſpall ha 
Anſwer to it that he was not Tenant of the Franktenement at the Time &c. 
Br. Traverſe per &c. pl. 276. cites 22 E. 4. 30. 40 
3+ 


—_— 


Traverſe. 


"4. And in Formedon, if the Tenant pleads a R by Default againf 

l Auucber in Precipe quod reddar, and avers that be bad Aﬀets per De- 
eat, as he ought, the Demandant may ſay Riens per Deſcent ; and fo is 

ill fach like Caſes, where the Matter in Fats is material, as here. Contra 

where it is not material, as of a Que Eftate &c. Br. Traverſe per &c. pl. 

276. cites 22 E. 4. 30 ? | : 

4 Where Matter in Fact is alleg'd by the Defendant, As if the Defen- Heath's 
dant fays that the Plaintiff in Appeal named Heir is a Baſtard, the Plaintiff Max. 11. 
fall ſe that Mulier, and not Baſtard. Br. Traverſe per &c. pl. 279. cites 5- 

22 E. 4. 39. 


cies 8. C. 
VM here a Recovery with ſeveral Meſue Conveyances are alleg d againſt 
de Plaintill, or him by whom he claims, there the Record ſhall be tra- 
vers d, and not the Meſne Conveyances. Br. Traverſe per &c. pl. 116. 
cites 15 H. 7. 2, 3. 


(Ha) Que Eſtate, or Confirmation. 


1. & Vowry for 105. the Tenant ſaid that F. late Lord there Que Eftate 
the Tenaat has in the Scigniory confirmed to D. then Tenant One 
late the Tenant has in the Tenaucr, to hold by 1 d. pro omnibus Servitus, 
and thew'd the Deed &c. And the Defendant ſaid that the Tenant and his 
Anceſtors have held if the D:/eadant and his Anceſtors from ſuch a Time &c. 
by 10 3. &c. abſque hoc that he hai the Effate of I. and the Traverſe was 

1 ; tor he ought to traverſe the Confirmation, or that F. had nothing 
inthe Sergniory at the Time &c. or that D. did not hold of him at the Time &c. 
Per Cur. by which he travers'd that J. had nothing in the Seigniory at 
the Time &c. Br. Traverſe per &c. pl. 376. cites 30 H. 6. 7. 


(Ia) Kin in Fee, or Conveyance. 


I. Ortdanceſtor of the Sciſin in Fee of F. the Anceſtor of the Plaintiff 
&c. the Tenant ſaid that H. Father of the Plaintiff whoſe Heir 

&c. was ſeiſed in Fee, and the Land is deviſubl: by Cuſtom, and he deviſed 
10 A. for Term of Life, the Remainder to this F. in Tul, and the Remain- 
der in Fee to be ſo:d, and that the Tenant for Life, and the ſaid F. are dead 
without Iſſue, and conveyed himſelf to the Land by the Sale of the Fee Simple, 
and ſhew'd the Teſtament ot the Father, Judgment it Aſſiſe &c. And per 
Cur. in this Caſe the Plaintiff ſball nat ſay that F. was ſeiſed in Fee, ab- 
ſque hoc that be had any thing by the Deviſe, without ſhewing how he 
came to it after, by — * that the Deviſe binds as a Deed indenied. Br. 
Titles, pl. 49. cites 35 Aff 1. 

2. Recordare; H. was ſeiſed in Tail, and leaſcd to B and C. for 2 Years, 
and atter A. B. aud C. leaſed to F. N. for Term of 20 Tears readring Rent, . 
and A. died, and MH. his HH onfted the Leſſee, before which Ouſter nothing ue ſp = and 
Arrear; and this was pleaded in Bar of the Avowry, which was that A. B. then the 
and C. were ſciſed in Fee, and all as above ; and a good Bar to the Avowry other Party | 
without traverſing that A. B. and C. were not ſciſed in Fee at the Time of the 2 — * 
Demiſe; for if they were ſeiſed of any Eſtate ot Franktenement, they Be. Traver'e 
may leaſe tor Life; for in Aſſiſe if the Tenant fays that E. was ſeiſed in per &c pl 
Fee, and inleolf'd him, and gives Colour, the Plaintiff may ſay that be- 209 che. 


- * 
* 
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i raverſe. 


wre this be was {cited, and leaſed to E. tor Term of Lite, who mad 
Feoliment, and he entered lor Alienation; and good without traverjj, 
the Sci in Fee, Per Littleton and Choke. Br. Traverie per &c, pf 
209. cites 2 E. 4. 11. 4 

3. In Formedon, the Texnat ſuid that before the Git the Dance bins 
ws ſeiſcd, and waſeoff'd the Deacr in Fee, d gave is the Diner an his 
Fume, ihe Barca Leing within Age, who Fad Iſſne the Mother ꝙ the Din 
daut, the Fe die, ite Huron took ant her Feme, aud bad Iſſue the Son gor 
Tenant, luugment i Ac&tio; and the Reaton of the Bar ſecins to be, that 
S cn the Inſaut watt ve Feeff vent, and the Ferffee re-gave io him in be 
is remited in Fir by Reaſon of the Nonage, and fo contels'd and avoided 
the Gitt ; tor the Entry of the Infant was lawtal, by which the Dey. 
daut ſaud chat the Doaor gave as above, abſque bac that the Dunes infect; 4 
the Denar promt Ec. Danby ſaid he ought to traverſe the Serfin by He the 
G:ft, aud not the Feoffizzent ; bur the other Juitices held the T:2verie gn! 
and Littleton the like. Er. I raverſe per &c pl. 219. Cites 3 4 3. 

4 Tn Dum fuit infra ætatem, not hing ſhall be traverſed but «re Leu; 
per Littleton. And by others it was agreed, tllat the Sein my be 
tray erſed, but not if be had aay thing or act. Br. 'iraverle per & pl. 
219. cites 5 E. 4 5. 

5. In Aſc, ii 1 /ay that I leaſed to A. at Wl, who inc d the Pl in. 
tiff, 2 enter d; this is fuiticient, and the Fergfinent 1ill mot . 
verjed ; per Catesby. Br. Traterſe per &c. pl 2 9. cit's 5 C. 4. 5. 

6. In rormedon in Defcender the Teazat jad, it bonne the Dries 
any lug bud, he h:mfſef was juujcd in Fer, and infofj 4 ihe unos, dcin 
wilin Ave in Fee, by witch they were ſeiſed, and gave &c. ot otter 
the Tenant within Age re-enter d, and was fuſed ta Fee in bis Reiter, 
& hoc &c. And the Deman:itaut muntain'd che Git abou i, that the 
Tcnant infueff *d tte Donors, Prout &c. And by ſome the Tram eric is not 
good; tor he ought fu traver/c the Heiſin of the Ia aut, now Tenant; tor 
the Feoffinent is only 2 Copoeyaace ; and it he was diiſciſed by the Do- 
nors, or it they abated and gave, yet the Fenant-Iniant may re-enter. 
And, per Needham and other Julitices, the Court ſhall not argue nor 
ſuppoſe other Title chan the Tenant himſelt alleges, rho” he was an In- 
tant; and 10 becauſe he alleges Feoiiment it has the Force of the Bar, 


and futiices to traverſe it. And yet Danby Ch. J. and others were con- 


tri, aud that the Seiſin was very material; therelore Qu:ere. Br. Tra- 
verie ber &c. pl. 190. cites 5 K. 4. 9. 

7. In Treſpais the feu iuut ſaid, that 11. was ſeiſed in Fre, and len id 
to hias (or Life, and ga e (oloir to the Plaintiit; and the H uji aud, 
that before this, D. was ſeiſed in Fee, and leaſed to E. for Life, aud died, 
and the Rever/roa deſcended to A. Feme of the ſaid H. wh:ch M. granted the 
Re verſion to the Deſendant for Life, and the Tenant attorn'd, and M. 
died; and alter A. granted the Reverſion to the Plaintiff, and E. attora't; 
and aſter E. died, aud the Plaintiſf enter d, and was ſer/ed till the Treſpaſs ; 
ablque hoc, that M. ws ſei ed in Fee, Prout &c. Bur, per Choke and 
Littleton, he ougnt to traverſe, abſque hoc, that MA. leaſed Moto & For- 
. Quære. Bur the Grant of M. was void, becauſe he died betore his 
Feme, and before E. Tenant tor Lite. Br. Traverſe per &c. pl. 233. 
cites 10 E. 4. 8. 

s. In Treſpaſs upon 5 R. 2. the Defendant ſaid, thut the Buren and 
Feme were 2 in Fee, and the Leue died, and after the Baron died, aud 19! 
Defendaut enter d as Heir of the Baron, and gave Colour by the Bron ard 
Feme. The Plaintiff ſaid, that Leſore the Baron any thing had, the Feit 
was ſeiſed in Fee, aud married the Baron, who levy'd a Fine to J. . in Fee, 
who granted and render d to the Baron and Heime, aad the Heirs of re Fee, 
and after the Fee died, aud the Baron alſo, aud the Plaluti, +5 Heir 5 
the Feme enter'd, and ws ſciſcd till the Detendant ouſted him; 4% e Hi., 
that the B:rcu ui ſeiſed ia Fee Prout Sc. And the beit Opinion was, 

HAY 


Traverſe. 37 3 


that the Traverſe is well taken, notwithſtanding the Fine which gave 

the Right of Baron. Quære. Br. Traverſe per &c. pl. 259. cites 21 
17. 

1 | n Treſpaſs the Deſcadaat ſaid, that his Father was ſciſed in Tail of But if a Man 
the Gift of N. and die proteſtando ſeiſed &c. and be enter d as Heir &c. ch paſs 
The Plalutiſf ſaud, that the Plaintiff s Father infeoff d A. in Fee, ho fe by diverſe 
eaſed to B. for Life, the Remainder to C. in Fer, whoſe Eflate the Plaintiff Feeffments, 
bas. The Defendant ſaid, that his Father diæd proteſtando ſeiſed, abſque s to ſay, 
hoc, that A. leaſed as abenc. And the Opinion ot the Court was, that it 7 1 1 
is not 2 good Traverſe ; but he ought to traverſe the Feaſ ment made by [one 2. 
the Father of the Defcadant. Br. "Traverſe per &c. pl. 217. cites 15 who mteeff'd 


H. J. 11. C. c in- 
| feef'd D. 
boſe Eſtate the Defendant bas, avd gives Cilony to the Plaintiff by tile firſt Seiſin, this is not double; and 
the Plaintiff may traverſe which of the Feeffments be cuil, for now he c s by a Stranger; Per Fineux, 
& ror. Cur. Br. Traverſe per &. pl 117. cites 15 H. 5. 11. — Heath's Max. 119. cap. 5 cites 


$ C. 

But if the Defendant [rys, that the Plaintiff cras ſeiſed, and infeoff*d B. who infreff d C whoſe Eftate 
the Defendant has, now the Pliintiff cannot traverſe ary of the Feoffments but only the firſt, becauſe he 
conceys by the Plaintiff, and d. ſ roys his Right ; per Fincux. Br. Traverſe per &c. pl. 117. cites 15 H. 
7. fi. 


10. In Treſpaſs, it the Defendant ſays, that A. was ſeiſed in Fee, and But if the 
infeff d him, and ſo he was ſeiſed till by the Plaintiff diſſeiſed, and he re- | yp 
ater'd &c. And the Plaintiff ſays, that B. infeoff*d him, by which be us ſcijed, 
was ſerſed till the Defendant did the Treſprſs. He ought to fay, abſque and gate to 
loc, that he diſſeiſed the Deteadant, ard Il not traverſe the Feoſſment. i in Tail, 
Br. Traverſe per &c. pl. 117. cites 15 H. 7. 11. 725 8 
the Plaintiff diſſeiſed, and he re. enter d, the Plaintiff may ſay that N. <vas ſeiſed, and infecf" i jim, and ſo 
be was ſeiſed tui the Defendant did the Trefpils ; abſane bor, that 4. rave in Tail loc & Firma, with- 
out traverſing the Diſſeiſin, which was affirm d by Finenx and others at the Bar. Br. Traverſe per &c. 
pL 117. cites 13 H. . 11 —fHeath's Max. 125. cap. 5. cites S. C. 


11. In Treſpaſs the Defendant ſays, that Z. S. was ſeiſed in Fee, and in- & if he ſays, 
feoff*d bim, and gives Colcur ; there it the Plaintiff ſays, that before this * 4 
be was ſaiſed of the Manor of D. weren the Place is Parcel, and held iy . f 
Copy, and l:2jed it to the ſaid Z. F. by Copy of Conrt-Roll, and he infecff*d J. F. and 
the Deſendait, upon whom the Plaintiff enter d, he need not traverſe the he made the 


Seiſin of T. 5. in Fee; tor by his _ make Feofſment, and exe- 4 


cuting of it, he is ſeiſed by Diſleiſin. Br. Traverſe per &c. pl. 5. cites piaintiff en- 
2) H. 8. 4. | ky &c. 
or it Is 


confeſꝰd and avoided. Br. Traverſe per Cc. pl. 5. cites 27 H. 8. 4. 


12. In Treſpaſs the Defeadant ſaid, that F. N. was ſeiſed in Fee, and Br. N. C. 
and lead to him for 21 Tears, and gave Ca. The Plaratiff ſaid, that f G 
bis Father was ſetſed, and died ſeiſed &c. and he enter d, and was ſciſed 1. L pl. 48. 
till the Treſpaſs ; abique hoc, that the ſaid F. NM. any thing had at the Time Hill. 1 & 2. 
of the Demiſe, and an ill Traverſe: Bur hall ſay, al ſque hoc, that F. N. Ph. & Ni. 
was ſeiſed in Fee, Mao & Forma prour &c. Br. Traverſe per &c. pl. —_ — 

| 115, 
372. cites 4 E. 6. ſoems to be 
. S C. and ſays 
the Traverſe was held a Jcoſaile, per tot. Cur. and that the Jury ready at the Bar was diſcharged. 
And there in the Margin ir is ſaid, that the Traverſe ought to have been upon the Sceifin in Fee. 
neath's Max. 11. cites $ C.—S, P. Heath's Max. 116. cap. 5. cites Br. Traverſe 37 2. and 4 E. 2. (but 
it ſeems ir ſhould be 4 B. 6. 


13. In Intriſſon brought by the Heir upon a Leaſe made by his An- 
ceſtor, the Tenant traverſed that the Anceffor never had any thing in the 
Land, Priit, and this was held a good Plea; and the Demandant 
maintain d the Seiſin of his Ancettor, and his Leaſe alſo; but upon the 
Seilin only the Jury ſhall be charged. D. 122. b. pl. 23. Mich. 2 P. & M. 
in an Anon mous Caſe, cites Trin. 43 E. 3. 

50 14 la 


Traverſe. 


14 In Treſpaſs the Defendant pleaded, that F. V. was ſeiſed, and ; 
B) pl. e M. and ſo convey'd a Title to bimſelf. The Plaintiff * * 
ine A. his Anceſtor was ſcrſed, and ſo the Land deſcended to him, abſque bur, thar 

J. N. was ſeiſed. Anderſon ſaid, The Seiſim is not traverſable but where 
it is material, and therefore clear! the Traverſe is not good ; and ſo 
was the Opinion of all the Court clearly Goldf. 31. pl. 4. Mich. 23 
liz. Wylgus v. Welche. 


PO 
— 
+ 


ir 
F 


* 
34 
* 


rr 
15 


1 
f 


> | 
23 2 
+} kk 


15. In Treſpaſs &c. the Defendant pleaded, that J. S. was ſeiſed, and 
1 yh for Tears, and gave Colour * Piet . 
Plaintiff replied, that after F. S. was ſeiſcd, G. the Father of the now Plan- 

riff was ſeiſed, and died ſeiſed, and that the Lands deſcended to bim, abſque 
i rr The Detendant demutt d. 
And adjudg'd for the Plaintid, becauſe he had ſuſm̃ciently conteſs d and 
avoided the Seifin of J. S. and aptly traverſed the Leaſe. Mo. 574 pl 
792. Paſch. 41 Eliz. Rede v. Armiger. 


and not the Leaſe, becauſe he alleged a Freebold in a Stranger; and if in T the Defendant ſays, 
That the Place w here is the Franktenement of A. and he by A."s Command &c. Commard is not tra- 
verſable, if the Plaintiff claims by a Stranger; for tie Franktenement 


; big 
ought to be anſwer'd. Bur it was "he Plating e. Traverſe was good, 
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ſaid Cafes ; for in the one Caſe the is, that at the Time of the T 
Franktenement of A. But in the Caſe at Bar the 

Treſpaſs J S. was ſeiſed, and fo ſeiſed demiſed ; and this might 
ent was caſt So tht it is not al „thut J. S was ſei 
then the material Thirg to be traverſed is the Leaſe. The Reporter 
ſeems upon all thoſe Books, that the one or the other, in many Caſes, 


E. E. died, and A. was Tenant by the 
granted a Rent of 51. out 
[* and ſbecu d the Death of A.) The 


J 


1 _ <3 2, 6 1 
— ite of A granted the Rent, [* N 
— was ſeiſed of the 3 Acres in Fee. Iiſue was join tor rhe 
verton.— Avowant. It was objected, that the Trav Fee of 


in 
* Cro. }. E. E. was idle, becaule the Title to the Rent is not derived from her; 
: > j dut that he ought to have traverſed the Seilin of B. But, per Cur. 
S. C. Ang tho it be not good, yet, bmg was help'd by che 
1 Yelv. 54. Mich. 2 Jac. B. Pigot v. Pigot. 


nion, that the only Thirg material was How B. was ſeiſed, and therefore the Iſſue taken 
all the other Juttices heid, that in regard the Seifin in Fee is eſpecially alleged in E. and 
ance of the Neverſion to 3. as it ought to be of Neceſſity; (for otherwiie the Reverſion cannot 
convey'd unto him) therefore the Seiſin all in her might be well traverſed; and if it be not an Apt 
Iffue, yet it is aided by the Statute of 32 H. $. for it is an Iſſue, altho it be not an Apt Iſſue; where- 
fore it was adjudged accordingly tor the Avowant. 


the Lands to B. and to bis 
Male, and the 
A. was ſeiſed in 
. faid, The Seilin in this Caſe is traverſable. 
ake away the Seitin, and then no Gitt, and 
is trav H and Chamberlain, 


\ 
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cited 6 Rep. 24 where the Books are cited which watrant the Tra- claimed un- 
of either; and it was adjudged for the Plaintiff. Godb. 427. pl. e- 
rin. 21 Jac. in B. R. Baker v. Blackamore. — re. 
that A. was ſeiſcd in Fee, and made a Feoffment thereof to him, and he continued ſeiſed till the 
ant did the Treſfafs, abſque hoc that A. infeoff'd J. D. in Fee; and adj dl, becauſe he 
r the laſt Feoffment 
ed dywg ſeiſcd is traverſable only ; bur when both Plaintiff and Defendant claim from one 
y be travers'd ———Cro. J. 681. pl. 18. Baker v. Blackman, 8. C. adjudged 
Plaintiff, that in this Cate he might traverſe either the Seiſin in Fee alleg'd in the Bar, or ift i 


Land, and that it was extended on an Outlawry ; and that be, by t 
ran upon a 'Lovari facias &c. The Plaintiſt re- 
ies Proteſt ando, 


18. In Treſpaſs the Defendant pleaded, that C S. on Fw Ke of 


It was moved in Arreſt of Judgment, that the Traverſe was ill, 
Seitin in Fee, and not the being compriz'd in the Inquiſi- 
have been traverſed. Bur per Cur. the Traverſe is good ; 
ot that which the Detendant makes his Title, is traverſa- 
the Seiſim in Fee is not material in this becauſe the 
Juitification is by Command of the Sheritf, who had Authori i 
of the Extent and Levari tac. tho” C. S. never had been ſei 
for the Plaintiſl. Hard. 316. Mich. 14 Car. 2. in the Exchequer, 
T 


„ , 
In if the Deſendant alleges a Kiſin in Fee in F. & and 2 
fe to himſelf, the Plaintiff may traverſe either the Seifin in Fee or 


20. bs the Defendant phaded that A was is For and ed B. In this Caſe 
for 3 Lives who athgned to S. who his Beaſts into the Com- Windham 

ſid, chat if in 

Treſpaſs the 
Defendant 


and 
and 
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21. In an Action the Caſe for a Nuſance in ſtopping Lights ; upon ym. 87. 
per Cur. Thar if in Taſpeſi or Action upon the f C. bur 8. 


appear. 
Lev. 122. 


bs #6 S. C. but 
i/in . S. and to ſay that a long Time before, ſuch a SP. docs not 
84 2g, pl. 22. Mich. 16 Car. 2. B. R. Palmer v. 9 


22. In Treſpaſs rhe Defendant juftified by Licence made the Day before 
Treſpaſs, by S. who was ſciſed ; The Plaintitf demurred becauſe he 
does not ſay that S. was ſeiſed at the Time of the Treſpaſs, and fo the ee" 
ti 


| 
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riff can make no Traverſe ; ſed Curia the Plaintiff may 
the Licence, which will bring the Freehold and Seiſim ot S. in I 
he may take the Licence by Proteftation, and traverſe the Seifin of 
his Seitin ſhall be intended to continue, albeit the Pleading 
more tormal to ſay Tempore quo, and long time betore S. was ſei 
this is not Matter of Subſtance; and Judgment pro Plaintiff Niſi. 2 
266. pl. 25. Mich. 19 Car. 2. B. R. Thacker v. Cumberbech. 

23. In Replevin the Defendant avows for the Moicty of certain Rents, 
and ſets forth, that A. B. Anno $3. demiſed to one H. rendring Rent, and 
afterwards affigned the Moiety ef the Reverſſon &c. The Flaincitf replies, 
that the Defendant at the Time of the Diſtreſs was ſeiſed of a Moiety, and 
AM. C. heretofore was, and her Son nov is ſciſed cf a Moiety ; The Chief 
faid he {ould have traverſed the Original Seifin at the Time of the 
- 4 n Comb. 230. Mich. 5 W & M. in B. R. Tur. 
ner v. 


* 


(K. a) Kin in Re, in Juil, or Franktencment. 


1. IN Treſpaſs, The one iatitled himſelf by Special Tail by Gift to his 
Father and Mother and ihe Heirs of their Bodies, who had Iſſue the 
Feme of the Defendant ; the other ſaid that the Gift was to the Father and 
Mother, and the Heirs cf the Body of the Father, who bad Iſſue the Soa now 
Plaintiff by a Second Nie; And no Plea without traverſing the Special Tail 
in the Bar. Br. Traverſe per &c. pl. 286. cites 9 H. 6. 9. | 
2. Entiy in Nature ol Athſe ; The ning is that N. was ſeiſed is 
Fee, and wfeffed kim ard gave Calour to the Plaintiff, and the Plaintiff 
ſaid that W. was ſeiſed in bee in jure Uxoris, and had Iſſue by her, and the 
Feme dicd,and N. was ſeiſed as Tenant ty the 2 and mferfed the Tuam, 
Abſque hoc, that N. was ſeiſed in Tie Modo & Forma &c. and the others 
e contra; And ſome doubred if he need traverſe or not, therefore quere; 
but it ſeems the Traverſe is well taken. Br. Traverſe per &c. pl. 375. 
cites 30 H. 6. | 
He ought to 3. In Treſoar the Defendant juſtified the Entering and Cutting of Corn, 


have 4 Becauſe C. M. cs ſciſed of the Place in Fee, and ſcued the Land, and the 


the in Pee Defendant as Servant to bim &c. entered and cut it &c. The Plaiatiff ſaid 
which was that the Land was his Franktenement at the Time &c. Abſque hoc, that it 
alleged. Was the Franktcacnent of C. M. And per tot. Cur. he ought to traverſe 
Poph 113. the Seilin in Fee, quod nota; For the Franktenement of C. M. was nt 
Gee, Pop- cites 12 E. 4. 3. | 


ham and 
Clench, cited 18 E 9. 4 3. 


Br. R [In Treſpaſs,] The Defendant alleged that bis Father was ſeiſed in 
tion. pl. 45. Fee, and the Plaimiff ſaid 1 FJ. & was ſeiſed in Fee an leaſed to lim for 
cnn Hearh's 9 Tears, and after be beld over bis Term, and the Leſſor entered and gave to 
Max. 117. the Plaintiff in Tail &c. And a good Plea withour traverſing the Seilm 
cap 5.cires in Fee in the Father of the Deſendant; for when he holds over his Term 
8. C. it is a Doubt in the Law, whether he has Seitin in Fee thereby. Br. 
Traverſe per &c. pl. 277. cites 22 E. 4. 38. 

was made for a Rent Loc in Fee, ſuppoſing the Grantir 


5. 
ſeiſed ot the Place where &c. in his Demeſne as of Fee at the Time cf the 
Grant. The Plaintiff ſhewed that the Grantor was ſeiſed of un Eftate Tas 
at the Time of the Grant, and ſhewed of whoſe Gift the Tail was, and that 
the Grantcr was dead, and that he was his Iſſue and Heir of his Body &c. 
This is not good without traverſing the Fee-Simple, by the _— "q 
un 
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; and Dyer; but Manwood e contra. —— 


F 


cites Mich. 1 2m 

6 err The Plaintiff replied I 
is ſeiſed in Fee of B. which is the „ and the — — 
d whoſe Eftate &c. Time our of Mind have aſed to lege againſt B. E of the 
The Defendant rejoin'd that B. was the Franktenement of G. and ed the Caſe of Dig- 
gd in Fee x the Time when e Pan dy v. 2 
ied. The Court was of Opinion that the preci ate which the Plain- Pe r -Y 
A Ne £64, witkou ke Plaalg * in gene- vas held 
ral that faid Yelv. 194: 
it was that in Caſe 

he had ES Eftare in Totem 5 
Fee 3 where- very Mater 
otherwiſe ears, or at of Fact al- 


— 


922 3 to par in kis Deafl 
bac vice, it ſutfices ; contra if but a Ti Bur Windham u de a 
duabeed. D. 365. pl. 32. Mich. 21 & 22 Eliz. Sir Fra. Leake's Caſe. — = 


Defendant 
by way of Traverſe may anſwer the Matter alleged in the fame Words. 


5. In af the Plaintiff et forth that he was ſeiſed in Fee, and made a Gra © 771 
10% to the Defendant | for Tears who Waſte ; the Defendant Ft . 
pleaded that R. H. was ſeiſed in Fee, — folly} Defendans in Fee, BÞ—— 
—_— Plaintiff and bis Heirs ſo long as R. H. wld have Me. 665. ol. 
hereupon the Plaintiff entered and made the aſe to the yo8.waÞ. 
the — * actes K. Hl 424 os B. without Ii of bis Rp, a= 
Plain iff bad; Judgment in C. B. and it was affirmed in B. R. tor; a D. P. 
the Seiſin in Fee fer forth by the Plaintiff as in himſelf ſhall be 1 
an abſolure Fee tince the Detendant does not diſcloſe any Eſtate but a 
determinable Fee in the Plaintiff which differs from that alleged 
the Plaintiff, and ſo not good without a Traverſe. Yelv. 140. Mich. 
6 Jac. B. R. Ewer v. Moile. 


(La) Sin, Or Tenure &c. See Abowry. 


2 Reſcons the Seiſin is not traverſable; for a Man may diffrai® S. P. but the 
who never was ſeiſed. Br. Seiſin pl. 29. cices 5 E. 4. 62. Tones 


W. 21. 
b. pl. 3. Mich. 13 H. 7. — end 258 Ries. 


pl. 29. cires 5 E. 4 62. 
ro the Earl of B. re. 


| — 
— 7 the 


di- 

dor, that 

EZ 7. Ronda. 77- Nb. 
3. But in C:ſſavit the Ceſſer ſhall be traverſed and not the Seiſin. Br. In Cæſhvit 

Seilin, pl. 29. cites 5 E. 4. 62. — —_— 


and nor the Seifin per Fineux and Rede J. Keilw. 31. b. pl. 3. Mich. 13 H. J. Anon 


5 4 And 
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Aud in Writ of Eſcheat the Tenure ſhall be travers FY 
Selin. Afb + ey % bur ans 


Ein Ward g. So in Right of Ward, and in Writ of * Raviſhment of | 
— WWII We 


Ward, the Defendant pleads Feeffment of the Father of the Infant, he ſball ſay Abſque hoc that 
died his Tenant, and nor that he did not die feiſed. Br. Traverſe per &c. pl. 49. cites 10 K 46 
. for the Sie in Kovithmenr of Ward, ver is Ejeftment of 4 
„nor the S-ifin in Raviſhment nor in W is 

Br. Traverſe per &c. pl. 50. cites 14 H. 4. 24. Per Thirn and Hill. = 2 

Per Catesby, if Lord and Tenant are, and the Tenant is difſeiſed, and diet, and the Lord brings Wii 
of Ward, ſuppoſing tat the Tenant died in his Homage, this ching ſeiſed is pes traverſable; for the 
Lord ſhall have the Ward, tho he does not die ſeiſed, becauſe he died in his t Brooke 
ſays, See the Writ and the Count thereof the Entries; for it ſeems that the Lord ſhall ſay that be 
died in bis Hemage, and not that le Gied ſeiſed of the Land. And in Writ of Ward by the Lord of the 
Ward of the Heir of the Meine, ſuppoſing that the Meſne died ſeiſed in Fee, this is 
Bur ſee that the Entry in Writ of Ward, ard in Raviſhment of Ward, is no more but that he died in 
. Br. Traverſe per &c. pl. 255. cites 18 E. 4. 5. 

S. P. Per Fineux and Rede ]. Keilw, 31. b. pl. 3. Mich. 13 H. 7. Anon. 


S. P. B in 6. So in Treſpaſs the Tenure ſhall be travers d, and not the Seiſin. Br 
Frowny, the Seitin, pl. 29. cites 5 E. 4. 62. ; 
the Pulſ-fhon, the gen is traverſable, and not the Tenne; for the Avowant ſhall have Judgment there 
to have Return for the Services. Aud fo the Difference has always been taken berween — 
paſs and Avery. Keilw. 31. b. pl. 3. Mich. 13 H. 7 Anon. Per Fincux and Rede ]. 


Asin Re- . Where the Plaintiff confeſſes the ſame Tenure that is in the Avowry 

vin the of & ſame Nature, but 2 by leſs Rent, there the Plaintiff ſhall 4 
— ſewer to the Hen. But if the Defendant avows for Service of — 7 
cauſe the and the Plaintiff ſays that be bolds n Socage, there he ſhall traverſe 
Plaintiff beld Tenure, and not the Seilin ; Per Nele J. and Brian Ch. I. agreed it to 
22 be a good Diverlity. Br. Avon ry, pl. 104. cites 20 E. 4. 16. 


mage, Fealty, and Ef unge, and 2 . Rent, and alleged Seiſin by the Hands of the Plaintiff as his ©: 
— for 2 5. .{rrear at Eaſter he avow d. Vee ia he not to av“ ; — — 
this Acre by Fealty and 2 d. of which Services &c. abſque boc that <ve bold of you by Homage, Fealty, and 
—_—— Rent, liodo & Forma &c. Per Huſſey, You ought to traverſe the Scifin, and not the 
enure, as here. And Per 5rian Ch. J. He fhull traverſe the Sein; for the Eſcuage makes the Stroice 
„ and the Deſendant has alleg d Seiſin in the other Service, and not in the Eſcuage ; and therefore 
ſhall traverſe the Seifin of them, viz. of the 2 s. and of the Homage; for all this may be Socage ; 
and therefore he ſhall traverſe the Seiſin of that which makes the Socage Tenure, bur not the Service 
of that which makes the Service of Chivalrv. Br. Avowry, pl. 104. cies 20 E. 4. 16. 

And per Huſſey, in Avowry for Tenure by 104d. and alleging Seiſen &c. the Plaintiff may ſay that be 
Bald of bim by a Hack, abſque hoc that be bclds of bim by 10 d. and ſLall not anſwer to the Scihn; quod 
Brian conceffir. Br. Avowry, pl. 104. cites 20 E. 4. 16. | 

* $. P. Per Fincux and Rede |. ind per Rede J. the Tenure is traverſable, tho" they do not vary in 
the Tenure, in ſome Caſes in Avowry ; As if the Avowant ſbews the Commencement of his — 
ſhews before the Statute of &c. and ſince Time of Memory, and ſhews when his Anceſtor was ſeiſed 
of the fame Lands where the rakirg &c. and infeoft'd &c. to hold of him by Fealty and certain Rent 

ble &c. and for ſo much &c. In this Caſe the Tenure is traverſable, and not Seiſin. Kelw. 
31. b. pl. 3. Mich. 13 H.. Anon. . 

9 Rep. 35. a. in Bucknal's Caſe, it is obſerved by the that where ir is ſaid that when the 
Lord varies in the Nature and Quality ot the Services, that the Tenure is traverſable, this is true when 
the Tenant confeſſes the Tenure in Part, but he cannot traverſe all the Tenure ; as if the Defendant 
in Replevin avous upon the Plaintiff for Rent and Services, as upon his Tenant, the Plaintiff can- 
that he holds the fame Land of a Stranger, abſque hoc that he of the Avowant; bur be 
i Hors de fon Fer; and ſays thas with this agrees 10 H. 6 6. b. and 7. a. 354.6. 
H 6. 25.4. 11 Hg "0 25> Avowry 222. 15 E. 2. Avowry 214- 

175. Ls Gra by Banks Ch. J. that where the 
and Tenant differ in the Services, the Traverſe ſhall be of the "Tenure and not of the Sæiſin; but 


8. In Afiſe of Rent, the Tenure is traverſable, and nut the Seiffn ; Per 
Fineux and Rede J. Kelw. 31. b. pl. 3. Mich. 13 H. 7. Anon. ; 
g. In Replevin the Defendant awow'd, for that the Plaintiff b. Ii of him 
one Acre of in the Placs where &c. by Fealty, and 165. Rent payable 
at two Feaſts ; the Plaintitf replied that he held of the Avowant the ſame 
Acre, and two more by Fralty, and 16 s. Rent payable at one Day, hg 


_—_ — — * — yy 


TS 


Traverſe. 
hat be held the ſaid Acre by the Services payable at 2 it was ob- 
= the Plaintiff wo, not to — v. Tenure. Walmſley 
; for if he ſhould traverſe the Seiſin, that would be a Confeffion 
enure, quod Periam conceſſit; and faid that the Difference com- 
monly taken in the Books is, that where the Parties agree in the Tenure, 
there the Sein is traverſable, Et Vice verſa ; and he conceived that the 
Payment at two Days alrers the Tenure. Godb. 24. pl. 34. Trin. 26 
Ehz. C. | 


B. Throgmorton v. Terringham. 


(Ma) Lin Sole, or Joint. 


N Raviſhment of Ward, the Plaintiff claimed the Heir as Heir of H. In Raviſh- 
who died ſeiſed &c. and the Defendant ſaid that A was fuſed Ir mane of 
ore that H any thing had, and took H. to Baron, and had Iſſue the In- 1, 
fant, abſque boc that H. was ſole ſeiſed at the * his Death &c. and the . that the 
others econtra ; and the Plea held good. Br. raverſe per &c. pl. 142. Avefer and 


I 


cites 37 H. 6. 31. XN were 
and FN. ; this is ſufficient without the fole Seifin; for the Writ and Deelovaim 7s 


. Br. Confeſs and Avoid, pl. 6. cites 1 E. 4. 9. and 2 E. 4 28, 29. accordingly. 

in Raviſhment of Ward by Executors, who counted that A. was ſeiſed in Fee, and held of their 
Teftator in Chivalry &c. and died, his Heir within Age, by which the Lord ſeiſed him and died, and 
the Execnrors Plaintiffs were poſſeſo d, and the De raviſh'd him ; RG 2 chapels 3b- 
ther of the Infant <was only ſeiſed in Riebt of J. bis Wife now Defendant, and the Father ditd, and ſbe ſur- 
del and ſeiſed the Infant ber oxvn Son &c. And Per Cur. This is no Plea, without 
hoc that the Father died ſeiſed in Fee prout &c. Br. Traverſe per &c. pl. 255. cites 18 E 4. 5. 


2. In Treſpaſs, if Sole dying ſeiſed be pleaded in Bar, Title, or Br. Brief, 
tus &c. and avoided by Foint Efate in him and in another who fur vr d, f. 33% ge 
there he ſhall traverſe the Sole dying ſeiſed; for Bar, Title, ication, Tracom 
and ſuch Pleadings, are Matter in Fats. Br. Confeſs and Avoid, pl. 61. per Kc. pl. 
cites 1 E. 4 9. 7 oma 

S P. Ibid. pl. 213. cites 2 E 4 28, 29. 


alleg d in Ayel, Beſayel, and Mortdan- Br. Brief, 
ihe Foint ure in bim and another, and ph 33 8 
the other ſurviv'd ; and without Traverſe; for Writ and Decla- T7,q ore 
ration is not but al; quod nora by both Courts of B. R. and C. B. per &c. pl. 
Br. Confeſs and Avoid, pl. 61. cites x E. 4. 9. | oy _ | 
S. P. Ibid. pl. 213. cites 2 E. 4. 28, 29. ——S. P. Cro. E 795. pl. 41. in Caſe of Cowper v. Temple. 


Where a Man pleads Jointenancy in Affiſe, or Precipe quod reddat, 
or Heiß in Fure Loris, Judgment of the Wie! this 7s ens withen? 
2 in Fast, or traverſing the ſole Seiſin, where the Seiſim is in 

Uxoris; for the Writ is only but Title is Matter in Fact, 
„ , . Traverſe per &c. pl. 237. cites 

4 1 
5 In Dower, if the Tenant alleges Fointenancy in the Baron, and in F. _ 
- who ſurvived, the Feme ſhall ſay that he was ſole ſciſed, ablque hoc that cg ; ces 

were jointly ſciſed. Br. Traverſe per &c. pl. 279. cites 22 E. 4. 39. S C. 
6. Replevin; the Detendant made Copnizance as Bailiff to Sir Anthony 
or e feaſant in his Freehold ; the Plaintiff ſaid be beld the 
in Coparcenary with the ſaid Sir Anthony, as Coheirs to Sir Edw. 
And Harper and Welton thought it not good without hb 
N verſe 


3. But where ſuch dying ſeiſed is 
2 there it is ſufficient to 
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— 


ſal as a Declaration; and this Plea of 
of the Avowry in Effect. D. 230. b. pl. 15. 
— Revl in the Defendant avow'd, for that a Copyboid 

In evm or that 4a Was 
5 and B. C. D. and E. and that C. D. 40 E. 42 2 
atterwards B. died, whereby the Defendant was in by Survivorſhip, and þ 
is ſole ſeiſed, and took the Cattle Damage feaſant ; the Plaintiff confeſs's the 
Grant, and that C. D. and E. died, and that B. and the Defendant ſur. 
vived ; but ſays that B. afterwards ſurrendered his Part to a Stranger, why 
ſurrendered to the Plaintiff, abſqne boc that the Defendant was ſole ſeiſed at the 
Time of the taki It was objefted that the fole Seiſin was not tra. 
verſable, bur rhe ivorſhip only; and that the Jointenancy and Sur. 
vivorſhipare confeſs'd and avoi and fo the Traverſe is double. Bur 
per tot. Cur. the Traverſe is ; for the fole Seifin being alleg'd by 
os ne by Way of Bar preciſely and materially, it to be 
„ d. Cro. E. 795. pl. 41. 42 and 43 Eliz. C. B. Cowper v. 


8. In Treſpaſs by M. Widow &c. the Defendant plcaded that 
before the Treſpaſs B. ber Husband was ſeiſed in Fee, and ſo ſeiſed died, where. 
ty the Lands deſcended to C. bis Son and Heir, who demuſed it to the Defen. 
dant, by Virtue whereot he entered; the Plaintitf replied that before C. 
any thing bad c. A. his Grandfather was ſeiſed in Fee; and in 
tion of a b „ intiff, be made 4 Feoffment to 
rs of B. on f A. | 
10 B. in Fee, ie Bic ther B. died ſciſed in Fee Modo & Forma prout &. 
Upon Demurrer it was adjudged tor the Plaintiff, becauſe no dying ſeiſed 
is pleaded fo as it might be travers d, but with a Sic Seilicus obiir. 


E 


the only Matter traverſable here is the Seiſin in Fee Modo & Forma; for 

the Replication has confeſs'd a Joint-Seitin of B. and M. and to the 

Heirs 1 Anger with a F in B. and is good witch 
1 _ 2 ed wards v. Laurence. 

Freem. Rep. 7 for taking his Horſe, Defendant juftiffed that he was 

292 vl 20: ſeed of ſuch | 27 ed wal the to an & — 

agreed es that F. & was jointly ſeiſed with t paratus eft 

Got — The Plaintiff demurr'd the Plaintif 


iſed ſhould have travers'd the ſole Seiſin. 
traverſe the ſole Seiſin, becauſe the Matter alleg'd by hi 
without a Traverſe. The Chiet J. held 
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no Confeſſimg ror Avoiding neither; 

6. 23. 1 Bulft. 48. 5 H. 7. 10, 11. 

i in the Bar, where a Sole Scifin is i 
——— —— when a Sole Seiſin is alleged in the Bar; 

traverſed; as the Bar muſt, where it is contradicted, 

tainly and poſitively alleged, and cited 1 Ed. 4. 9. Bro. Trav. 279. Yelv. 140, 1 


ſeiſed ; and whatever is neceflarily intended, or impli 


verfable, as well as if it were expreſs d; therefore tho 


OC I GE eos ee oo. as ea RR_S 
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alleged a Seiſin in Fee generally only, yet that being intended a ſole fefion and 
geüm, the Plaintiff may traverſe the fole Seiſin; and ſince the Plaintiff n Avoi- 
makes himſelt Tenant in Common with the Detendant, it had not been dance. And 
enough to ſay, that he is Tenant in Common with the Defendant, wich- Caſe of D. 
out traverſing his fole Seiſin, or that he was ſeiſed Modo & Forma. 2 280 [above] 
Silk. 629. pl. 6. Paſch. 3 Anne, B. R. Gilbert v. Parker. had been ob- 


(aid, 1ſt, that the Court were divided upon it. And 2dly, there may be a Difference 
ceners and ſointerants, and Tenants in Common; for the two firſt are ſeiſed, per My & 
the laſt has a ſeveral Seiſin; and here, to introduce his Traverſe, he muſt make hi 
to enable him to controvert with the Defendanr. 


(N. a) Lin in General. 


* 
LY T was held, that if a Man brings Writ of Ri and counts 
Seitin ot his Anceſtor, or upon his own — this Seiſin 5 
traverfable ; but he may tender the Halt-Mark to inquire of the Seilin. 
Bur it fuch Recovery by Writ of Right be pleaded in Bar in another 
Mion, the Demandant may traverſe the Seiſin by Way of Fallitying ; 
and note, that at this Day the Su in every Action is traverſable by the 
Statute of new Limitations. Br. Traverſe per &c. pl. 338. cites 10 E. 
yt 4 A Writ of Entry, in Nature of an Aliſe, was againſt A. 
who pleaded, in Abatement ot the Writ, that before the Seiſin and Diſſei/ia 
ſuppoled, F. was ſciſed in Fee ot this Land, and being 6 ſeiſed, leaſed the 
Land to binn and his Wife for their Lives, and that his ſaid Wife is in full 
Life at Dale, and is nt aamed in the Writ. The Plaintiff 75 that 
lung after the Heiſin of E. of the Lands aforeſaid, be was ſeiſed in Fee of 
the ſaid Lands, and leaſed them to E. for Life; and that E. being ſo ſeiſed, 
made the ſaid Leaſe tor Lives to A. and his Wife, and that he enter d for 
the Forfe:ture, and was ſeiſed till A. enter d and onſted him. This is a good 
Replication, without traverſing the Seilin in Fee of E. tor that was 
contels'd and avoided betore ; tor when E. made a Leafe for Life to the 
Husband and Wite, he gain'd a wrongtul Fee to himſelf by this Leaſe; 
which Fee is deftroy'd by the Entry ot the Demandant tor the Fortei- 
ture, as is alſo the Jointenancy between A. and his Wife. Jenk. 105. 


I. 

3. Where Seiſin is materially alleged in a Real Action, in a Bar, Repli- 
cation, or Title, it ought to be traverſed ; and the Confeſſton and Avoi- ' 
dence of joiat Serfin and Sur vivonſbip will not ſcrve ; tor the Allegation af ® =agps 


Scitin is poſitive, and is to be underſtood ſole Seiſin. Jenk. 227. Keel, 
pl. 34. | as in a 


Writ of 
of hel or Nortdanceſtor, where the Dying Seiſed of the Anceſtor is alleged by the Words & gazed cam 
in the Count; there a Confeſhon and Avoidance will ſerve, for the Reaton aforeſaid ; and fo if, in the 
Writ of Aycl, rhe Seiſin is alleged in the Ayel ur dicitur. In Mortdanceſter the Writ is for the Jury 
two enquire whether the Anceſtor of the Demandant died ſeiſed. Jenk. 117. pl. 34 


4 In Replevin &c. the Detendant avow'd the Taking &c. Damage 2 Le. 80 
ſealant, ſetting forth, that one F. was ſeiſed in Fee &c. and demiſed the B. 107. * 
and io hin for 21 Tears &C. The Plaintiii replied, that before / Was . 
ſeiſed, Ring H. 8. was ſciſed ia Fee &c. and made a Grant thereof, Ly Copy & C and the 
of Gourt-Roli in Fee. It was objetted, that the Plaintiff thould have Demurrer 
travericd the Sciiin in Fee in J. who might come to the Land by a good eaſe 155 wo 
Title of Puiſne Time Wray faid, there is no Queſtion but where the . Le fer 
Deterdanr alleges a Seiſin in one from whom he claims, there the Plain- forth in the 
tif cannot allege a Scifin in another from whom he claims betore the A’ was 
5 E Seiſin 


e 
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Sein of &c. withour craverſing, conſeſſing, and avoiding the $eis.. 
- alleged by the Detendant. And Judgment was given for the 22 
the Avowry Cro. E. 30. Trin 26 Eliz. B. R. Herring v. Blucklow. 

t to 


ough 
have concluded thus, (viz) And fo he was ſeiſed the Cuſtom till rhe Avo' Prætextu 
* ane — e Mn Cin the gr 


| 


| 


(O. a) Tith, or Intrafion. 


Heath: 1. NErinue of 4 Box of Charters, baif'd by T. to the Defendant to dell. 
Max. 113. ver to the Plaintiff. The Defendant ſaid, that they concern'd thy 
S ©. ©* Manor of B. whereof be bimſelf is ſeiſed, and was po ed of the Box of 

Charters till the ſaid T. took them, and after be bail d them to the Defen. 
dant, as in the Declaration ; by which he retain d them, as lawtully he 
might. The Plaintiff ſaid, that before that the Defendant any thing bad, 
R. was ＋ of the Manor, and poſſeſſed of the Charters, and gave them to 
the ſaid T. who deliver d them to the Defendant, and after R. died ſeiſed, 
and the Defendant intruded. And the Defendant rejcin'd, and maiatain'd 
the Bar, abſque hoc, that be intruded alter the Death of R. prout &c. 
And, per Cur. this is not traverſable; tor the Subſtance is the Title of 
R. which ought to be traverſed. Br. Traverſe per &c. pl. 196. cites 
5E 4 85. 


— — —— — 


(P. a) Neceſſary in what Caſes. 


Every Bar 1. O all Bars that are pleaded in the Affirmative, the Plaintiff, in his 
ought to be Replication, ought either to traverſe the Bar, or confeſs and avoid 
— 7 the — 10. 


L 
jt 


leſs in Special Caſes, (or by Denial thereof may be added; for this is commonly ſaid to 
is Rule.) 2 Lutw. 1625. Trin. 1 Anne, in the Appendix, by the Reporter in the Caſe 


FL 

2 
875 
12 
4 Es 


2. In Treſpaſs the Defendant ſaid, that the Place is his Franktenement 
&c. The Plaintiff ſaid, that J. P. was ſeiſed in Fee, aud infeaff d bin, 
by which he was ſeiſed till the Defendant did the Treſpaſs ; and he re-enter, 
and brought the Action. The Defendant ſaid, that M. was ſciſed, and died 
ſeiſed, and his Heir enter d, and died without Iſſue ; and the Defeadant at 
Heir enter d, and ſbem d How Heir &c. and of ſuch Eftate he a at 
the Time of the Treſpaſs. And the Opinion was, that it is no Plea ; for 
he has nor traverſed the Replication, nor confeſs d and avoided it; lor 
it may be, that the Defendant diſſeiſed the Plainritf, and inſeoſſ d N. 
who died ſeiſed, and ro whom the Defendant is Heir, and he ſhall not 
take Advantage of this Deſcent. Br. Replication, pl. 18. cites 7 H. 


6. 31. 

3. Where the Plaintiff alleges a Negative, the Defendant may anſwer 
in the Affirmative without Traverſe. Br. Traverſe per &c. pl. 63. cices 
7 H. 6. 43. | | 


Plaintiff 


in | 
Debt in the Name of M. without bis Aſſent, the Defendant ſaid, that be retain'd / im at B. &c. by «bib 
4 In 


be ſued bim with Ajent of M. without traverſe, and well. Br. ibid 
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4 la Treſpaſs the Defendant ſaid, that be and A. did the Treſpaſs, to 
which A. the Plaintiff has releaſed &c. by this Deed &c. The Plaintiff 
. that A. did not do the Treſpaſs, but thereof is Not Cailty ; and a good 
Replication. Br. Replication, pl. 64. cites 11 H. 6. 35. 
3. Dower againſt R. and F——R. ple ade Nontennre generally; and F. 
as Tenant of the Hntierty, and pleaded in Bar; and no Plea, wit 
out ſaying abſque hoc, that R. any thing had, by which he faid according- 

But atter Newton agreed the Plea good without the Traverie. 

Several Tenancy, pl. 17. cites 22 H. 6. 44. 

6. Where the one Harty traverſes, the other, who rejoins to him, ſhall not 
traverſe alſo ; bur it ſuſſices ro maintain the Writ. Br. Maintenance de 
Brief, pl. 14. cites 9 E. 4. 36. . 

7. When the Tenant pleads in the Negative, it ſuffices for the Deman- .4; where 


dant to an/wer iu the Aſirmative. Br. Maintenance de Brief, pl. 14. cites be pleads 
9 E. 4+ 36. 5 * **, 


for the other to ſay, that Texant the Day of the Writ purchaſed, Priſt. bid. 


g. In Ai the Tenant pleaded Ferff ment of the Anceftor of the Plainti 
with 8 whoſe Herr be is. The Plaintiff ſaid hs the ſame 4 
ceftor is yet alive at D. in the County cf N. and a Replication. Br. 
Replication, pl. 63. cites 11 E. 4 18. 
9. In Aste, if the Tenant pleads Feoffment with Warranty of the Father 
of the Plaintiff ſimply, the Plaintiff may ſay, that it was upon Condition, 

thout Traverje, that it was not timply ; tor it is 20 Defect in the Bar. 
Br. Nugation, pl. 15. cites 13 E. 4. 24. 

10. In Appeal of Death by the Hur, it is a good Plea that be bas an el- So in Appeat 
der Brother «ho is Heir, without traverſins that the Plaintiff is Heir ; Per ® * = 
Hutiey Ch. J. Br. Traverſe per &c. pl. 279. cites 22 E. 4. 39. 2 


Was not 
lawfully ac- 
ccupled &c. Br. Ibid 
next Heir, nor the lac e accoupled. Br. Ibid. 


Fo to allege Outlaury. Br. Ibid. —— fd in thoſe he ſhall not traverſe the 


11. In Formedon, if the Tenant pleads Feoffiment of the Anceſtor with 
Warranty and Aſſets deſcended, it is a good Replication that after the Aſ- 
ſets deſcended, and before ihe Act ion brought F. N. had recovered the Aſſets 
by elder Title, and had ſucd Execution; Quod nota by all the Juttices Ar- 
guendo in Treſpats. Br. Replication, pl. 66. cites 1 E. 5. 3. 
12. Where the che alleges Dying ſeiſed in Tail, and the other dying ſeiſed 
in Fee, there are 2 Affirmativ es; and therefore there are ought to be a 
Traverie, and becauſe nor, therefore ill by the beit Opinion. Br. Con- 
tels & Avoid, pl. 64. cites 5 H. J. 11, 12. 
13. In ſome Caſe Plea ſhall be good without Traverſe for the Miſchief cf » s, Þ per 
the Trial, as where a Man * pleads Baſtardy, the other ſays that Malier, Huſſey Ch. 
and well; Quære inde, without /aying, And uct Baſtard. Br. Traverſe J. Br. Tra- 


per &c. pl. 189. cites 6 H. 7. 5. Per Huſley and Fairfax. A pi 
14. But where the Thing is to be tried ultra Mare, there it is good Law, _F E 


he need nor traverſe. Br. Traverſe per &c. pl. 187. cites 6 H. 7.5. 4 39. 

15. Where one juſtifies by Leaſe from F. S. the Plaintiff ſays that F. O. 
mnfeoff* d him before, it is not good without Traverſe. Cro. E. 754 pl. 17. 
Paich. 42 Eliz. C. B. in Coverr's Caſe. 

16. When a Matter is expreſaly pleaded in the Afirmative, which is ex- 
preſsly anſwered by the other Party in the Negative, there a Traverſe is 
needleſs, becauſe there is a ſulſicient Iiſue joined, as 36 II. 6. 15. is. Cro. 
E. 755. pl. 18. Huiſh v. Philips. 
17. As where A. was bound in a Statute Merchant to B. the Deſendant Yetv. 38. 
in 6ool. to the Ce, C. defeaſanc'd, that it he paid ſuch Sums at ſuch Pai. 1 Jac. 
Days, the Statute thould be void. In 1:4its Orerela by A. he Ped — 
that he was Paratus at the ſaid Days and Places to pay, & obtrl:7 * taid . C And 

ums, 
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the? ſeveral Sams, and C. was not there to receive them. The Defendant pleaded 2b , 
— ſuch a Day C. was at the Plice where &c. and 22 pon ee 
— Joh ther the Plaintiff, nor any for him, were there to pay it, abſque hoc that the 
ment upon” Plaintiff obtulet the ſaid Sun at the ſaid Day &c. and thereupon the Plain. 
Error tiff demurr'd. It was held, That the Traverſe was not good; fr there 
brought being an expreſs Affirmative before, Quod paratus fuir, & obtulit &c. 
= Jug. and Non Obtulit being an expreſs Negative, there thall not be any Tra. 
ment was af. verſe; Wherefore it was adjudged tor the Plaintiff. Cro. Eliz. 754, 


I. in »"55. pL 18. Paſch. 42Eliz. C. B. Huiſh v. Philips. 
per 


tot. Cur in omnibus Cro. . 13. pl. 17. Paſch. 1 Jac. R R. Philips v. Lugre, S. C. and Judy. 
ment affirm d. 


18. In ſecond Deliverance the Caſe was, that J. being Leſſee for 7; 
9 Elis. affign'd bis Eſtate to A. the Plainniff. Tis Detendanr 2 tha 
before the Grant to A. viz. 8 Eliz. Z. Mg d bis Eftate to the Defendant 
without traverſing the Grant to the Plamiiff. Williams faid, there needs 
no Traverſe; tor being red the 8 Eliz. it is impoiſible ic ſhould be 

rantedg Eliz. and cited 2 Ed. 6. and 1 H. 5. But Anderſon held that 
ought to traverſe; tor it is impoſhble to confeſs and avoid a Grant by 
Contetfion that was granted to another before; for if it were fo, the 24 
Grant is void, and being conteſs'd, here ought to be a Traverſe ; Walm- 
fley contra; But Glanvill and Kingſmill held, that there muſt be 2 
Traverſe; for there ought to be a Conſeſſion betore there can be an 
Avoidance, but here he dues ant confeſs the Grant, but pleads Matter that 
denies its being granted. And at lait Anderſon gave judgment chat he 
ought to traverſe. Ow. 142. 44 Eliz. in C. B. Ayer v. Joyner. 

if the 19. The Pla of the Detendant ought either to confeſs aud avoid, or tra- 

Plaintiff in. verſe the material Point in the Declaration; and Confeiſion is only where the 

— 3 — 2 the ſame Thing; and where 

as F they vary in Eftate in the Quantity of it, there ought to be a Traverſe, 
hes djs, Vel. 140. in Caſe of Ewer v. Moile. 

fondant would — lng as 7. D. bas [ſme, he muſt take a Traverſe ; for tho they agree 

in the Nature of the Eſtate, yet they in the Subſtance by reaſon of the ditferent Limitatiom 

Yelv. 140, 141. Mich. 6 Jac. B R. in Caſe of Ewer v. Moile. 

o if the Plaintiff in Waſte declares of an Eſtate to Tim and bis Heirs Males, and the Defendant drrices 


Eſtate to the Plaintiff and his Hers Female &c. this is not good without traverſing the Eſtate ſurmiſed 
by the Plaintiff. Yelv. 141. in Caſe of Ewer v. Moile. 


20. In all Actions where the Plaintiff makes a Title to the Thins in De- 
mand, or to a Thing for which he demands Damages, there the Defen- 
dant ought to make a better Title to himſelt, and to traverſe the Plain- 
tiſl's Title, or otherwiſe to conteſs and avoid it. Arg. fuit conceſ-· 
_ per tot. Cur. Yelv. 174. Hill. 7 Jac. B. R. in Caſe of Prieſtly v. 

V hice. | 

21. When a Man jr»fifies all the Fact, there needs no Traverſe. Mo. 
$64. pl. 1192. Hill. 13 Jac. Weaver v. Ward. 

22 He who plerds in the Negative, ſball never take a Traverſe; for he 
matt only maintain his Bar; Per Jones and Whitlock. Palm. 511. Hill. 
3 Car. B. R. Farrer v. Gate. | 

23. Where any Thing pleaded is directly contrary to the Matter in the 
Declaration, ſuch Plea is not good without a Traverſe, but it is in the 
Election of the other Party to paſs by ir, or to demur upon it; Per 
Twiſden J. who faid that this ſeemed to be a Rule as to Traverſes. Sid. 
301. Mich. 18 Car. 2. B. R. in Caſe of Courtney v. Phelps. 

2 Mod. 60. 24. North Ch. J. faid, He had always taken the Law to be, chat 
Mich. 27 when you come to the Replication, the omitting of a Traverſe where it ought 
Car. 2. C. B tg be taken, was Matter of Subſtance ; for it they ſhould not be bound to 
o_ * accord- traverſe, they might plead on ad infinirum. And he faid fo he had olten 
* ſeen it ruled in B. R. that Hoc paratus eit verificare, initead of Hoc pe” 


e 


Traverſe. 
At ano inquiratur per Patriam, or De hoc poni 
4 bitance. Freem. Rep. 203. pl. 205. 


ks 


of Snow v. Sir W m. Wiſeman. 88 
25. In Replevin, the Defendant made Connſance as Bailiff to Sir P. W. Mod 516, 
g torth, that he was ſeiſed in Fee of the Place where &c. and fo Rib. .& 


ſettin | ag" M. in N R. 
»fifes the taking Damage-feaſant ; The Plainritf replies and confeſſes the 

1215 of Sir P. W. but pleads, that Sir CG. N. his Father wwas ſei e. in © 
Fee, and made a Leaſe to N. R. for 3 Lives of the Place where &c. that Bradburn 
W. R. was dead, that F. V. entred as Occupant, and made a Le þ oy 3 | 
be Plaintiff. The Defendant demurred, for thar the Plaintiff had nor bares fag. 
traverſed the Seifin in Fee of Sir P. W. the Son. It was held per Curiam, ment was g- 
that either in Treſpaſs or in Avowry, it a Freehold is it muſt be vey. —— 
umerſed, unleſs the Party does wholly confeſs and avoid it by a defeaſ- C 164. 
able Title, only with this Difference, That if in Action of Treſpaſs a Hill Term 
Freehold is pleaded, the Party may traverſe it generally, without indu- following it 
cing his Traverſe by a Title; but in Avowry, the Traverſe muſt be in- was adjudg'd 
duced by Rn a Title; Et per Curiam, the Want of a Traverſe That 
is Matter of Subſtance in the Principal Cafe, becauſe there are 2 Afirma- the Rar was 
tives in the Pleading, and that will not admit any Trial without a Tra- ill for want 
verſe ; theretore tis not helped by a 17 Rn ; but a ſuperfluous of 2 Tra- 


Traverſe is ouly Matter of Form, it doth the other Party nv Injury. Yi; that 
3 Salk. 354, 355- pl. 7. Mich. 4 Jac. 2. Radborne v. Kennadale. 49 
Parcel of the 
Manor Tempore captionis ; for tho it was granted that the Reverſion of the Locus in quo remained 
parte of the Manor after the Demiſe for three Lives; yet the Place itſelf and the F were ſever- 
ed by the Den ĩſe, and by Conſequence they were not Parcel of the Manor T &c. therefore 


the Plaintiff oughe to have traverſed that which the Defendant had affirmed (viz.) that the Locus in 
quo was Parcel of the Manor of A Tempore quo &c. And as to this Matter there is a Di be- 
tweer. Replevin ard Treſpaſs; And Court held that the Seiſin in Dominico of the Place where 
&c. was not traverſable; for "tis not expretsly alleged in the Conuſance, that Sir P. &c. was ſeiſed 
in Domir ico of the Place where, but only by Conſequence as it was Parcel of the Manor of Aſley, of 
which he (ir P. W.) was ſeiſed in Dominico; therefore if he had traverſed the Sciſin, it muſt have 
been of all the Manor. The Judgment was afhrmed. 


26. The Default of a neceſſary Traverſe is 
a general * + end Carth. 166. Mich. 2 W. & 
Bradburn v. Kennerdale. 


e, and not aided by 
B. R. in Caſe of 


CY 


(Qa) Neceſſary in what Caſe, I lere there 5s a C. S 5) 
fe ſens and avoiding. 


t. "HERE the Matter is conſeſſed and avoided it xced not be tra- 
verſed. 3 Salk. 353. Paſch. 9 W. 3. Anon. 3 
2. In Annuity the Plaintiff declared upon Preſcription, the Defendant Bus where 
ſaid that it was granted upon Condition, which is broken on the Part of the 1 «<4 
Plaintiff ; and no Plea per Cur. without traverſing the Annuity by Pre- 7 ir — 
3 For Annuity by Preſcription, and Anunnity Ly Grant upon Condi- ſuffic ent for 
tian cannot be extended to une and the ſame Annnity. Br. Contets and avoid, the other to 
pl. 63. cites 32 H. 6. 4 Vas es 
Conditicn &c. without traverſing &c. for it may be intended one and the ſame Feofiment ; i 
verſity. e ei. 4 9 


3. Where the Plaintiff confeſſes as much as the Defendant alleges and 4 in Treſ- 
aore, he need not traverſe. Br. Traverſe per &c. pl. 143. cites 37 H. 6. E the De- 


tendant 2 
3+ | tifed for 
Con:mun «© 9 


pendant to Ii Flouſe in D and 40 Acres of Land in the — where &c. The The P/aint'F jard that le 
5 1401 
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bad no Common tl ere, but during the Time be dxcelt in the ſaid Houſe, and be did nt dell there at the Tim, 
the Treſpa/s, abſque hoc that he had Common there in other Manner; per Choke where the Plaingi ” 
feſſes all that ici m Defendant hos ſaid and wore; he need to traverſe; Rut r Prifor he ought to 
traverſe ; for he docs rot confeſs all that the Defendant has ſaid, for he claimed Common there? 
times ; And the Plaintiſf faid, that he had not Common there, but when he dwelt in the Houſe to 
which — ra_S Common Modo & Forma &c. Br. Confeſs and Avoid, pl. 22. 
Ates 37 8 * 

For in Aſſiſe if the Tenants pleads Forf ment of the F. 
Plaintiff ſays, that it d upon Condition &c. and that he 
not to traverſe &c. for he has confeſſed all that the Tenant faid and more, which Surplus atoids the Bay 
of the Tenant. Per Choke. Br Corfeſs ard Avoid, pl 22. cites 37 H. 6. 36 P. 
cites 6H. dd, ee 197. cites 6 H. 7. 5. tee 
ay ms =_”_ —__— Nes 

S elſewhere, i one alleges dying ſeiſed, alleges Deviſe of bim cobo died ; 
Nee 22 


D 


Br. Traverſe 4. In T the Defendant ſaid that R. H. was ſeiſcd in Fee, and in. 
per & pl. fegffed 2, who infeoffed 3, who infeoffed 5, and one area, and the 4 infefed 
S '7he Defendant and gave Colour to the Plaintiſt; and the Plaintiff ad, 

that befcre R. H. any Thing had, F. H. was ſeiſed in Fee, til by the ſaid 

— diſſeiſed who — 4 | „* R. r the 2, who 1 
eoffed the 3, who infeofft 4 others, by which they were ſei 
2 thew'd how «oy Anregen 441 
iſed ti did the Treſpais, and the 
id not diſſeiſe J. H. And a good 


In R in the Defendant avow'd for that W. R. was ſeiſed ard 
4 E Anne 
taking &c. Damage feaſant. ati ed, that true it is, 
W. R. was ſeiſed &c. but before he made a Leaſe to the Defendant he made 
another to the Plaintiff , which is ſtill in being and not determined; this 
is ſufficient without a Traverſe, becauſe the Title of the Defendant is 
confeſſed and avoided. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. B. R. Anon. 


Denial of the Thing. L. P. R tit. Traverſe cites Paſch. 24 Car. B R. 


— nn 


—— 


See (W)plz (R. a) Good or not. Where there is a Confeſſhng and 
avoiding. 


HERE the Plea is ed and avoided, and then a Traverſe 
e ed fon Ld. 
Rep. 238. Trin. g W. 3. in Caſe of Lambert v. Cook, cites 

and avoid 6x. 33 H. 6. 28. 
. tate Dot gag 

ſed a Leaſe ears to V. R. w gned it wh 

Was till the the Plaintiff ouſted bim and diſſeiſed 
2 e 


oh the Plainciff en chr — Ihe Sn 
. inti e c t 
INA ment made by the 


V. 


Townſend | 


lorry of the 
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Mo. 337. 
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Diſſeifin, 
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ng one M. 
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any 
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Abatement 
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& Forma 
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paſs 
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ance from B. 
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Detendant 
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Se (8) fl 5. (S a) Good or not. Where the Party may wage his 


of ki 
came to the Cſe of the i wb 
rally how ir came to the Defendant ſaud that 
be did not borroxv, and a good Iſſue notwithſtanding Law. E Tanz? 


per &c. pl. 245. cites 13 E 4. 4. 


S. P. Br. 3. H in Debt upon i lead No ſuch 
Ibid. pl. 27 5- Submit; tor he may wage his Law, and there he — 
= * Cauſe of the Debt, nor Contraf?. Br. Traverſe per &c. cites d H. 
4 6. 5. 
But Br. Traverſe &c. pl. 24 he 
. peu 1 his Law tht be 
No ſuch Arbitrement, and yet he i P. Be. 
Arbitrement lies in Notice of Conuſance of it, 


Contra in Debt upon A Leaſe for Years, or + Arrears of Account 
before Auditors, there he cannot w i W 5 r 


Leaſe. —— Br. Traverſe &c. pl. 264. cites 21 E. 4 55. That he may ſay Nul tiel Ac- 
count, and yet may wage his Law. Brook ſays, — 


OG 
P 
= 


In Detinne of Charters, the endant may traverſe the Bailneat, be- 
nnn re 
3. 


3 
5 
75 


1 7 


77 
7 


inue of a Cheſt ſealed with Charters, the Defendant ſaid that it is a Box ſealed with Charters 
Predeceſſor of the Plaintiff delivered to the Defendant, in Pledge for 100 s. borrowed, which be 
nnn , abſque boc that be detained ſuch Cheſt of Charters ; and a 
per 


De- 6. But where he may wage bis Law, there he ſhall not traverſe the Bail- 
Ae ment; By all the Juitices. Br. Traverſe per &c. pl. 228. cites 8 E. 4 3. 
to re- bail when &c. the Defendant ſaid that be bail'd to bim to Bail to a Stranger, which be has done, 
ue hoc that it was bailed to bim to ve-bail, prout &c. And per tor. Cur. it is no Plea, becauſe he may 
his Law, and fo ſhall not traverſe the Bailment. Br. Traverſe per &c. pl. 264 cites 21 K. 
in Detinue of Goods, and counted of Bailment, the Deſendest ſaid that the [ame Day Be. and 


fendant prout &c. 


: 
; 


8 


5 


1 
4 


455 


per tot. Cur. except Brian, it is no Plea ; for it is only Argument; And aiſo 


when the Defendant may wage his Law, as here, he ſhall not be ſuffered to traverſe the Meſne Con- 
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e and in Debt upon Puyine of a Horſe, That he did not buy is no Plea; for it is only Nihil Dever 
urgamemtativel y Br. Traverſe per &c. 4 71 3" | N 


(T. a) Good or Neceſſary. Where the Writ o- Cont i See (D. b) 
of more or leſa than it ought to be. 


LIJPON the Enterpleading in Detinue of Goods, the ane ſaid that 
they were delivered upon Condition to ffand to the Arbitrement of 
V. F. who awarded that he ſhould do ſuch an Af, which be has done, and 
that the other ineo bim, which he has nat done, and pray'd Livery; and 
the other /ard that be awarded this, and that the other ſhould be bound to bim 
is 100 l. which be has not dune, abſque hoc that be awarded as above. Per 
Aſcough, Where a Man alleges an Award where the Award was of this, 
ard more, there the other thall fay that he awarded this and ſuch another S. P. 
Thing, ab/que hoc that he awarded this only. And per Newton, Where Trier and 
a Man pleads Award of 3 Things, and that the Defendant has done 2 of 
them, and not the zd, where in Fatt the Award was but of 2 Things, 
the ocher may /ay that he awarded the 2 Things which he has perf 
que bcc that he awarded the third; and there it is ſufficient for the 
to maintain that he awarded the third Thing. Br. Traverſe per 
&c. pl. 68. cires 19 H. 6. 3. 19. 

2. Detinue of rwo Bonds, che Garnifoee pleaded Arbitrement made be- 
tween the Plaintiſf and him, that the Plaimiff ſbould make Partition of the 
Manor of B. and f 100 Acres of Land in C. and pay to the Garniſbee 10/. * Orig, is 
and faid that the Plaintiff had not made the Partition, nor paid the 101. (Tenant) in 
the Plaintiff ſaid that they awarded as above, and aljo that the Garniſbee all the Edi- 
ſhould deliver to him a Deed of Annuity &c. abſque hoc that they awarded tions, but ir 
as above only. And per Patton, the * only cannot make Iſſue. Br. Tra- gen it 
verle per &. pl. 88. cites 21 H. 6. 18. (Tantum.) 

3. By which the Plaintiff ſaid that the Award was, that he ſhould make 
Partition of the Manor by itſelf, aud of the Land by itſelf, abſque hoc that 
they awarded that the Partition thould be made of che Manor and Land 

her prout &. and fo ad Patriam; and twas faid there that 19. 
the (only) was not ſuſtered to make Iſſue alfo ; god {ror ; therefore fee. 
Br. Traverſe per &c. pl. 88. cites 21 H. 6. 18, 19. 

4 In Lebt of 41. the Plaintiff counted of a Leaſe 20 Acres of Land, 
rendring 41. per Ann. and the Defendant ſaid that le leajed the 20 Acres, 
and 12 other 22 the ſame Term, rendring the 41. per Aun. judgment 
ot the Count; the beſt Opinion was that he ought to traverſe, ab/que 
ler that ke leas d the 20 Acres only prout &c. Br. Traverſe per &c. pl. 


381. cires 32 H. 6 3. 2 
$. Delt upon a Lease of 4 Acres of Land for 4 Rent, the Defendant 5. ©. cited 


demanded F udgment of the Count, becauſe the Plaintiff leaſed the Acres, and Le. 44 pl. 
a Rectory, 25 10 5. L. / "ad 3 24 


J 
ut, and View of Frank-pledge, for the fame Sim, and the Cai * 
did not traver'; abſque huc that he leaſed the Land only for this Rent. And Kempton 
the beſt Opinion was, that he ought to traverſe ; tor the Leaſe of the 4 v. Bella⸗ 


Acres is not a Leaf of the Rectory and Relidue. Br T raverle per &c. - , 
pl. 33. cites 35 Kl. 6 38. Biz CR 


and the 
Court clear of Opinion, that for Want of ſuch Traverſe the Plea is not good. 


6. But in Debt upon a Lenſe, it is a gelen to the N rit, without tra- S i» Debt for 


verling that the Pluntiff an another leaſed * ts alive, or that the Zee _—— r 4 
das mais te is Deſendiat, and another who is alive; tor there every ge jeajed 
5 i one 
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&c. the De- one leaſes the Entire, and the Entire is leaſed to every one. Br. Tra. 
fee: + verſe yer . pl. 33. cnes 35 H 6. 38. 

cres ſaid, 
that Ne leſſa pas, and to the 10 Acres that he leaſed to him and bis Feme cb is ale 11:4 
of the Writ; And by the Opinion of the Goure he ball {xy tht e leaf the ———— 
ke leaſed the 14 Acres, prout &c. Br. Traverſe per &c. pl. 249. cites 17 E 4 


7. So of Selling @ Horſe by 2, or to 2, and the Action is brought 
or againſt one. Note the Diverſity. Br. Traverſe per &c. pl. 
35 H. 6. 38. 


by one, 
33. Cites 


Br. Avow- $, Avowry by Tenure of 2 Acres by 12 s. The Plintiff faid be hel 
. thoſe 2, and 2 others by 105. abſque hoc that be beld the 2 Ly 12 5. Per 
Br. Double, Keble, This 2 but may take the Ouantity of the Services 


pl 3. cites Proteſtation, 
0.—ͤ— 
Brian ſaid 


. 
to ty rvices, traverſe the Sei/in; & 
jornatur. Br. Traverſe per &c. pl. 310. cites 8 H. J. 5. hy ”" 

inti plead otherwiſe ; for there is no Reaſon that for the Falſe Avowry the Plainig 
ſhould be at any Miſchief, bur he 23 — it then, and then if he Arco. 
of more than 10s. and he alleges 12 s. he cannot traverſe the Tenure, abique hoc that he holds by 
12s. and as to the 2 s. Reſidue 43 — a Foy him in the Quan- 
tity of the Land, which here he does not; but Keble contra, as here, SH. 7. 5. pl. 1. 


9. If White-acre and Black-acre be adjoining, and are holden the one of 
55 S. and the other & 4 D. and F.S. difftraias, and avows for btb Acres, 

may well traverſe the Tenure; Per Periam J. Godb. 2. in Caſe of 
Throgmorton v. Terringham. 


See (M) (U. a) Not good, by its mot anſwering the Point of the 
wo Writ, or being only to Part. 


1. IN Account againſt Guardian in Socage, it is no Plea that the Au. 
ceftor held | Ao in Chivalry, by which he ſeiſcd the Ward, unleſs he 


traverſes abſque hoc that he beld of him in Socage, prout &c. Quod nor; 
for he ſhall anſwer the Point of the Writ. Br. Traverſe per &c. pl. 373- 
(bis) cites 10 H. 6. J. 

2. In Caſe for 


Stopping 2 Sher, ot the and traverſed that be 
Ligkes alizer, vel alio Modo. Wilkens J. faid this was 
the Declaration, but ſhould have ſaid 
Reſidue, and not have travers d at 

2 Lights, and as to the 3d it is no Anſwer; and thereupon 
r 2 Bulſt. 116, 11). Paſch. 9 Jac. Newall 
v. 


3. If a Traverſe is tao narrow, and ſhort of the Matter traverſa 
this is Subſlance. Carth. 166. Mich. 2 W. & NM. in B. R. in Caſe 
Bradburn v. Kennerdale. ; 


ins 3 Lights totaliter, the Defendant jufified the 
9-7 Us, l Joe 


no wer do 


(W. a) Of an Immaterial Traverſe. 


| I. HERE the Pla, or Matter of the Plea, is not ſufficient, chef 
3. the Sans ceo ſhall not aid it, rb the Sans ceo or Tr2verſe le 
H. 6. 35. and. Br. Traverſe per &c. pl. 132. cites 9 E. 4. 40. 


2. In 


Traverſe. 
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2. In Treipats the Defendant ſaid, that F. Long, and Alice his Fame, 
were ſeiſed in Fee jointly, and F. ſurvived Alice, and died by Proteffation 
ſaiſed, and couvey'd to the Defendant as Heir by Deſcent, gave Colony. 
And the Plaintiff ſaid, that before the ſaid F. any thing had, the ſaid 
Al:ce was ſeiſed in Fee, aud tec F. to „ by which be was ſciſed in 
Right of the ſaid A. and after they granted the [aid Tenement to two by Fine, 
who re-infeoff*d the ſaid F. and A. and to the Heirs of the ſaid A. and the 
Plaintiff convey'd to him as Heir of A. Abſque hoc, that the ſaid F. was 
ſeiſel in Fee; and fo to Iſſue, and found for rbe Plaintiff, Per Brian, the 
Traverſe is void; for it J. was teifed in Fee or not, — by the Fine, 
which is confeſs'd by both, his Intereſt in Fee was in d, fo he 
onght to have traverſed, that F. was not ſeiſed in Fee after the Fine ; quod 
priſot Conceffir, that the T raverſe is void for the Cauſe aforefaid ; bur 
Caresby contra. Br. Traverſe per &c. pl. 271. cites 21 E. 4. 83. 

3. In Replevin the Detendant avow'd the taking Damage feaſant. The 
Plaintiif replied, that J. S. made a Leaſe to him, by which he enter d, and 

in his Cattle. The Deſendant rejoin'd, that before the Leaſe made to 
the Plaiatiff, J. S. made a Feoff ment to bim. The Plaintiff mainta:n'd the 
Leaſe, 2b/que hoc, that F. F. Seifitus feoffavit. It was per tot. Cur. 
that the VV ord ſcſitus is idle, and ought to have been leit out; for a Man 
cannot make Feottment, unleſs he is ſeiſed. Godb. 111. pl. 132. Mich. 
28 and 29 Eliz. Hales v. Home. 
In Replevin &c. the Defendant avow'd &c. and the Plaintiff 


replied 
in Bar, that the Prior aud Convent of N. were ſciſed in Fee, aud ſo convey d 


a Title to himſelf by a Leaſe &c. The Plaintiff [Defendant] rejoin'd, 
abſque hoc, that the Prior and Convent were ſciſed in their Demeſne as of Fee 
&c. Upon a Demurrer the Judges agreed, that this Traverſe was good, 
notwithitanding it was faid a thing impoſlible, (viz. that the Prior 
Com. ent can be ſeiſed of Land, whereas the Monks are dead Perſons in 
Law, and therctore can have no Seiſin, bur the Prior alone; the Monks 
being ia Conſideration of Law as Dead Perſons, and therefore ir ſhall be 
taken as if it had been pleaded, that the Prior was ſeiſed, without men- 
tioning the Convent ; fo that the Traverſe is and the Word Convent 
ſurpluſage. And. 268. pl. 276. Trin. 32 Eliz. v. Downi 

5. In upon an Obligation, where the Condition was, one 
Lea ſhould be his true Priſoner, and pay every Month for his Diet, and the 
bees due to the Plaintiff, by reaſon of his Office, the Detendanrt pleads the 
Katute of 23 H. 8. and that this Obligation was made tor the Eaſe and 
Favour of the Priſoner by Colour ot his Office. And the Plaintiff re- 
plied, that the Fleet is an ancient Priſon, and that Time out of Mind &c. 
they uſed to tate ſuch Obligations, abſque hoc, that this Obligation was made 
for the Eaſe and Favour, contrary to the Statute ; upon which the Defen- 
dant demurr'd generally. But Arthowe pray'd judgment, for that the 
Traverſe waives the Matter before, which was bur an Inducemenr. 
And in 23 H. 6. there is an Exception of the Warden of the Fleet, and 
the Warden of the Palace of Weſtminſter, that they might take fuch 
Obligations which they uſed ; ro which the Court agreed. And tor 
that the Traverſe over deſtroys the Bar, the Defendant ong ht to have join d 
in that; upon which Judgment was given tor the Plaincifl, it &c. Her. 
146. Mich. 5 Car. C. B. Harris v. Lea. 

6. Where a Traverſe is immaterial, unleſs there be a Special Demurrer 
to it with the Cauſes ſhewn, it thall not vitiate the Pleadings; bur it is 
naught upon a Special Demurrer. 2 L. P. R. 588. Tir. Traverſe, cites 
Mich. 6 W. & M. 


7. Replevin. The Defendant avow'd Damage feaſant in his Freehold 2 Salk. tor. 


The Plaintiff in Bar replied, that B. was rite & legitime ſuch a Day ſeiſed 5. C du 


does 


in Fee of che Manor of N. whereof the Place is, and Time out ot Mind not appear. 
has been Parcel, and lays a Cuſtom for the Copyholders to h:ve Common in —3 Satk. 


the Place where; and then ſets out a Grant of a Copybel.! Tenement &c. 3 


tt 


55 pl. 9. 
S8 C. accord- 


— E * 
636 — 
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ingly ; only to þimſelf from B. &c. The Defcadant rejoin'd, that the Cattle 
—— 174 22 in his F id e bee, that B. at the Day — 
Gent is cr. Bar mention'd, was rite E legitime ſeiſed in Fee of the Manor, and granted 
preſlv men- the Copy hold Eitare to the Plainriif &c. The Plaintiff demurt d. Fx. 
tion'd, and ception was taken firſt, that the Defendant c not to have traverſed 
—_ the Rite E legitime; nor, 2 the Day of Seiſin, becauſe if the 
1s not mare- Time ot the Sciſin is not material, it it were before the Grant. Judy. 
rial; fora ment was given tor the Plaintitt, 2 Ld. Raym. Rep. 902. Trin. 2 Ann. 
— Hellior v. Selby. 


| 


Grant 

any Day. 8. Declaration in Probibition, that Defendants in Error were e844 
Common Conncil-men, that the Plaintifts(Detendants in Error) intending to 
draw their Election into Queſtion, exhibired a Petition to the Common 
Council- men with Petign to remove them; whereas the ſaid Common 
Council have no Power to examine concerning ſuch Elections; for that, 


Time out of Mind, ſuch Elefion belong d to the Court of Mayor and Alder. 


men. Detendants by their Plea affirm, that the Common Council, Time out 

Mind, have bad, and ought to have Furiſdiffion to examine into ſuch 

fions: And aver, that the Court of Mayor and Aldermen have nt ſuch 
Fariſdiffion. Plaintiffs reply, that the Common Council hade net ſuch In. 
riſdifFion. Defendants demur. The Traverſe is immaterial, and the 
Itiuve ought to have been join'd upon the Juriſdiftion ot the Common 
Council; tor tho the Mayor and Aldermen thould hai ec ro Jurifdiction, 
it does not follow, that the Common Council have. NMS. Tab. 1718, 
Belton & Bridger v. Jeites. 

9. Where in Treſpaſs there is a good Frftification, a Traverſe of the 
Time, when the Treſpaſs was done, would be wholly immaterial. $ 
Mod. 31. Hill. 7 Geo. 1721. Carvell v. Manly. 


„ 


(N. a) How. General or Special. And where it 
amounts only to the General Iſue. 


1. HERE the Defendant juſfißes to take a Vagrant for Suſpicion, 
the Plaintiff may ſay, that De ſon Tort demeſue al ſque tali Cauſa, 
bur ſhall nut fay De fon 'Torr demeſne, ab/que hoc, that be was a Vagrant; 
tor he hall not traverſe the Special Matter, but where it is Matter of Re 
cord, er of Writing, and not where it is Matter in FafF. Br. De fon Tort 
demeſne, pl. 20. cires 2 E. 4. 9. $ 
2. Where the Matter in the Declaration and in the Replication is of one 
and the ſame Nature, the Defendant ſhall take the General Traverſe ; per 
Choke. Br. Treſpaſs, pl. 359. cites 21 E. 4 75, 76. ; 
And as to . Treſpaſs for entering bis Cloſe, and ſpoiling his Graſs &c. and taking 
— a driving his Beaſts to Places unknown. The Detendant thut 
big the the Place where &c. is a Waſte, Parcel of his Maucr, and the Plaintiff's 
Beafts, the Begſfs were there mix d with the Beaſts of Strangers, to bad no Right 
Plaintiff pre- there; and becauſe he could not ſeparate the one from the o:her, he drove them 
poem oft together to a Pound in the Waſte to part them, and then drove the Kran- 
and fad, gers Beaſts out of the Waſte, and left the Plaintiff*s in it. The Plaintili 
that imme- replied ; and as to the Plea of entering into his Cloſe demurr'd, becauſe it 
222 amoumted only to the General Iſſue. But it was reſolved, that the Bar being 


the en- 


daxt tended intire, tho fuch Plea be only the General Iiſue, as being his own Act, 
bis Cattle, be yet being join d with the Special Matter of Fuſtification in du iatiis Plea, 
requir'd bim it is good. 3 Lev. 40, 41. Hill. 33 Car. 2. C. B. Thomas v. Nichob. 
to deliver 

them to hin, which the Deſendant refuſed &c. The Defendant rojoin't, ar! init tf tis Dar, aH 
kuc, that die & loco, alleged Ly the Plaint is, Je required the Deter.lunt to delicer teri T bon a 1 
1. 


— — — — 
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: a Fes e it v mulifrious, and he ſhould have rreriet one. fngie 
to the Replication, it was adj hace traverſed the Bar, viz. 


adjudg'd ill ; for the Plaintiff 


A 
11 
2 


rs 


firſt, that the — - reer or, 2dly, that 
; ve ſever d them without pounding them; or, 3dly, De In 
then the Defendant in this Iſſue muſt have proved the 
Thomas v. Nichols. 


— 5 
Neeeflity of impounding them. 


i 


Fi 
21 


and i his 


e 


replied, and traverſed, a 
rut wel reliquit ved ab eo Kant, 
lexit ) vel ſeipſum elongavit. And upon 
jected, that the Traverſe was multifarions, conſiſting 
Particulars in the Disjunctide; and that 
it) it was not Senſe. Sed per Cur. the ; for it 
purſuant to the Defendant's Plea, which may be traveried, as he has 
pleaded it; and that Part of it which is Nonſenſe will not hurt, becauſe 
the Traverſe is good without it. 3 Salk. 355. pl. 8. Paſch. 2 W. 3. 
I R. Newdi v. Selwin. 
that is traverſable mu be expreſs'd in Cirtaimty ; 
Skin. in Cate ot Philips v. . 

1 eplevin the Defendant avowed for a Rent-charge in Arrear ; the L4. Raym. 
Plaintiff replied De injuria ſua prepria, abſque bee that Rent was in Arrear ; GP 059: 
and upon a ſpecial Demurrer, for that this Replication and Traverſe and held ac- 
amounted to no more than the General Iſſue, the Court held that this is not cording! 
a proper Inducement to the Traverſe ; the natural and proper Plea to Nr d 
this Avowry had been Nihil in Aretro, which is quali the General Ifſue; c gu 
ſo that this is a pleading Special Matter, which amounts to the General Thing in 
Ive, and no other Evidence can be given but ſuch as might have been with 
given upon the e 2 
in preli ng the , by intorcing vowant to an n e- — 
— and — it bas more than Matter of Form, =”; ao 


rear is the 


not alter the Evidence, yer Per Holt Ch. Juſt. This being Plea 
cial Demurrer, is naught. 3 Salk. 356. 11. Hill. 12 W. 3. B. XR. mn Avowry, + 
v. Lewin. is quaib 


the General 
Ive; and tho? it be but Form, yet it is legal Form, which the Law will have to be followed —12 
Mod. 254. $. C. accordingly. 2 Salk. 583. pl. 4 S. C. accordingly ——And in 3 Salk. 3 56. pl. 
ti. it is ſaid ro be as if in Treſpaſs a Man ſhould plead N. I abſque hoc quod eit cul- 
pabilis, ſo De Injuria ſua propria abſque hoc quod be is Bailiff, & de Injuria ſua propria abſ que hoc 
that there was ſuch a Preſcription, theſe are naught. 


L Tuftification on a Publick A of Parliament may be travers'd gene- 12 Mod. 
Id. Raym. Rep. 700, 701. Mich. 13 W. 3. Chauncey v. Winde | + + ny 


& al. the 
agreed, that when the Part depending of Matter of R the Replicns 
*. he Plea conſiſts of a ifcation, Part F ecord, eplication 
ought to be with a ſpecial Tee, Agreed any 12 Mod. 581. in Caſe of v. Win Kal 
But "twas ſaid that this Rule bas its Exceptions; for if Matter of Record be made Uſe of ly Way of In- 


ducement to the Part of Juſtification, there it is not neceſſary to reply ſpecially, and cited 2 Le. 102. and 
that that general Rule only holds Place where ſuch .Matter of Kecord is pleaded, to ib the us ans Ayr 4 
by 


bote aw 5nſceer, as to a Scire facias &c. but here there can be no Anſwer to a Juſtification under an 
of Parliament, as in the Principal Caſe. Aud he likewiſe agreed, that where one claims Common 
Preſcription, Rent by Grant, Goods by Sale &c. and fo jn//ifies as having Intereſt, there the Plaintitt 
muſt antwer directly ro the Title, and not with a general De injuria ſua ia abſque tali cauſa. Put 
when one intitles kimſelt by ict of Parliament, eſpecially a Gereral Act, which none can traverſe, there 
be may well reply De inpiria ſus propria abſque tali cauſa. And by Holt Ch. J. The Act of Parliament 
here, if it had not been pleaded, would have been taken Notice of by the Conrr ; therefore irs being 

being ſuperfluoue, will be no Hinderance to the Replication, with this general Traverſe. 12 

581, 582. Mich 15 W. 3. in Cafe of Chancey v. Win & al. 
5H (Y. a) How 


(V. a) How, as to Time. Where it muſt be of the Time 
before, or of the Time before and after, or of the Ti Time after. 


N Afiiſe, the Tenoat intitled himſelf, becauſe N. was id in Fee, and 
made Recognizance to the Defendant i in gol. by 7 2 
he [16d Execution, and ſbewed the Record certain &c. The Plainti 


that W. two Tears before the Statute infcoff*d the Plaintiff, which = 
continued till by the Defendant diſſeiſed, ablque hoc that W. the Day of the 


Statute, or ever after, any it, er 
the Day of the Statute, but was net ſuffered to ſay the Day of 


ter; tor it is on the Part ot the Tenant, and yer well E th 
laintiſff. Br. Traverſe per &c. pl. 170. — + gl 
And 2. T of Goods taken ; the Defendant ſaid that ww. Do 74 
ſome, a Houſe there in Fee ; and where the Plaintiff declares i 


Detendant 7 
bew ir he infeoff d the Defendant the 14b May TIT 
er we Hour and the ſame Day the Defendant found the Guods — 


or la 
of the Day be which he took them ue hoc that be is ore the aid 1 . 
Zar ; and ic was Ad ber 2 * zo 


leng'd becauſe he did nor traverſe betore and atrer, 
= them and fo was the Opinion of 2 or 3 Juſtices, L 


py Tree pl. 199. cites 5 H. 4. 124 
_ and was not infeoff'd —— wa ſame Day, he cannot juſtify 


he rook them in the M 
before the Noon. Br. Traverſe per &c. pl. 199. cites 5 H 4 124. 


0 rien ay 


: Emo t &c. Br. Traverſe per &c. 
ab hoc that be cht guilty before or after the 14th e 199. 

_ — the Plainrift d-c tar te D — 1 Mary 28 Eli. 2 6 Ah NT is, 

bon my | Sedo — +» oy Gm auſe the Free of the 5 27 El Was to 

S. and that be by bis Cunmandment the ſame Day and Year did the Treſpaſs d, 

becauſe the Defendant did nat traverſe, without that that be was guilty before or And the Opinion of 

Wray was, that the Traverſe taken was well enough, becauſe the Frechold | be incended to cov 
they all agreed 


tinue &c Sce HH. 7. 3. Hut all the other 3 Juſtic-s were of a Opinion ; 
that where the Defendant does juſtily by Reaſon of bis Freehold at the Day ſuppoſed in the Declaration, there 
the Traverſe (etore) is good enough. Lang againſt the Defendant. 1 Le. 
95. pl. 123. Hill. 30 Eliz. in n R. Higham Wo pl. 9. 8 C. that the De- 
fendant travers d, abſque hoc that . guil Treſpaſs before the roth April 27 Eliz. but 
did not traverſe the Time after &c. And the Court inclined that when he pleads his Freehald, & fi 
be intended to continue, except the de ſhewn, and therefore necd not traverſe the T, 
but they would adviſe ; but atrerwards it was adjudged for the Plaintiff. 


* $. P. Per 3. Contra in „ in the Lond the 28 Day of Moy, ad de pint 
Lirleton, Feollinene the 2496 ay ef Me £ „ abſque hoc that he is guilty before, this 
And is ſufficient in Treſpaſs fracto, Graſs fed, and the like; for 
thatitis a the Soil remains to him the Feoffmens, , Taking of Good 
r 199. cites 3 H. 4 124. 


— Br. Traverſe per &c. pl. 110. cites 15 E. 4 23. 


cites 8. C. 

n ſuchCaſe 4 Treſpaſs ault and Battery done to V. H. his Scroant, Amo 7H 
he ſhall tra- 6. 212 2 a the Defendant 

— 1 that Writ of was deliver d to him to ſerve upon the P 7 


only #7 which he ſerved it Anno 18 H. 6. and the Plaintiff and bis Servants c 
—— him to the Houſe of the Plain i in ſpight of bis Teeth, and detained him there 
not ſerve. for balf a Day, > and oth Bart reſpaſs, and to any Treſpaſs before this 
| beck oy Day Not Guilty; and to the Batt ſh ra, | ſaid that * 
Br. Traverſe demeſue Anno 18. and to the Treſp s before this Day Not Guilty ; and ; 
per &c. pl. the Reporter he may juſtify the Tre or maintain another Day which 


44 cires rhe Plaintiff does not count of without any Traverſe ; And in * Bawery 


1 
37 H 


Heath's Max. 105. cap. 5 


—— we ay 


— — ws 


Deliverance be made. Br. Traverſe per &c. pl. 144 eites 37 H. 6. 37. 


Traverſe. _ 
when he jaftifies at another Day which the Plaintiff does not count of, 
he thall plead Not Guilty to all before this Day and after ; .Owere. Br. 
Traverſe per &c. pl. 104. cites 22 H. 6. 49. 


— 


Treipaſs Anno 17. the Defendant ſaid that the Place &c. Anno 18 Where the 
-2as the Frauktenement of F. N. tub kajed to the Defendant for 10 Years, — — 
and as to any Treſpaſs before Not Guilty. Br. Traverſe per &c. pl. 10ꝶ. cites n 


22 H. 6. 49. Tears, he 


verſe before apt co tte Trae Ster; for it is Lawful after by his Leaſe. Br. Traverſe per &c. pl. 
146 4 it was faid that the' the Leaſe be determined yet he need not to traverſe after. Br. Traverſe per &c. 


144 cites 37 H. 6. 37. | 2 6 
gut ibid. 220. Cites 5 E. 4. 5. it is ſaid by Genney and Choke, that if the Leaſe be det he 


ſhall before and after. S. P. Hearh's Max. 106. cap 5. cites 8 C. | 
But <chere the Leaſe continues he ſhall not traverſe the time before. Br. Traverſe per &c. pl. 220. cites 
SE 45 


6. So where he jn/tifies anot her 
and to any Treſpaſs Ir Not 
&c. pl. 105. cites 22 H. 6. 49. 

5 In e ry U 
thc of the Tre 
— make Rs 
Laken 


by Deſcent from his Father &c. 
ty; 1 


thority to him to make Deliverance at any after, and continues till 


Defendant 
2 

of of the County to attach the Cc, by which he attached her ſuch a Day and took her with 
aue bee that be is Guilty before the I rit diretied to him and after the erurn of it. And the T 


—_ ; quzre. Br. Traverſe per &c. pl. 189. cites 9 H. 7.6. —— Br. Treſpaſs, pl. 28;. 
cires S. ( 


8. But where a Man pleads Releaſe, he ſhall traverſe all Times gſter; S. P. Ibid. 
tor the Releaſe diſcharges that which was betore. Br. Traverſe per &c. 2. 104. cites 
pl. 144. cires 37 H. 6. 37. W 
cites 21 E. 4 66. $. P Ibid. pl. 30g. cites & C Tre] 
r 222 N 1 

S P. Ibid. pl. 242. cites 12 E. 4 6. —8 PF. Per Periam J. 111. pl. 131 
non eſt Factum, without 

iſhed at any Day ; and 

cies 10 E. 4 2. 2 

Day of the Treſ =—_ 

F of Jane. Fg — 


9. & of Arlitrement. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 37. 3 P. Be. 
per &c. pl. 242. cites 12 E 2.6 


10. In Treſpaſs of Gods taken, the Defendant ſaid that the Plaintiff was 
poſſeſs'd, and n ho let them wh. with the Plaintiff, and after F. 
ſold to the Defendant, and he took them, the Plaintiff ſaid that he was po 
feſs'd till the Day in the Declaration when the Defendant took them, abſque 
hes that he ſold t F. before the ſaid Day, and the others econtra; tor it is 
2 good Plea per Cur. and by this means the Plaintiff thall puniſh the 
2 dune be ſore the Sale ro F. Br. Traverſe per &c. pl. 30a. cites 2 

41 

11. Treſpaſs de Clauſo fracto 6 Offoter, Anno 1 E. 4. againſt the Peace of 8. F. 
the ſaid King E. 4 the Defendant ſaid that 8 Faunary 39 H. 6. the Place — 
was bis Frauktene;uent, abſque hoc that he was grilty after the ſaid 8th cap. 5. be- 
Day . Fenuary, and * well, tho? he did act ſry before and after, becauſe cauſe upon 

1c 


— — 


that Wric it is in the Time of another King, and this Writ is againſt the Peace o7 
— now King ; fo that it the Jury find the Defendant guilty in the Time 
bet res of Henry the 6th, he thall not recover by this Writ. Contra if the 
CT Writ had been againtt the Peace of King enry the 6th, and the now 
dud after, King; Quod nota. Br. Traverſe per &c. pl. 215. cites 2 E 4. 23, 24. 
might be guilty after the Day, in the Time of H. 6. and in the Time of E. 4 alſo he amended his 


Traverſe, and traverſed that be ct not gwilty aſter the ſaid Day and Time of E. 4. and then 
nota. Br. 'Traverie per &c. pl. 212. cites 2 Ec 23, 24 * 7 well; Quod 


If he jaſi ces before the Day in the Decloration, there he ſball traverſe the Time after. Br. Traverſe per 
&c. pl 220. cites 5 E. 4, 5. 


If he pleads 12. But if he had ſaid that His Franktenement ſuch a Day in the Tine 
— E. 4. 4 thall traverſe before and after. Note the Diverlity. Br. 
B. Traverie per &c. pl. 212. cites 2 E. 4. 23, 24. 

dant ought 

to traverſe all Times after; for that excuſes all times before. Br. Traverſe per &c. pl. 268. cites 21 
* he ſays that it was his Fran tenement ſach a Day, he ſhall nr and 
this ſeems to be «here the Day, that the Plaintiff counts of, c before, and ſhall be intended his Franhicne- 
ment always after. Br. Ibid. —S. P Er. Ibid $cg- cites & C. and 12 E. 4. 6.—5. P. Er. Ibid. pl. 242. 
cires 12 L 4 6 — S P. Br. Ibid. pl. 220. cites 3 E 4 5. 


25 
FT 
Phu 


| 


RI 
f 


R: 
11 


18 
i 
| 
ö 

1 

F 

; 

; 

2 


Heath's In Treſpaſs the 2d of May if the Defeadant pleads Licence the 
. 206. of Mey here he fall oy cine hoc thet te is Guiley bed 
— not continue, but extends only to the Day in the Li- 
* Br. cence. Br. Traverſe per &c. pl. 220. cites 3 E. 4. 5. 

Lad wal 4 S. P. and ſo if he juſtifies by Aſſent of the Plaintiff. Br. Tra- 
1 2 amounts only to a Licence is pl at another Day than is mention'd inthe 
Declaration, ought to traverſe both before and after. Sid. 294. pl. 13. Trin. 18 Car. KR. 


f 
| 
j 


15. Treſpaſs was the 22 June 36 H. 6. the Defendant ſaid that F. N. 
was ſeiſed in Fee, and infeoffed the R 2 2 6 7 gave 
Colour by the Feoffor Anno 37 H. 6. abſque hoc, that be is Guilty before this 
Day; and a good Plea, tho' he claims by a Stranger and not by the 
8 gives Colour by the Kranger. Br. Traverſe per &c. pl. 195. 


CItes 5. E. 4. 79- 
16. Tre Cutting his Wood the ſuguſt, the Defendant 
juſtified by . that the Lords 11 22. Bs uſed to have 
Load of Ward there yearly between Michaelmas and Chriſtmas, and be be- 
Lord of D. cut the 20 Offcber between Michaehnas and Chriſtmas, ab- 
ue — that be is Guilty before Michaelmas and after Chriſtmas > The 


. 


endant es Ti 
22 Ka 


17. Treſ- 


i — 
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17. Treipaſs de Clauſo fracto in D. 6 ruh, the endant j 
Takes ſevered from the 9 Parts as Parjon the 10th 2 of 7 
ber that he is Guilty unle,s after the Tithes ſevered and till they were carried 
away ; And it was held clearly that every Parſon may enter to cullef# bis 
Tubs aud to tura them till they are dry, ot this the reaſonable Time ſhall 
be trie; and a good Plea, and foall not be compelled to ſay that be is Net 
Gmilty before nor after; tor he is Guilty every Year alter the Tithes ſe- 
vered. Br. Traverle per &c. pl. 242. cites 12 E. 4. 6. 

18. So of Common, from the Time of the Corn * till they are re- ſutun; But v ere 
becauſe choſe Things are iucertain. Br. Traverſe per &c. pl. 242. cites Vun 
12 L. 4 6. — "al | 

eben Gas ls outer emit af Shes Mie Rane ant h d CA. 
andlenmas , nes Ke. 
br. Traverſe per &c. pl. 242. cites 12 E. 4 6. my _ 


19. Where a Man juſtifies another Day for Rent arrear at Eafter, he 
ſhall traverſe that he is Nat Guilty of any „ but to diffrain hen the 
Rent was Arrear. Br. Traverſe per &c. pl. 242. cites 12 E. 4. 6. 

20. 2 as Recei 5 wax pray * that be accounted before But where 
the Plaintiff himſelf for the ſame Sum t April, abſque hoc the Dr t- 
that he was bis 2 after. And no 2 Ken A tor it does not go 2 juſtifies 
bur tor this Time only, and not for the Time before ; or it may de that . . 


verſe before and after. Br. "Traverſe per &c. pl. 309. cites 21 E. 4 conntt, there 
no 


Br. ibid. 
S. P. Br. ibid. pl. 242. cites 12 E. 4 6. ——Cortra where he juſtifies at another Day, as ſaid elſewhere 
for clear Law. Br. ibid. pl. 309. cites 21 E. 4 66. 


21. In Second Deliverance the Defendant ſaid that A. leaſed to B. for 
20 Nears, which B. granted his Intereff to the Defendant, and fo avou'd 
Damage feaſant ; and the Plaintiff ſaid that ſuch a Day and Near B. 
granted to him his Intereft, abſque hoc that he granted his Interęſf to the De- 
fendant before that he granted bis Intereſt to the Plaintiff, and admitted tor 
good. Br. Traverſe per &c. pl. 113. cites 14 H. 8. x7. 

22. In a .Ouare Impedit the Plaintiff declared that the Defendant being 
Par,on of the Church in Queſtion was preſented to another Benefice, and 
was inducted 15 April, by which the firſt became void &c. The Defendant 
pleaded, that he was qualified 18 April abſque hoc, that be was indutted 15 
April. The Court was ot Opinion (abſente Anderſon) that the 'Traverie 
was not good ; tor he ought to have faid generally Ab/que hoc, that be 
was indutied before the Day on which he bad alleged be was qualified. Godb. 
111. pl. 131. Mich, 28 & 29 Eliz. C. B. Anon. 


8 
f 


. 


(Za) How. Here the King is Party. 


l. Man was eutlaw'd of Felony, and alien d his Land 10 F. N. by 
which Scire Facias iſſued againſt him, who came and would 
have traverſed the Felauy; and the Court doubred it he might traverſe it, 
by Reaſon that he is à Stranger to the Record. Bur per Pigot 7 E. 4. 
2. he cannot traverſe it in Caſe of Felony, he being 2 Stranger to the 
Record; contra in Caſe of Treſpaſs ; by which it was pray d for the 
King thar Year, Day and Waſte be 2 for the King immediate 


ly; and ſo it was immediately rom Day till a Year and a Day 


next after; quod nora. Quzre if the King may take the Year and — 
$ fd 
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Day ut Leme be pirates; it ſcems that he cannot. Br. Corouc, pl. 207 
cites 49 All. 2: | of 
2. It A. te Lonnd in a Bond to 2. and alter the cne is felo de ſe and foung 
by Otlice, by which the King claims the entire Bond, the other may tra. 
verſe that he did not kill himſelf feli. Br. Traverſe per &c. pl. 22 
cites 6 E. 4. 3. by the beſt Opinion. 4 
3. Where a Man makes Title or pleads a Plea againſt the King and takes 
4 1raverſe abique hoc &c. againſt the King, there the King may chooſe ty 
matiitatn the Hutter of the Alſque Fer, or to traverſe the Title or Plea of the 
other Party, and nt to maintain the Abſque bec; Contra of a common 
| Perfon. Er. Traverte per &c. pl. 207. cites 3 H. J. 3. 
Keb. 920. 4. In Treſpaſs Quare clauſum fregit, the Detendant pleads that H. g. 
pl- 1. > was ſeiſed in Fee, aud ſo the Laads deſcended to the King that now is, aud 
* q * that he as Servant &c. The Plaintiff replies, that H. 8. granted to the 
rejoin'd that Plaintiff, and does not traverſe the dying ſeiſed of King Cha. 1. and it 
the Anceſtor might come to the King otherwiſe. Twiſden J. faid, a Traverſe needs 
22 oy not, and if it came to the King again, this ought to be ſhewn in the Re- 
to J 8. and joinder; tbe laſt Seifin ſhall be traverſed if [tor] it might be gained by 
7 Adjourned. Raym. 137, 138. Trin. 17 Car. 2. B. R. Thatcher 


See (S) pl. (A. b) How, I bere both Parties claim by one and the 
3 ſame Perſon. 


* HERE the Plaintiff and Deſendunt claim by one and the fame 
Perſon, there the Traverſe of the Gift is good; per tor. Cur. 

Br. Traverſe per &c. pl. 278. cires 5 E. 4. 133. 
But if the 2. In Treſpaſs it the Defendant ſays that A. was ſciſed in Fee and in- 
Colour bad ferffed B. who infeoffed C. who intecffed the Defendant, and gives Colour 
—_— A. There it is ſufficient to ſay that A. was ſeiſed, and infeoffed the 
the laſt, laintiff abſque hoc, that be infeoffed B. prout &c. For now the Plaintiff 
there to ſay and Defendant claim by one and the Perſon ; and there ir is ſufficient to 


that 4. was traverſe the firſt Fer ffment. Br. Trav per &c. pl. 200. cites 5E 4 
Ire 133. 8 


abſa ue boc 
2 enſeoffed B. isnot a good Replication, becauſe they do not claim by one and the ſame Perſon ; But 


there be ſball ſay that C.injeoffed lim abſiſue hoc, that be infeoffed the Defendant. Br. ibid. 


3 It was faid, that a. Que Efate is traverſable, if both Parties claim 
by one and the ſame Perſon. . Traverſe per &c. pl. 231. cites 10 E 


6. 
Br. ——_ In Treſpaſs the Defendant ſaid, that F. S. was ſeiſed of the Place &c. 
per &c. pl. infeoff d B. t:ho inf d C. And no Plea, unleſs the Plaintiff con- 
256. cites weys by = ſame, by whom Defendant convey d. Br. Que Eitare, pl. 36. 
cites 18 10. 

5. In 24 in Remainder the Deed is not traverſable ; but if the 
Demandant claims by the fame by whom the Tenant claims, the Deed 
is traverſable, and he may chuſe to traverſe the Deed or the (rt. Bt. 
Traverſe per &c. pl. 179. cites 4 H. 7. 9. 


6. In 


N— — i — 
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6 In Replevin the De/endant ſaid, that B. was ſeiſed in Fee, and 5. C. cited 
kaſed to Z. for 60 Hers, which E. granted his Intereſ to the Defendant — 
Anno 38 H. 8. by which he was poſſeſſed, and diftrain'd for Damage fea- Ne +1 
ſant. The Plaiatiff ſaid, that this ſame E. Anno 32 H. 8. granted his Tela. „N. 
Iutereſt to Hum. He thall not traverſe the Grant in Anno 38. tor he has 3. in Caſe of 
confeſs'd and avoided it by the cler Grant obtain d. Br. Conſeſs and Lambert v. 
Avoid, pl. 65. cites 2 E. 6. Cook. 

7. Where the Parties do not claim by one and the fame Perſon, the 
Dymg Seiſcd fhall be traverſed, and not the Deſcent. Le. 310. pl. 429. 
Arg. in of Madwell v. Andrews, cires D. 366. Vernon's 


Caſe. 

$. In Replevin by H. againſt W. the Defendant made Connſance as Cro. E. 650. 
Bailiff to H. becanſe A. in 1 E. 6. * to B. for go Tears, who affign'd ?\ 5. Kelter 
the Term to C. cc ho granted it to D. who granted it to E. who granted it to Ke 
H. The Pluintiſſ confeſs'd the Aﬀſugnment to C and ſaid, that D. took to ingly, and 
Baron I. S. who granted to the Plaintiff ; and traverſed the Grant to E. adjudg'd(ab- 
Adjudg'd that this Traverſe was ill ; for a Leaſe for Years cannot be _ Gaw- 

ind but by a lawlul Grant, and rheretore the laſt Leaſe ought not to Br 

traverſed by him; but the other Party ought to traverſe the firſt - IMia 555. 
Leaſe, or ſhew how he came to it again, to enable him to make the 2d pl. 743. S.C. 
Grant. 6 Rep. 24. b. Hill. 41 Eliz. B. R. Helyar's Caſe. the Defen- 
murr'd, becauſe the Traverſe was ſuperfluous, he having made Title before, and Paramount the Grant, 
which he offer d to traverſe; whereas he ſhomid have pleaded the former Aſſignment, and pray'd Judgment 
without Traverſe ; other iſe it amounts to a Confelimg and Avoidirg, and to a Traverſe alſo. And ad- 
padged for the Avowanr, for the Inſufhciency of the Traverſe. S. C. cited 2 Bultit. 1 Mich. 19 
1 of Rice v Harris. ——— >. C. cited Ld. Ray m. Rep. 237, 238. in Caſe of Lambert v 


9. But in Caſe of a Feoffmeat, the firſt Feoffee muſt confeſs and avoid 
the laſt Feoff nent, as by Diſſeiſin &c. For a Diſſeſor may gain an Eſtate 
in Fee, whereas a Leaſe tor Years can be only by lawtul Conveyance. 
But when El. claim'd by a former Aſſignment of a Term, it would be 
impertinent to traverſe, that he after aſſign d his Intereſt ; tor perhaps 
— 4 all his Intereſt without having any. 6 Rep. 25. a. in He- 
yar's Cafe. 


Fear, and he enter'd and ſo avou'd for Damage feaſant. The Plaintiff of Lambert 
4604 the Serjtn of AM. but ſaid, that before the Leaſe to the Defendam, 2 


Authorities againtt Helyat s Cale ; and that the Books generally are of Denney 
of. SDa- Y Miz 


Riez Caſe. 
CC * see (B b) 


is only in Nature of a double Plea; and cited Cro. C. 323. Edwards 
b. Wooddben. Ard fo per tor. Cur. judgment was given tor the Plain- 
titt. 2 Vent. 212. Mich. 2 W. & M. in C. B. Denny v. Mazey. 

It. Treſpaſs of taking Cattle at D. Tre Deſendant 7r/t:fies, that 
J. S. was ſued of Bl. Acre, and demiſed it to the Defendant for 3 Years, 
trom Lady-Day 8 W. 3. who by Virtue thereof enter d, and tcok the Cat- 
tle Damage ferſant &c. The Plainritt replies, that before the Deniſe to 
the Deteadant, J. F. demiſed the ſame to him, to hold De Auno in uni 
Duandiu amtat ls purtibus placuerit ; and that be enter d, and put in his 
Catile, and the B. fendant tieł them within the 2 Jars, a'ſme to, that 


F. „. 


Traverſe. 


FJ. H. demiſed to the Defendant modo & forma &c. The Defendant 
* Sec infra + murr'd, for that the Plaintiff did “ not traverſe the laſt Leaſe &c. Ex. 
ception was taken to the Traverſe ot the laſt Leaſe, becauſe the Plain. 
ritf had fuſficiently avoided it before. And the fame Diverlity was 
taken between Leaſes and Feoffments, as in $ Caſe above; and 
then inſiſted, that ſuch Traverſe is ill upon a General Demurrer. But 
after ſeveral A at the Bar the Court was of Opinion, that he 
the fir Termor (admiring that the Leffor had oufted him, and made 2 
ſubſequent re- enters, the 24 Leaſe rs become void ; fo that to tra. 


upon 
Was 


to the 
e; and therefore 


ym. Rep. 23”, 238. 


(B. b) Where ſeveral Things of the ſame Nature are tra- 
verſable, which of — 4 traverſed fiſt. 


1. INT 


3 

brought Treſpaſs againſ® a Prior, who pleaded, that his 
pn, ſeiſed in Fee, and died, and be elected Prior, and enter d, 
and gave Colour. The Plaintitf replied, that before this his Predeceſſor 
was ſeiſed in Fee in Fure Epiſcopatus, till by F. ry ; upon whom the 
Predeceſſor of the Defendant enter a, and his Predeceſſor died, and be was 
elected Biſhop, and euter d, and was ſeiſed till the Treſpaſs. And the De- 
fendant maintain d bis Bar, abſque hoc, that F. diſſerjed the Predeceſſor of 
the Plaintiff, and well; tor it is no Traverſe, that the Predeceſſor of the 
Detendanc did not difleife ; by his Entry upon him; tor the Diſſeiſin 
to the Predecefior ot the Plaintiff is the Matter which binds, and the 
meſne Conveyance nothing to the Purpoſe. Br. Traverſe per &c. pl. 


355- cites 35 H. 6. 59. | 
Brown. 147, 3. Ejeftment. The Plaintiff declared on a Leaſe made by J. B. The 
148. 8 C Pefendant pleaded, that the Land was Copybold, Parcel of the Manor of b. 
„and 4 of which the King was and is ſeiſed, who by his Steward granted the ſame to 
Goon held, the Defendant in Fee, to hold &c. The Plaintiff — that before th: 
2 ſuch a King bad any thing in the Lands, the Queen was ſeiſed in Fee, in Right of 
— the 1; and by her Steward, at ſuch a Court, granted the Lands ro the 
the Plea ei- Plaintiff in Fee, to hold &c. The Defendant demurr'd to the Replica- 
Hows. tion, ſuppr/ing that the Plaintiff ſhould have traverſed the Grant alleged by 
Yelv. 221. him in bis Bar. But the Court held the Replication becaule the 
S.C. by the Plaintiſf bad confe/s'd and avoided the Defendant's Title, by 4 former Cy 
Rice v. Har. granted by Queen Eliz. and therefore needed not to traverſe the Grant made 
riſon accord- zo the Defendant. Cro. J. 299. pl. 2. Paſch. 10 Jac. B. R. Rice V 


— Harveſton. 
S. C by Name of Rice v. Tarris, accordingly ; and Williams J faid, that it appearing by the Re- 
2 that the Grant — P. aintiff, being firſt in time, had Ber: the Defendant's Leue, ** 
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jaſt, The Deſendent oui therefore to have vejein d and ſo to have traverſed the firſt Grant ; but by bis 
Demurrer to the Replication be had confeſs'd the Grant, wnder which the Plaintiff claim'd. 


— 


(c. b) Sappoſal of the 2 &c. Traverſable in culat 
Caſes. 


verfing the ſole Dying Sciſed ; and the Reaſon ſeems to be, K 
* Writ and Declaraticn is only ſnppoſal. But where the Jointenancy is * 
alleged for Bar in Atſiſe, or other Action, or in a Ticle, there the fole v. Benſon. 
Dying Seiſed is traverſable. The Reaſon ſeems to be, becauſe the Bar, 18. F. Br 
Title, and Replication are Matters in Fat, and not ſuppoſal. Br. Traverſe 

per &c pl. 185. cites 5 H. J. 11, 12. | 


59. 
3. In Formedon ir is a good Plea, that the Anceffor is alive, without S. C cired 


traverſing the Death, becauſe the Death is not alleg'd bur by Suppoſal. A'S M4 
Contra where it is alle; d by Matter in Fact; tor where one Life A 


in Fact, the other thall fay chat he is dead, ab/que hoc, that be 15 alive ; of Pullin 
and where Death is alleged, the other ſhall fay that he is alive, abſque v. Benſon. 
hoc, that he is dead; and where the Abſque hoc is there ſhall 
come the Viſne. Br. Traverſe per &c. pl. x87. cires 6 H. J. 5. 


8 


(D. b) By caban, or in whoſe Name to be taken 
Plaintiff &c. or Defendant, Tenant &c. 


x. HER E the Tenant takes no Sans cev in bis Plea, there the De- As in Precipe 

: mauctant ſhall take no Sans ceo in fis Replication, bur ſhall main- 2 ind, 
rain that which the Tenant has traverſed. Br. Traverſe per &c. pl. 70. je entire Te- 
cites 19 H. 6. 13. per Newton. ny wy 

im, an 

toxches or pleads in Bar, abſaue boc that bis Companion any thirg Fat, and the ether likextiſe takes the entire 
Tenancy „ten kim, akſque bec that the cther any thing bes, ard gu ei cr pleads in Bar; there ir is ſuſh- 
cient forthe Demandant to ſay that they two are Tenants us the Writ tuppoics,Prift ; wirhour Traverſe ; 
becau't they in their Pleas have taken Traverſe ; per Newton and Fulthorp accordingly. Br. Traverſe 
per &c. pl. 70. ci es 19 H.6. 13.— Br. Maintenance de &c. pl. 9. cices 9 H. 6. 13. 


2. But where the Tenant takes no Sans ceo in his Plea, there the De- As in 


uandant og ht to tale a Sans ceo in the Replicatiou. Br. Traverte per &c. —— _ 2 
pl. 7. citcs * 19 H. 6. 13. per Newton. pleads Jcir- 
tenamy with 


a Hrang er not n med of the Gift of F. N. Judgment of * there the Demandant j} ail fay th.t te 
5 4s 


8 
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is Tenant as the Nit ſuppeſ*s, abſque hoc, that the Stranger thing — Br. Traverſe oo 
cites 19 H. 6 13. per Newton. Br. Maintenance de Brief, pl. 9. ches 4 H.6 1g f 
Br. Traverte, per &<c. pl. 187. cices 6 H. 7. 5. per Huſſey and Fairfax ]. * ö 


Contra if je 3. In Outlawry it was faid per Young, that where a Man is atrainte/ 
— —— of Felony by Verdict, his Feoffees nor his Mx; his good Behavi.. 
— r Young, our ſpall not traverſe that be was Not Guilty. Br. Traverſe per &c. pl. 
which none 320. CITCS 7 E 4 2. 
Taper per Ne ol ies - E B Outlawry of the Princi 

per &c. pl. 320. cires © E. 4. 2. wt u incipal, 
— 12 contrary of Verdict. Br. Traverſe yer &c. pl. 323. cites 49 R- * 


Ir is nid in 4. In Delt for Rent the Plaintiff declared that he demiſcd to the Deſen- 
> 7 of dane 26 Acres rendring Rent; the Defendant pleaded that he demiſe to 
that ten U. bim the 26 Acres, and alſo 4 Acres more abſque hoc, that he demiſed th, 
inion of 26 Acres tantum; and the Jury tound that the Plaintiff demiſed 21 A. 
ly was cresonly ; the Court doubted for whom to give Judgment; bur Shelley 
4 faid, that the Defendant needed not to have traveric i 
the Tra. felſed that and more, and then the Traverſe 
of the Plainrift, viz. abſque hoc, that he demiſed the faid 4 Acres 
verſe. q 4 prout 
ge of the Jury would be only upon the Surplu- 
ſage, viz. the Demiſe of the 4 Acres; whereas here ir is upon the 
whole 26. &c. but he would adviſe. D. 32. b. pl. 7. Paſch. 28 & 29 H. 


8. Anon. 

Raym. 125. 5. In Delt for Rent, the Plaintiff declared on a Demiſe of 4 Acres at 
. 3. The Detendant pleaded that the Demiſe was of the ſaid 4 Acres and 
Judgment dne Acre,more, viz. Wh. Acre, and that before the Reat dus the Plaintiff an- 
mention d. fer d into Wh. Acre. The Plainciit demurred, becauſe the Defendant did 
Sid. 45. pl. not traverſe abſque hoc, that be demiſed the 4 Acres only; But it was ſaid on 
8 the other Side, that the Traverſe ought to come on the Part of the Plain- 
S C thr tiff, viz. That he ſhould have maintain'd the Demiſe abſque hoc, that 
Judgment he demiſed Wh. Acre. Ir was anſwer d, that this would be a 

Was __ and therefore the Traverſe ſhould be by the Detendant ; becauſe when 
for the. be plead other Leaſe than that on which the Plaintiff declared he 
cauſe Defen. ſhould traverſe the Leaſe upon which the Plaintiff declared, viz. be 
dant had fhould have pleaded the Leaſe of Wh. Acre abſque hoc, that he demiſed 
not con- the 4 Acres tantum : And 4 wy 47 Courr, and gave Judg- 
1 ment tor the Plaintiff. Lev. 263. Hill. 20 & 21 Car. 2. B. R. Salmon v: 
hoc, that Smith. n 


had demiſed Modo & Forma. Saund. 206. S. C. accordingly. But Saunders who ar- 
ene that ir ſeems to him that the leaving 

Matter at large in the Plea, and fo for the Traverſe to come of the Part of the Plaintiff in his Ne. 
plication would have been the moſt apt and ſubſtantial Manner of Pleading ; but that the Court was of 


another Opinion, as he had before reported. 


Br. Reple- 1. IN Forcible Entry the Declaration was of 2 Houſes, and 100 Are of 
er Land, the Defendant ſaid that A. B. was ſeiſed of rhe Manor N D. 
may be that F Which the Houſes and Land is Parcel, and conveyed himſelf to it by Tenure 
he who died and Eſcheat of the Manor, and gave Colour of the Houſes and Land only, 


ſciſed of the and the Plaintiff intitled bimſelf to the Manor, and ſo be was ſeiſed of the 
Land and Fuſes and Land till by the Defendant diſſeited, and rr2vers'd rhe Dying 
moure feitged ſeiſed of the Tenant [of] the Defendant of the Houſes and Land alle d inthe 
of the Ma- Bar of the Eſcheat, and did not anſwer to the entire Manor, as his Titk _-_ 


Was | 


„ , £ZD 


bdique hoc, that the Privilege extends to all the Servants, prout 


RENE — — — 
Traverſe. | 403 
_—_— Premiſſes ; and yer W per Judicium. Br. Traverſe per &c. pl. nor; and the 
a cites 36 II. 6. 19. pe pl. Aties I 
Bout ard Lands, —— And he need not traverſe, pod that of which PTE. the Ac- 


Mn, and it may be that the Houſe and Land were of the Manor at one Time and not at another. 
Br. Traverſe per &c. pl. t 56. cites 36 H. 6. 19. 


Fut er lere 4 Fine is levied of the Alaner, and he brings Sire Faci n 1 5 
vile; rei Br. ibid. of 3 Aves Parcel, there other- 


2. A Man may traverſe more than is alleged ; Per Wangf. Br. Traverſe Fir where 
per &c. pl. 26. cites 33 H.6. 49. one alleges 


Arbitrement to conſe ſt in one Peint, the other Party may ſay that it <was won this Condition and another, and 


ſew chat, alſywe kee, that it cat upon the che only, or that they arbirrated this Point, and another abſque 


hoc, that they arbitrated _ Point only. Br. ibid. 
rd in M aſie by the Heir, it the Terant alleges Grant of the Reverſion by the Father in ; 
be attorn d, Ie rer — ſay > al ya in the 4477 bis — Br. ibid. exam; Amma 

And im Ce, it the Tenant pleads that bis Father cas ſeiſed in Fee, and died by Protefation fo; 
Plaintiff 1a) male Title by a Stranger, abſque hoc, that the Father of the = —_ thing bad 85 
ibid —And it is ſaid P. 38. H. 3. that he may ſay alſane loc, that the Father ct ſeiſed in Fee &c. ibid. 
— -Heath's Max. 116. cap. 5. citesS. C. 

& where a V\ rit of Przilege vas brenght by the Defendant in Treſpaſs as Servant of an of 
Exchequer ; the Platnritt replied, that the Defendant was Servant in eee ay » he — 
Servant attending at tie Office. And Priſot held this a good Iſſue; And none but Laken denied it. Br: 
Traverſe per &c pl. 27. ches 34 H. 6 15. — But Brooke makes a Quære if he ought not to traverſe, 

&c. 


3. Where the Fn/lifcation goes to a Time and Place not alleg'd by the 
Plaintiff, there muſt be a Tra erſe of both. 2 Mod. 68. Hill. 25 & 29 
Car. 2. C. B. Wine v. Rider. 


brought 


Term. And your Reph is not good; for if there were another 

gment to which this Releaſe might be applied, you ſhould have 
pleaded ir ſpe-ially and certainly, and have averr'd, that this Releaſe 
was 2 Releaſe ot the Errors in that judgment, and fo have given the 
Plaintiff an Opportunity of anſwering that Judgment, as by pleading 
Nul tiel Record; tor if there be no tuch Record, the very Foundation 
of your Replication is gone; forif there be no other Judgment, this Re- 
leaſe releaſes this Judgment, and the Traverſe is ot a Thing in the Air. 
2 Ld. Ray m. Rep. 1054, 1055. Mich. 3 Ann. Dun enant v. Rattor. 


— — — 


F. b) I bat muſt be alleged, tho it be nat traverſabk. 


I. I N Formedon the Explees ought to be for otherwiſe the Br. Attach- 
Count is not good; and yet when they are alleged they are aot tra- ment fur 
derſable. Per Martin. Br. Explecs, pl. 6. cites 9 H. 6. 61. * 
2. Attachment upon a Prohibition, the Brit was tenuit placitum contra} © 
Probibitic nem noſt rau, and did not count that Probibitica was delivered to 
the Defendant, by which the Detendant demanded Judgment of the 
tor this Detaulr ; and per Cur. he ought to count it; and yet it is 
not travertable. Br. Attachment fur Prohibition, pl. 1. cites 9 H. 6. 61. 
3. In Fermedon in Remainder, Deed of Remainder ought to be ſhewn, 
ard yer it is net traverſable. Br. Traverſe per &c. pl. 324. cites 14 H. 


6. 1. 
4 He 


Traverſe. 1 


do where in 
Caſe upon 
= . 
tus, the 


Genf 


not be traverſed; quod 3 


nn 


4 He who prays to be received ought to ſbem Cauſe, and if the Can 

wot ſuficient the Demandaat may demur, and yet he ſball not traverſe the - 
As a Man may demur for a T as the Year and Day in T. 
n ee er eee Br. Keſceit, pl. 133. cites 32 H. 


12. 
J. If a Man diſſeiſes me I may have Treſpaſs for the meſne Pro 
do not re-enter, but in r A 


r Pigor, and none denied it. Br. Tra. 
verſe per &c. pl. 13 f. cites 9 E. 4. 38. at the End. 

6. > Replevin, it the Defendant ſays that he took them in another Place 
than where the Plaintiff counts, it is no Plea it he does not fe Canſe o 
the taking, as to make Avowry &c. and there the Cauſe or Matter ot the 
Avowry ſhall not be travers'd, but the Iſſue thall be taken upon the Place: 
Quod nora; lilue render'd, which ſhall not be tried. Br. Replevin, pl. 
45- cires 21 E. 4. 64 

7. Condition of an Obligation was, that the Obligor not enter or 
claim ſuch a e; and the Defendant ſaid that he did not enter nor claim. 
Keble faid he claim'd, Priſt. Per Brian, You ought to ſay that he com 
to the Land, and claim d the Land, and entered into it, . 1g of 
the Entry ſpall be travers d, but only the Claim; Quod nora. 8 
a Quzre of this Opinion; tor there he alleges both Points of the Condi. 
tion = 4 — itions, of = _— 13. 

8. rderation ta an Action the Cafe is marerial, but not 
verſable; Fer Wray and — 802 K 201. pl. 27. Mich. zz 
& 33 Eliz. B. R. in Caſe of Smith v. Hitchcock. 


devaticn 
was executed, it is not traverſable. Ibid. cites 5H. 7. 21 H. 7. 13. 


9. Sin an Action ſur Trover, the Converſion is material, but not try 
r and Fenner J. Cro. E. 201. pl. 27. in Caſe of Smith 
v. E itchcoc | 


10. Treſpaſs for killing &c. a tame Deer; the Defendant pleaded in Bar 
that be was poſſeſs'd of ſuch Lands tor a Term of Years, and that a ftray 


Deer came thereon, and that he not knowing it to be a tame Deer, kilkd it, 


Dux eft eadem interfetfio &c. And upon Demurrer the Court inclined, 
that the Plauntiſf ſbonld have averr'd in his Count that the Defendant knew 
the Deer to be tame, otherwiſe they incl:n2d that he is excuſable; but 
afterwards they ordered the Declaration to be amended, and Defendant 
to plead Not guilty. 2 Lutw. 1359. Paſch. 3 Jac. Atkinſon v. Huner. 


— 


G. b) Yhat Thing it traverſable in one Afton wii 
_ Mz" 


1. Nuuity. Per Danby, Priſot, and others, Anno 30 H. 6. A Par. 
2 mall have Aid of the Patron without Cauſe ſhewn, 
than to lay that B. was ſeiſed of the Manor of D. to which the 
was appendant, and Fg p him, and that he found the Church diſcharg' 
&c. and pray'd Aid; and the Cauſe is not traverſable where he thews 
as it be where Land is demanded ag aft Tenant for Life; fot 
he ſhall ſbem Cauſe, and rhe Cauſe is traverſable ot the Aid, and not in 
Writ of Annuity ; Note the Diverſity. Br. Aid, pl. 89. cites 22 H. 
6. 47- 
Ta in. The Defendant makes Connſance as Bailiff to J. S. Tht 
Plaintiff reverſes, abſque hoc that be is Bailiff - The Defendant dewath 


As as. A as. 4 — ww —_— = WY. 


kd WW wx ww . wa ww N 


j 


D 
1. 


E 


4 


HE Words hor are not nereſſary. See Saund. 22. in the 
1.85 N 8 
2. Et non Virtute Warranti &c. See Saund. 21, 22. Mich. 18 Car. 2. 


Benner v. Filkins. 
3. Non Antea in ſome Caſes will make a Traverſe ; Per Holt Ch. J. See 2 Salk. 
Ld. Raym. Rep. 349, 356. in Caſe of Pullen v. Benſon. 6. oi. a. 
See (E) pl. 


4 Partes Finis nibil babuerunt &c. is a ſufficient Denial of the Seifin . & C 
alleg'd at the Time of the Fine, and is a Traverſe in Effect, tho? not in- 
duc d with the formal Words ot Abſque hoc &c. 2 Lurtw. 1625. Trin. 
1 Ann. in ſome Obſervations of the on the Cafe of Walters v. 


„ Non Aſumpſit, and Nos eff Factum, are both of them Pleas which 
traverſe Matters in thoſe ive Actions that are pleaded by Way of 
Recital; Per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. R. R. Seftern 
v. Cibber. | 


— 
— 


Lb) Aliter, vel alio Mado. Good or Neceſſary, in what 
Caſes. 


againſt Executors, who ſaid that the Party died Inteffate, and 8 p. Heath 
the Ordinary committed the — io N. and they £ 
NM. ſold the Guods, and render d to him an Account, ablque ho 

adminifter'd in other Manner. Br. Traverſe per &c. pl. 379. cites 31 


6. 13. | 
2. Debt againſt the Marſbal, an Eſcape of one T. who was con- 4d it was 
er if 
the Judgment was affirm'd, and he committed to the Marſhalſea, and he picads 

luffered to the Defendant ſaid that « great Number of the King's porn dil 
— 2 Priſon, and took them ant, abique hoc that beeſcaped ali- ir, he ſhall 


4 Honſe, ani 100 Acres in Fee, to _ be aud all thoſe whoſe 3 
5 ave 


| 


; Traverſe. 


have hed Cimmos in 40 Acres, of which the Place where &c. with 
all manner of Beaſts &c. Littleton proteffando that be bas nut 
Pro that he has Common there, as hong as be and tboſ- 
2 21 

aid Houſe, abique hoc that be, and 
2238 Per Prifor, He 


mes 
Defendant 
Common in 


bac that he 


General Iſſue, and groe the Matter in Evi. 
215. cites 4 E. 4 1 


3. 
endant juftified his Entry into the Land 


5. 
to make ept &c. abſque hoc that he entred in other Man- 
ner; and becauſe he did at anſwer to the Entry and B- 
j of the Plaintiff, by which he ſaid Abſque hoc, that he entred as the 
Writ es: the Plaintiff imparFd ; tor this laſt Plea was held a 


1 


by the Juſtices. Br. Traverſe per &c. pl. 192. cites 5 L 4 26. 


2 


FO 


as Parſon Imparſonee 0 
void and null in Law, 


* 


ab Annuities, the one as Abbot and the other as Parſon. Br. Traverſe per 
is Fa &c. pl. yog. cites 10 E. 4. 16. 


. 
o 


C. and that be and bis Predec hate to day it as 
ore poorer angus 


Parſons of C. and not as Priors, abſque 
and e ſaid, abſque loc that the Plaintiff or bis 
the Wrir, and this was ſaid 


6th December, and a Boeing | Freſh Suit the 17th December, and 
hoc chat he is guilty Aliter, Al Node; Ir was moved that this Ta- 

i I anſwers not to the Time, but to the Manner cf any T1i alleged; and 
cited 33 H. 6. 28. and 37 H. 6. 67 And of that Opinion were all the Juſtices ar this Time, 


that the Plea was ill for that Cauſe ; but adjornatur. Cro. E 439. pl. 55. Mich. 37 K 58 


N. Grills v. Ri 
i i ing his Houſe at Norwich, on the 10 Day of November &c. . 
of an Ixſerier Curt, by Virtue whereof he entred the Houſe wy 


- * 
— 


— 


eadem Frafio & Intruſio, and | 
ial Demurrer, and i A ee Crake 
Bar as at Bench, that the Traverſe Auer vel alio Mods, dees not extend to 
i Thing. 2 Latw. 1457. Hill. „ W. 3. Hargrave v. Ward. 


(K. b) Mado & Forma. Neceſſary, or good. In what Gg r. 
Caſes. L 


1. IN Avowry, if the Plaintiff agrees with the Avowant in the Services, 
but varies is the ©, ty of the Land, the Traverſe may be Abſque 


hoc that he holds Modo & 9 Rep. 35. b. in Bucknal's Cafe 
cites it as reſolved 5 H. $. 4 b, 
= Annnt of 10 5. the Plaintiff cont by Proeritin, the | 
i the Advowſon of B. of bim by the 10 3. which is the ſame 


Demand; Judgment of the Writ, and he was put to anfwer 


27. 

3. By which he ſaid that be bcld 3 Acres of 
ſan of B. of the Plaintiff by 10 3. which is the ſame Rent of which 
Plaintiff demands the Arrears, abſque boc that the Plaintiff and bis 
decefſurs Time out of Mind &c. were 2 any yearly Rent 10 
the ſaid m_y for the ſaid Advowſon and 3 Acres, & hoc &c. 
the Plaintiff d, and the beſt Opinion w Traverſe is nor 
good; for he ought to have concluded with Modo & Forma, and not 
with an Except of &c. For this is repugnant to his Plea; for the 
3 Br. Traverſe per &c. pl. 23. cites 33 

27. 

4 Debt an Hand to the Award, ſo For in 46; 
that it be made before Off ab. Mich. &c. the Defendant ſaid that the it he Dee” 
trators ſuch a Day before the ſaid Offab. made ſuch Award &. which the e Pee 


: 1  Feoffment of 
was ready to in caſe the Plaintiff would perform bis Part; J Strange- 
to which the Plaintiff ſaid that after the ing of the Obligation, and 2 the 


Viz. ſuch another Day, z 
be mas enady ts hour jo bey 


Hoc ererunt [ame Stran- 
I= Jeo- ter before the 
£0 andy to the Matter, ent to 
ime 


abſque 


| 


Traverſe. 


abſque hoc ther they awarded before the Day in the Ber; Quod now. 
per &c. pl. 24. cites 33 H. 6. 28. x 

be infeoff 112 Forma; for this the Time 

, viz. it goes to Bur fee Modo & 41 — 
75 per &c. pl. 24. cites 33 H. 6. 28. 


Treſpaſs Shovelers and Herns taken endant ſai 
a &c. ts Af cv which the Plainti - for 2 * 
Shovelers bred there, and he them. Ide Plaintiff ſas 


and 
them, of which he broughr 
hoc that be leaſed as the Defendant ſuppoſes &c. Br. T 
112. cites 14 H. 8. 1. 


in the Defendant made Connſance as Bailiff to 


his Action, 


Fi 


ii d 7 Juni, granted the Rent to the King &c. and 
Forma, 


E οA¼N L b) Traverſe upon a Traverſe, Neceſſary or good or not. 


1. æcipe quod reddat againf# 2, the one pleaded Non-tenure, and the 
4 a ue hoc that the ber named 


hing has; the Demandant ſay that both named is the 
Writ are Texants, as the Writ | 41 . 
Thing has, and fo Traverſe upon Tra Br. Traverſe per 


351. cites 9 H. 6. 1. 2. 5 
2. Where the Tenants firff have taken a Traverſe, there is #0 need for 
the Demandant to take other Traverſe; for one Traverſe ſuffices ro make 
the Iſſue. Br. Maintenance de Brief, pl. z. cires 34 H. 6. 16. 
3. T of cutting Wood the 15 of 4uguf, the endant jufti- 
232 that the Lords of the of D. have uſed to have 20 
fe: there annually, between Michaelmas and Chriſtmas; and be 
being Lord of D. cut the 20tb of Oftober, between Michaelmas and Chrift- 
mas, abſque hoc that be is guilty before Michaehnas, and after Chriſffmas 3 
the Plaintiff ſaid that be cut as in the Declaration, and travers'd the Pre- 
ſcription of the 20 Load Modo & Forma. And well per Cur. For where the 
Defendant alleges Title, the Plaintiff ſhall not be compelFd to maintain bis 
Day, if the Defendant has no fuch Title, and fo he bas Election to min- 


tain bis Day, or to traverſe the Title of the Defendant. And ſo tee T 
4 Tre 


upon Traverſe per &c. pl. 304. cites 10 E. 4. 2. 


„ ä „ > 


the Benefit which the Law gives bim. ——Cro. E. 418 1 
603. pl. 834 8. C but nat S. F. And. * bl. 85. 


5. Traverſe upon a Traverſe, is only where the Matter 
Inducement. Hutt. 97. 1 in the Caſe of 
Bp. of Ely and T 

6. There zever be a Traverſe 1 
verſe in the Bar takes 8 


25 lik 


eu is but 


* 
— was a Traverſe F a Title hem. 
the Plaintiff is entorced to maintain his Ti 
z 21 i 


Horner. — 
the Plaintiff, there or chasd 
1 nor to traverſe the in Toridem 


7. Treſpaſs de Clauſe Fracto. The Defendant 
the Command of F. F. The Plaintiff replies, that X in Fee, 
and let unto him at Will, jad pron Ip: x of ] The Defen- 
arc he r ad. . _ 

traverſes t e at it 

demurr'd, twas adjudged pain» of" oy Cann pn. 
verſable ; and that that the Detendant's Rejoinder to make a Traverſe 
2 Traverſe, as this Caſe is, was not 5; wherefore ] 
Ny many Cro. C. 586. 5. Trin. 16 Car. B. Thorn 
And cites Paſch. 38 Ez. in Parker's Cale ad- 
Nn 
N. A Traverſe ularly to be taken upon a Traverſe. But Lev. 192. 
the Defence 13 abe the rf raverſe is good, and taken to the material Mich. 18 

nd gore wo the Sablience of the ARics, then there Gall be no 1 
other Traverſe taken ater. r 


* Mo. 869. 
well taken, nor pertinent to hag air vg 1207. 
mal confeſs'd and avoided 


= 

. Ld. 
121. _— 
Jones, and 437. Bateman v v. Spring 


. In the Caſe of a ones Proſe the Books ve clear, that he can- Vaugh. 60 
at take a Traverſe upon a Traverſe for theſe Reaſons. It you will re- . 
cover any Thing trom another, you muſt not * the Deſen- By of Wor- 
dant's Title, but you muſt make your own better than bs: tor you mult ceſter, er- 
* * 


1277 


1115 


a Right to the 


- * 


next the Pl 
River which runs 


e 


gone 


4 Cloſe 


D. his Maſter has the Sole 


that 


Traverſe. 


v. Rider. 


SEE 
9 


» > M & 


Wine v. 


410 
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ant, but 


her; 
Defe 


ry the 


an. 


to 
ber Nom 
be offer d to marry 


d herſe 


in the Bar is idle 
the 
74 boſs 


12 i l 
441 SyGHL 
Na alla 


Traverſe. 4 


. 


. 


7 


tun, nor an ' 
had ; and fo the Traverie in the Bar 
well traverſe the Subſtance of the 

nion was the Court, and judgment for the Plainriff 
IW & M. in C. B. Croiſe v. Hunt. 


Where a Traverſe is mere and not neceſſ⸗ 
ods ene womnſls « ike afar L eee 
other Party may traverſe that Traverſe, and alſo the Inducement to 
Carth. 266. Mich. 2 W. & M. in B. R. Bradburn v. Kennerdale. 


(M. b) Tu ſeveral Traverſes, or are. 


bet of D. Tertenant of 40 Acres in D. and bis 
— 4 they have in the ſard 40 Acres, baue made ſuch a Bridge in D. 
derſed the Preſentment, and ſaid, that W. N. and his Anceſtors, Tertenants of the 
— — 7 1 oy ors, on 
or f hat A fo repair it Nm out 

he cher © colera, ge for thefe theve Pain Bald be bar 


3 
1 
7 
; 


and it was admitted withour 


2. Action upon the Statute of idge, Anno 12. for diffraining 
the High Street &c. and detaining thens till the Plaintiff made Fine ; where Fn 
this ſecond Point is nat in the Statute, and yet the Defendant was *dro 2 3 
anſwer to both; by which he ſaid, , > Quan, 
dwo itucs 


mage feaſant, abſque hoc, that he took them in the — and 
hoc, that be detain'd till be made Fine ; and the lifue taken upon both aug Acton, 
Br. Traverſe per &c. pl. 135. Reaſon 


3. Ceffavit that the Tenant heli of him a Houſe and 20 Acres of Land, 
and ceaſed &c. Detendant pleaded, that he held the 20th Part of a Houſe 
the ſame Vill, which is Part of the Land in Demand by Fealty and 2 
Peace ; and ancther Parcel lying im a Croft calld B. by Fealty, and 4 Penny 
for all Jdervices ; and another Acre in the ſame Vill, and Parcel of the ſame 

in Demand by Fealty and a Penny, tor all Services; abe hoc, _— 


— — — 


412 Traverſe. 
the Premiſes are bela an entire Service, and abſque that the rb ;. 

| Bio. Troverks ver ite . 122. cites 2 582 

upon 3 R. 2. the enant pleaded ift iz Tail to bis Fa. 
d gave Colour &c. And the Plaintiff axainſt the 
Tail by the Nefendant, upon and Recovery in Value. 
The Defandent aid, that after the Gift is Tail, and bef before the Recovery, 
his Father Tenant in Tail diſcontinued, and re-took another Tail „ which 
ore the Reco 


was 
faint in Law, 


b) Parcel. Where being Parcel 
we ) ks Thing — 


r THEE 


ee Tn — 
was Parcel in the P ſo to 
r this the Lond — 
3 11 and to fay that it was not 
Seilin of P. is as well as i be hed faid, the i was noe 
2 Seiſed of P. for this f goes to all his 
. 2 cites 3 E. 4. 27. 


* n= (O. b) JYithout making Title. In what Caſe it may be. 


PP » KL who vill uhe + Tweak epint the King, fall neks 
H Br. Aſſiſe, pl. 459. cites 30 E. 3. and 1 


For he is to Mens by he N Buſhes the 

vecover only in Bar by Feoff ment, the traverſe the Bar 

— mh making Title to himſelf, - hou +, CT ISL 2 

Franktene- ec adage Br. Traverſe per &c. * cites 10 
mens. Br. 


the Bar is 


—— have the Aſſiſe without making Title; but if be makes Title which is net ſufficient, "Pa 


Thich the Aſſite is awarded, and the Sciſn and diflcifin found ; the Plaintiff ſhall nor recover; by the 


inion of all the Jufiices. Br. Repleder, pl. 65. cites 11 H. 7. 28. 


4 In Rep/rvin &c. tis ſufficient tor the Aramant to plead bis Freehold ; 
bur if the Plaintiſf will tray je-it,, he mit make a Title to himſelf, per Cur. 
(Anderſon abſente.) But per Peryam, it is not fufficient to make ir of 
his own Seitin; bur it muſt be Paramount. Goldsb. 65. pl. 6. Mich. 
29 & 30 Eliz. The Lady Rogers's Cafe. | 

g. In Treſpaſs againſt Husband and Wite ; hoy phate that 7. & was 
ſeiſed &c. and made a Loſe to them for Tears &c. Plainri ied, 
De fon tort demeſue, alſque hoc, that be leaſed &c. And Car. the Tra- 
verſe is not good without the Plaintiff's making hi a Title. Other- 
wiſe if the Defendant clai us Common or ſuch like, and not Poſſeſſion of the 
Land. 67. pl. 11. Mich. 29 & 30 Eliz. Foſter v. Pretty. 


— — 


F. b) Ibat Plea may be pleaded at the ſame Time. 


it is not material «whether the Matter of the Plea be true or not; 
for he cannot ſay any Thing but maintain the Traverſe. Br. Departure 
de fon Ple. pl. 4. cites 11 H. 4. 81. | 
2. Note a Man cannot traverſe and alſo ſay Not guilty to one and the 
ſawe Thing. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 37. 


WW. the Party pleads a Plea and traverſes the other Matter, 


(Q. b) Il Traverſe. Aided by what. 


1. HERE a Traverſe is merely Surpluſage and not neceſſary; as 

where one traverſes 4 eres dre. be had confeſſed and avoided 

3 This is merely Form and aided upon a General . Carth. 

ich. 2 W & M. in B. R. Bradburn v. Kennerdale. 

An ill Traverſe as the traverſing a void Leaſe is not helped by a 

= 1 Raym. Rep. 237, 238. Trin. 9 W. 3. Lam- 
v. 


General, ſee Formedon, Jointenants, 


— „ ka 


5 N (A) Treaſure 


(A) Treaſure trove. 


l 


nnn. 


3 Inſt. 132. 1. 


. 7 is ſaid to be Treaſure trove but Gold and Silver, 2 
cap. 58. 


Inſt. 577. 
2. Treaſure trove cannot be claimed unleſs by Grant, and cannot paſs 
by the Word Leer. On, $3, a6. ves e 
3. It was preſented that J. S. found 100 Marks of Gold and $i. 
ver, which came to the Hands of A. who came and faid that nothing 
came to his Hands, Priſt ; And fo ſee that Coin found, tho? it be not 
hid is Treafure trove, as it appears here. Br. Preſentments in Cours, 
24. cires 27 Aff. 19. 
* 3 Inft. 132. 4. He to whom the Property is, ſhall have Treaſure trove; and if l 
cites 22 H- dies before it be found, bis Execnters ſhall have it; tor *nothing accrues to 
6 ang The King, unleſs when no one knows who hid that Treafure ; As in Caſe 
iris» Of Ireland M. 22 H. 6. Br. Corone, pl. 198. cites the printed Book of 
certainRule. Abridgmenc of Aſiſe, fol. 61. 
120. a. Lib. 3. Cap. 3 S. 4 fays, it is Quzdam verus Depoſitio pecuniz, vel alterius metalli, cu ton 
extat modo memoria, ut jam domi jure naturali fir ejus qui invenerit, at mn 
akerius fit. Alioquin ſi quis aliquid lueri cauſa vel metus, vel cuſtodiz recondiderit ſub terra, non 


i ; 122 — . Ne Lord 
inventoris, gentium r ; Inft. 132, 133. cap. 58. 
Cake ſays, that where ancient Tims ir beleng' wo the Finder, e by ancient Author ic ap 
he ſays he ſinds, that before the Conqueft Theſauri de terra domini regis ſunt, niſi in Eccleve ud 
meterio inveniantur ; & licet ibi inveniatur aurum, regis eſt, & medietas argenti eſt medietas Ecclefiz 


of 


anciently 


It re 6. If any Man happen to find in the Sea, or Sea-fbore, Precious Stcncs, 

be found in Fides or the like, which no Man was ever a Pr jetor of, it becomes 

his own, becauſe he is the firſt Finder. Miege's Laws of Oleron 11. 
2 8. 33. 

168 


of Courts, Tit. Treaſure trove, cites Britton, fol. 26. 


7. If any ſeek for Gold or Silver If on the Sea-ſhore, and finds it, be 
ought ro reſtore it all ro the Owner, without any Diminution thereof 
's Laws of Oleron 11. S. 34. : 

8. And if a Man going along the Sea-ſhore to fiſh, or do any Thing 
elſe, happens to find Gold or Silver, he is likewiſe obliged to make Refti- 
tution, yet he may pay himſelf for his Day's Work; and if he do not 
know whom to make Reſtitution to, he ought to give Netice 36 
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—— 


SET 


Ie or in the Roof or Walls, 
ouſe, Building, Ruins, or elſewhere, fo as 
cap. 


carried 


— — 


Atl. 99. 
25. b. cap. 16. cites Firzh. Tit. Corone, pl. > 265. Becauſe 
ir tall be 


it is uncertain who has any Right to it. k. PL C. 
ſeiſed by any Perſon having a Rizhr thereto, and that 
Puniſhment is by Fine and | Kirch. of Courts, 


11. 
the 


pri of the Lord, becauſe 

that would make him his own Judge. 2 Hawk. PL C. 67. cap. 10. S. 55. 

For more of Treaſure trove in general, ſee Prerogattve, and other 
Proper Titles. 


* Trees. 


1 are as Ser- 


(A) Diſputes between Leſſor and Leſſee, as to Trees. 's 


. TXTHERE a Man leaſes 4 Wood which is only great Tees, the Lefſce E u 
cannot cut ir, but ſhall have only the Grain. Br. Waſte, pl. Servant, viz. 
126. cires 12 E. 4. 8. to dry the 


2. Aud Per Fairfax and Jenny, if Tenant for Years lops Trees, or cuts & C. cited 
them, the Leſſor cannot take them, but ſhall bave Action of Waſte. Br. , Godv 
Watte, pl. 126. cires 12 E. 4, 8. of Lewk- 

nor v. 
Ford, ard admitted by Walmſley Sericant of the other Side, becauſe, as he ſaid, there is -4 — 


— 
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of the Law, that if Leſſee cu's them cown he ſhall have them, and the Leffor ſhall have treble Da. 
mages for them But 11 Rep. 81. b. Paſch. 15 Jac. Lewis Bowles's Cale, in the 5th Reſolution 
there, it was held thut if Leſſee for Life or Years cuts Timber, the Leffor ſhali have it; and that the 
tame ws refolved the Term before in Liford's Caſe, and that becauſe the Leſſor has the ge- 
Ownerſhip, Right, and Inheritance, and the Leſſee only a particular Intereſt ; and therefore by w hat- 
ever Means they are diſannex'd from tlie Inheritance, the Leſſor ſhall have them in reſpect of the gene- 
ral Owner:hip, and becauſe tney were his Inheritance. 


But no Cc. 3. If Leſſor cuts a Tree growing on the Land demiſed, and carries it out 
nant lies, yet t rhe Land, Leſſee ſpail have Treſpaſs, and recover treble Damages, as the 
. Leſſor ſhould recover againſt him in Waſte. Agreed Mo. J. pl. 23. Paſch. 
with the 3 E. 6. Anon. 


reſt; Per 


Twilden J. Vent. 45. Mich. 21 Car 2. B. R. in Caſe of Pomfret v. Roycrofi. 


4. A. leaſes to B. for Life, and chat it ſhall be lawtul for B. f 
take Fewel on the Premiſſes, Proviſo that be do not cut any great Trees. Per 
Cur. If Leſſee cuts any great Trees, he ſhall be puniſhed tor Wafte, but 
the Leſſor ſhall not re-enter, becauſe that Proviſo is not a Condition, bur 
2 


a Declaration and Expoſition of the Extent of the Grant, and Leſ. 
tor Lite, or Years, by the Common Law cannot take Fewel but of 
Buſhes and ſmall Wood, and not of Timber Trees; bur it the Leſſor in 
the Leaſe grants Fireboot l if the Leſſee cannot have ſutficienc 
Fewel as above, he may great Trees. 3 Le. 16. pl. 38. Mich. 1 
Eliz. C. B. Anon. 


4 Le 162. Leſſee for Nears, the Trees being excepted, bas Liberty to take the 
Arg 14 H8 Shrowds hm; Loppings for Firebeat, bur if be cut any Tree, it mall be Wale 


" 2.-— Laſec as well for the Loppings as the Body of the Tree; Per Hobart & tot 
cannet ſhared Cur. without Queſtion. Noy 29. Rich v. Makepeace. 


the Timber 
Trees. Arg, Roll. Rep. 182. 


6. Where Trees are excepted an a Leaſe, the Leſſor may enter and take 
the Trees, tho there be not any ny Ingreſs or Regreſs ; Per Foſter 
J. Godb. 173. pl. 239. Paſch. 8 Jac. C. B. in Caſe of Heydon v. Smith. 

7. Leſſee for Tears cuts down Timber Trees, and lets them lie, and 
after carries them away; fo that the taking and carrying away be not 
as one continued Ad, but that there be ſome Time for the diſtinct ropery 
of a divided Chattle to ſettle in the Leſſor, an Action of Treſpaſs Vi 
ſach Caſe Felony may becom- 


& Armis will lie againſt the Leſſee; and in 
mitred of them, but not where they were taken and carried away at the 
fame Time. Allen 82. $3. in Cafe of Udall v. Udall, cires ir as the Cafe 
of Bury v. Heard, which commenced 20 Jac. and continued 7 Years. 
8. A. demiſed Ground to B. which was Paſture, except the Trees; R. 
put in his Cattle to ſeed, which barked the Trees; A. cannot have Treſ- 
paſs againſt B. Ruled by Holt Ch. I. upon a Point made and referr'd to 
im at the Aſſiſes at Bury in Lent 12 W. 3. upon hearing of Counſel 
_ ſeveral Times, tho” at firſt he was of a contrary Opinion. Ld. Raym. 
Rep. 739. Glenham v. Hanby. 


—_ 


1 


(B) Diſputes between Lord and Freeholders &c. as to 


Trees. 


1. LItchin of Court-L 68. Tit. Ways, ſays he collects upon the 
Opinion of the of 2 E. 4 9. and of 8 E. 4 9. i ot 27 
H. 6. 9. and 6 E. 3. Way, 2. That where a Lord of a Manor his Lend 
upon both Parts of a Higb-way, he ſhall have the Trees growing in the 


Fri way 5 
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Highway; and alſo where a Way is over 4 Waſte of the Lord's. But 
where 2 { reekolder has Land of each Part of the Highway, he ſhall have 
no Trees growing in the Highway; and where he has Land joining 
but upon one Part of the Way, he ſhall have no Trees growing upon 
chat halt of the Way, Bur lays, that Britton, fol. 111. ſays, that a 
Freeholder ſhall have Trees, it it be not in the common Highway. 

2. The Cuſtom was, that the Lord thould have Onicquid vaieret ad 
Iacremium, and that the Freeholders ſhould have Ramzllos. Per Hobart 
Ch. J. that contains all the Arms and Boughs ; for whatever is not Maere- 
mium is Ramillum. Godb. 235. pl. 326. Mich. 11 Jac. C. B. Biſhop 
of Chicheſter v. Strodwick. 

z. And it was held in the Caſe above, that the Nox Uſe, or Negli- 
gence in not taking the Boughs, did not extinguiſh or take away the 
Cuſtom, as it has been often reſolved in the like Caſe. Godb. 235. 

4. here the Lord by the Cuſtom is to have Maeremium, and that 
the Tenants 11:all have Re/idunm ; this ſhall be intended the Boughs 
and Branches. Godb. 235. pl. 326. cited in the Caſe of the Bi 
Chichetter v. Strodwick. 

5. To the Owner of the Soil on both Sides the Way, of common Ri 


EE I RI CS rg 


belozg the Trees that grow in the Lane, whether he be Lord or Free- 
holder. The beſt Badge of Truth is the Ufage of taking the Profit of 
the Trees. Brownl. 4z. Nota. 


(C) Diſputes between Tenants in Common. 


he might well do by Law; and yer the other Tenant in 
bare ſeiſed them betore they were carried off 


pl. 403. Mich. 18 Jac. B. R. in Polly's Cafe. 


D) Diſputes between Tenant for Life and Remainder- 
man, or Reverſioner in Fee. 


[, GAY D der iſed to A. for Life, Remainder to B. in Fee, he pay- Chan. Prec. 
ing certain Legacies at the Times limited by the Will; but che Ox 4. 
Remainder, c Non-p.:yment at fuch Times by B. us lind over to C. * ous 2 
Kc. There was a great deal of Timber growing on the Land. B. withour Dif. 
brought a Bill for Leave to cut down Timber to pay the Legacies, and ſo pre- ficulty. 
vent a Forfeiture ot his Eſtate. The Tenant tor Lite and C. oppoſed it; 
but the Lords Commiſſioners decreed it; But B. to make Satistaction to 
the Tenant tor Lite, tor breaking the Ground by the Carriage &c. 2 
Vern. 152. pl. 143. Trin. 1090. Claxton v. Claxton. 
2. A. by Deed limits a Term of 500 Tears to Truftees for Payment of 
is, Remainder to B. ſur Life, without liiperchment of Woffe; Remain- 
der to his firtt &c. Sons in Tail. A. died. The Debts were great, and 
che Truit not like to determine ſoon. B. by Bill fer forth the Limita- 
dons, and that there was much decaying Timber on the Eftate, and = 
50 | C 


Fm 


Trees. 


Value of 500 | 
199. Hill. 1690. Aſpinwall & al. v. Leigh & 


(E) Diſputes between Nezgbbours. 


aL 


bs 


of your 
Roll Rep. 


in A. 


's, yer the Body of the 
all the Reſidue of the 


i their Lands, ir was adjudged are Tenants in Common df it 
2 Roll. Rep. 255. Mich. 20 Jac. B. R. Anon. mY 


(F) Power of Truſtees, as to cutting Trees. 


1. Seiſed of Lands in Fee demiſed the fame for 300 Years to B 
A C. and D. in Truſt to pay Debts, and for a Charity. B. purchaſed 
1 


A's Heir at Law, and cut down 1800 1. worth of Tim- 
bur ufficient for the Tenants for Repairs and Bores. The De- 
yd; without Impeachment of Waſte. Ld. C. King faid it was 


FT 


- 


plain that B. as Purchaſor of the Reverſion, could not enter upon thePre- 
miſes to cut down the Timber, and tho C. another Truſtee, conſented 
to the Cutting down (Which was a Breach of Truſt in C.) B. not 
to take Advantage ry 
their Leave. 
therero ; 
397. Mich. 1725. 


| 


(G) Stranger. Who ſhall have Trees cat down by 
Strangers. And what Remedy Leſſor or Leſſee has for 
the Cutting them down. 


1. IF a Stranger cuts down Woods in a Foreſt, and there is no Fraud ot. 
Collution between him and the Owner of the Soil, the Owner of 
the Soil ſhall have them; and yer rhe Oiyner could not cut then * 


Trees. 
bur is to take them by the Livery ot one 
Godb. 99. pl. 113. Mich. 28 & 29 Eliz. C. B. i 
Caſe 


2. If 2 2 cuts 2 and Ze:fſce brings Tre, he ſhall 
recover but according to his Loſs, viz. tor lopping and topping. 
Gudb. 117. in Caſe ot Lewknor . Ford. ac 

3. A Stranger enter'd into Lands leaſed tor Life, and cuc down Tim- 
ber Trees, and bark'd them; and the Lefior before Seiſure brought 
Trover for the Bork, and had Jud to recover, tho the Currin 
down aud Parking was all at one time Allen. $2. in the Caſe ot N 
v. Mall, cited 0 Cur. as Calz commenced 20 Jac. and depended 7 
Years between Bury and! 4. 

4 Ii Stranger cuts the I fees, Lefſce for Life without chment of 
Waſte, thail have them. Poph 193. Mich. 2 Car. Sacheverel v. Dale. 

5. In Treſpaſs brought by he Plaintiff tor cutting down his Trees, 
the Plaintiti was noaſuted, becauſe it appeared that he was only Leſſee. 
Barnard. Rep. in B. R. 302. Hill. 3 Geo. 2. Odel v. King. 


(H) Grant of Trees by whom, and How. 


t. I Fa Mm ſells certain Trees groxzing, and aliens the Land to another 
betore that the Vendee has cit the I rees, yet the V endee ſhall have 
them, per Newton. Markham faid we can fay no more. Br. Treſpaſs pl. 
cites 20 H. 6. 22. 

2. Craut of all his I ods which fball grow hereafter or in time to come 
is uot good, becauſe tis not ot a thing in Eile; per Harper J. 3 Le. 29. 
15 Eliz. C. B in an Anon. Caſe. | 

3. A demiſes to B. a Manor for 3 Lives and by the fame Deed in an- But by Grant 
other Clauſe bar;ains and ſells the Trees. The Habend' is of the Manor 7 — 
only and limits Eftate of that for 3 Lives without mention of the Trees. bend. the 
Per Winch J. they ſhall paſs as à Chattel immediately on Delivery of Manor for 
the Leed betore any Livery made thereon to paſs the Manor, and if Live- 2: Years 
ry never had been made, yet Leſlee bave the Trees. 2 Brownl. »i*hout 
193. Trin 10 juc. C. B. in Cafe of Rowles v. Maſon, and 197. per War- „ , 
burton J. accordingly, and 201. per Coke Ch. J. accordingly in S. C. | & Leſſer 

can't cut 

ſell the Trees; for that was all in one Sentence, viz. the Grant of the Trees and the Demiſe of the Manor, 
Per Winch J. 2 Brownl. 195. cites D. 379. 18. 23 Eliz. 

Ic ſhould be 374. b. pl. 18. | 


4 The Law doth not favour Fraftions and Severances of the Trees from 
the Freehold. 11 Rep. 48. Mich. 12 Jac. Litord's Cale. 8 

5. Bargain and Sale of a Manor, and all the Trees growing thereon, it 
the Deed is ut iurolPd, the Trees thall not pats without the Manor. 11 
Rep. 48. Liford's Caſe. IM 

6. Gram of all my Trees within my Manor of G. to A. and his Heirs, 

A. thall have Inheritance in them without Livery and Sei/in. 11 Rep. 49. 
b. Litord's Caſe. | 

7. A. ſeiſed in Fee Simple makes a Leaſe, excepting the Trees, and atter- 
wards covenants to ttand feifed de Tenementis predittis cum pertia. ſuperits 
dimyis Ec. The Trees paſs with the Inherirarice, as Things annex d to ir, 
notwithitanding they were not demiſed. 11 Rep. 5o. b. Litord's Caſe. 

8. by a Grant of Trees by Teaaut in Fee Simple, they are abſolutely Bur other- 
paſs d away from the Grantor and his Heirs, and veffed in the Grantee, _ — _ 
and go to the Executors or Adminiſtrators, being in Underſtanding ot Tat in 
Law divided as Chartles from the F rechold, and the — n 

OV Cr Rep. 8 


420 Trees. 
Mich zJac. Power incident to che Grant to fell them when he will, withour any 
28 other ſpecial Licence. Hob. 173. Hill. 12 Jac. Stukely v. Butler. 


Jones J. 9. If Leſſee for Life without Impeachment of Waſte aftzas over 4 his 
makes a Di/- fate, he may diſpoſe ot the Trees. Poph. 193. Mich. 2 Car. B. R 
— Sacheverell v. Dale. 


be- 

tu een a Te- 
nant for Lite i 
without Impeachment of Waſte by Grant, and one who is fo by Indulgence of Law, as Tenant in Tal 
afcer Poſſibility &c. that ſuch Things as a Man hath by the Law he can't reſerve to himſelf upon [iis 
Alignment ; but in Caſe of a Grant he has a berty than the Law gives to him. Bur if ſuch 
Tenant by Grant aſfers over all bis Eſtate, he can't except the Trees; but where he has a Remainder d 
otherwiſe. Poph. 195. in Caſe of Sacheverel v. Dale. | 


* 


(I) Viafallt, Dotards &c. lo fhall have them. 


Godb. 118. 1. T Eſſor ſhall have the Viadfalls. Arg. Godb. 117. cites Culpeper 

Ch. 2. Caſe 2 El. & 44 E. 3. Statham. and 40 Aff. 22. 

cordingly, but Rodes |. contra Per Anderſon in Lewknor's Caſe. 4 Le. 166.——S. P. reſolved 

in £ arlakendin's Caſe, 4 Rep. 63. b. Paſch. 31 Eliz B. R. in caſe they have no Timber in them; bur 

that if they have, then it is otherwiſe. And in Lewis Bowles's (aſe, 11 Rep. 81. b. the Re- 

lutions in Harlakenden's Caſe were afhrm'd for Law — Mo. $13. $14. pl. 1099. Mich. 8 Jac. Per 
and*s ( 


all the J uſtices of Serjeant's Inn in Fleet - ſtreet, S. P. in the Counteſs of Cumberland's Caie. 
Bendl. 2:7. 2. Leſſee cannot juſtify cutting down Pulerd 


Hol or. | pb, by Rong ade 
rb ter Were dry, hollow, and rotten, and not Timber fit tor Bui Mo. 
a ater, 101. — 246. Mich. 15 & 16 Eliz. Sir Roger Manwood's Caſe. 
3. It Trees are excepted &c. and they become Dotards during the Leaſe, 
yer that can't diveſt the ol the Leſſor; Per Holt Ch. J. Cumb. 
453. Trin. 9 W. 3. in a Nota to the Caſe of Park v. Fifield. 


(T) Timber Trees. What are, and what ſhall be ſaid to be 
ſuch for a Collateral Reſpect &c. 


2 Inft. 643. r, in the Act of 45 E. 3. is intended of Wood 
— which conlifts of Trees of Value, as of Afhes, Beeches, and Elks 
the whole Sc. but not of Hornbeams, Sallows, Haſels, Maples Sc. Pl. C. g70. b. 
Court upon Hill. 17 Eliz. Soby v. Molyns, 
deliberate 

Advice held it to be no Law, and that Beech, 

they ſerve for Buildings or Reparation of Houſes, Mills, 
faid it was adjudged Paſch. 2 Jac. between Hall and Fettyplace. 


and Hornbeam are Great Wood, becauſe 
Sc. And in the Margin there it is 


Mo. $12. 2. Birch-Trees were decreed to be Timber-Trees. Toth. 151. cites 8 
1999 * de. Jac. Counteſs of Cumberland v. Earl of Cumberland. 


decreed, | 
grew, were uſed and ſerviceable for 


cauſe ir appear d that ſuch Trees, in the Country where they 0 
— 2 — Cotages, and ſuch mean Buildings; and all the Juftices of Serjcant's-Inn in 
Fleet upon a Conference had with them, were of Opinion, that in this Country they were Tim- 
ber, and belong d to the Inheritance, and could not be taken by a Tenant for Life. 


3. A. articled to ſell Land to B. for 20,000 I. and the Ti nder to be 
valued and paid tor by B. over and above the Purchaſe-) ſoney. Upon 
a Reference to the Maſter he made his Report, and r 


* — 


— 


= Treſpabs. 3 


Thouſands of Saplizgs at 12 d. or 18 d. a-piece, and alfo 
ſome of which were rotten, or contained no Timber, and fo of Walzut- 
Trees as worth 20 or 40 I. a Tree; alſo It, Lime, and 
Herſe-Cheſurts, were by him valued as Timber. 
taken thereto, Ld. C. King faid, That it is the Cuffom of the Country 
that makes ſome Trees Timber, which in their Nature, y — 
ſo ot Birch, 


ing, are not fo, as Horſe-Cheſnut and Lime Trees; 
and Polins s Caie, Pl. C. 470. that theſe are not Timber, 


Beech, and Aſp. And as to Pollards, not wi 


that Tithes are to be paid of their Loppi (which could not be i 
pollards were Timber) yet it the Bodies are ſound and good, 
he inclined to think them Timber; otherwiſe, it not ſound, they ing 


in ſuch Cafe fit tor nothing but Fuel. And his Lordſhip faid, that if 
Timber Tree, not worth 3 or 41. ſhall be valued or paid for in the Pur- 
chaſe, why thall not Walnut-Trees, ſome of which may be worth 10 
or 201. or even 30 l a-piece? However, as ſeem ot a conſiderable 
Value, it the Parties cannot to Jump the Valuation, and as it is 
the Cuſtom of the Country which aſcertains what are 'Timber-Trees, 
ſome eſteem d ſuch, which, in their own Nature, generally are 
not, tally in Countries where Timber is ſcarce. His Lordſhip faid, he 
ſhould direct an Iſſue to try whether any and which of thoſe Trees are, by the 
Caffom of the Country, tu be accounted Timber. Trin. 173 1. 2 Wms 1 
(603.) (606.) Duke of Chandos v. Talbot. 


in G ſee 
For more of Trees in General, ze Copphold, Parreſine, Walt, 


(A) With Cantimnamdb. 


1 TRefpaſs Continuando by divers Days together, and 
Tan all hat be co d to bring ſeveral Actions. 29 
E. 3. 35. Mudg d; for it is one 


- 


(A. 2) Afault. What. ¶ Aud Menare.] 


1. IF a Dan holds me by the Arm, this is an Afault in Law. Jt 
FR 


_ niltifiable. 
i . Hawk. 
Nas ſaich, that he will cut my Arm, it is an Affault. 37 2, . 
3. Tf a Han ſaich to another, that if he will 
fon, he will detend himſelf by his Hands upon his 


5 P than 


q cap 62. S. t. 
him of Trea- aich, chat 


y, and rather notwirh- 
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funding the than he thall kill him, he will kill him; this is an Iſauit m Lam 
many an- * 2+ P. 6. 3. Curia. 
nions to the contrary, it ſeems at this Day agreed, that n If ords wharſcerer can amount f. an 


Aſjawlt. 
278) pl 3. S. C. 


Br. Treſ- 4. So if a Yan calls me Traitor, and I fay to him Mentiris in Ca. 
rab, pl. 197. pite tuo, and 


3. [pag 
and 3. 4 
ag. 20 20. 
1 

the ſame S8. C. _—— See (E) pl. 3. S. C. 


N B. There 6. So if a Pan ſays to me, that if I will not ceaſe my Suit, which 
is no pl. 5. im, he will beat me; 
—_ LI me ; this is an Aſſault, tho cund 


cires 5-H. our of the Court or Church into the Fie 
ir is a Me- his Bones, this is an aut. 37 P. 6. 20. 


nace, and 
not law ful.“ Orig. is (Il luy naufrera.) 


This was= 8. Tf a an rebukes another with ill Words, by which he dares 
Laer nor ſtay in the Vill; this is an Aſſault. 27 A, 11. adjudged. 
Fifteenths, pro Rege & ſeipſo of Aſſault and Battery, as he was collecting of the Fifteenths in D. and i 


was found, that the Defendant rebuhed the Collector in collecting the Fifteenths, ſo that be d.rred not fry in tie 
Vi, but did not beat him. And this was adjudg'd an Aſſault, bur no Battery; and the Plaintiff reco- 


ver d Damages 1cos. Quare, if the King had not been Party. Br. Treſpaſs, pl. 246. cites & C. 


b. 
ftrik with an H rouch 
Man ſtrikes at me 2 


Lu 
2 1 


Per 


1 


pr 

Tavern, putting his Head out of the Window, and bidding the other to leave off, he * 
him with the Hatchet, 1 er ᷣ ͤ > 20 2p II. 12 
Jac. in Caſe of Wilſon v. Dodd. Roll Rep. 177. S. C. ci Doderidge, quod fuir conceſſum, 
per Coke Ch. J. in Caſe of Wilſon v. Dodd. ——And Ibid. 328. Hill. 13 Jac. B. R. in Cafe of Curtis 
v. Dowric. 

S P. Hawk. Pl. C 133. cap. 62. S. 1. And fo if a Man ſtrikes at me without a Weapon, it is an 
3 


And ſo if he bold wp his Hand againſt another, rn But if one 
ffrikes another upon the Hand, Arm, or Breaſt, in Diſcourſe, it is no Aſſault, there being no Intention to 
Mod. 3. pl. 13. Mich. 21 Car. 2. B. R. per Cur. in an anonymous Cafe. 


11. If a Pan delivers to another a Subpœna, this is an Aſſauit. 
Trm. 13 Jac. B. between E/piz and Hutton, per Curiam. 
2 Keb. $45 12. In Aſfaule, Battery, and Wounding, the Evidence to prove a Pro- 
vocation was, that the Plaintiff put bis Hand os bis Sword, and ſaid, | 
* — it was not Ai ſe-Time, I would not take ſuch Lang nage from you. gd 
vil v. Sa. no Atfaulr ; tor he declar'd he would not aſſault him, the Judges being 
vage, and in Town, and the Intention, as well as the Act irfelt, makes an Atfaulr. 
ys ena 4 Nod. 3. pl. 13. Mich. 21 Car. 2. B. R. Anon. | 
bent his Fiſt at the ſame Time that he laid his Hand on his Sword and ſpoke the Words; and the Cour: 
held ir no Aſſault, as it would be without that Declaration. Bur it was further ſworn, thut the! * 
riff crith bis Elbow trench'd the De! endant, which, it done in carneſt Diſcourſe, and not wirh Iatent © 
Violence, is no Aula t; nor then is it a Juſtification of Battery after a Retreat Drenia: 
13. DC 


* 


b 


+> | 
8 
TE) 
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13. Drawing a Sword, and brandifſing it in a ing Manner againſt 
* Plainrilf, bur did not touch him, is Aſſault, but no and ſo 
Fall have no more Colts than Damages. Vent. 256. Paſch. 25 Car. 
B. R. Anon. 


erer but does not ſtate the Manner of 
5 Keb. 383. pl. 1 8. C. fays it was, that a Woman ſhook a Sword in a Cutler's Shop agai 
tit, bei: g on the other of rhe Streer. 


14-4282) 
aH 


Bailiff being within Reach of Defendant, Defendant having 
Fork in his H keeps off the Bailiff from touching him and retreats 
into his Houſe, Bailifl has no Remedy but an Action for the Aſſault; 
for the holding up the Fork at bim, when he was within R is 
Evidence of that. 1 Salk. 79. Trin. 3 Ann. B. R. Genner v. — 
— ea could reach bim, an Action of Aſſault would have lain againſt him 8. P. 
wk. PLC. 133. cap. 62. S. 1. 


* 
7 


＋ 
if 


Þ 


15. Every Battery includes an Aſſault, therefore on an Indi&ment of 
Aſiault and Battery, in which the Afﬀaulr is ill laid it the Defendant be 
t-und guilty of the Battery, it is fuffictent. Hawk. Pl. C. 134. cap. 62. 
S. 1. 


re. 


(A. 3) Battery. I bat ſhall be faid a Battery. 


1. IF a juſtice of Peace makes a Warrant to J. S. to arreſt J. D. 
to bring him before hunſelf and J. N. comes in Aid of J. S. 
tliys his Hands mollicer upon the Shoulders of J. D [and] fays to ]. i 
this is the Man, this is not any Battery. Pill. 12 Ja. B. N. between afually 
t N iſſeu end Deda by Coke. f 
Dina + , geful, or rude, or infolent Manner ſpitting in bis Face, 
ae in Anger, or eh jufling hm our ofthe rr 
C. 134. cap. 62. S. 
+ <P Hack. PLC. 134 cap. 62. S. 2. 


+ Roll. R. 1-6. pl. 15. Paſch. 13 Jac. S. C. but S. P. does not appear.———z Bulft. 335. S. C. but 
S. F. does not fully appear. 


2. Tfa Man delivers a Subpœna to another, this is not any Zat- 
tery, Tr. 13 Ja. B. between E/piz aud Hutton. Per Curiam. : 

3. Upon Evidence in Battery, Popham, Fenner and Williams, directed & if anther 
the Jury, that if A. aſſaults E. and in fighting A. fallt to the Ground and P49 beld 
then there B. beats and worads him, that this is an Affaulr in B. not juſ- 7 


and then B. 
unable. Nop. 115 Hudſon v. Crane. frites him, 
; | ; that Aſſault 
ks a Pattery in 3. not juſtifiable &c. and the Jury found . Bur Yelverton and Tanfield on the 
41. — it is but a Continuance of the former And that all is De fon Aſſault De 
meſne. Noy. 115. Hudſon v. Crane. 


. 4 In Action of Aſſault and Battery, the Plaintiff counted that the 

Detendant frock the Plaintiff *s Horſe, whereby the Plaintiff fell; This 

was held good and no material Variance, becauſe licer ſæpius requilitus 

is only Matter of Form. Arg. Hard. 41. in Cafe of Harris v. Ferrand, 

cites it as Mich. 15 Car. B. R. 
5. The leatt tone hing of another in Auger is a Battery. Ruled per Holt 

0 J. at Niti Prius, 6 Mod. 149. Paſch. z Annæ in the Caſe of Cole v. 

Luruer. 
6. II Sho cn more met in a narrow Paſſage and without any Violence or But if _ 
gn of Harm the one touches the other gently, it is no Battery. Per Je 8 

Holt Ch. J. at Niti prius. 6 Mod. 149. Cole v. Turner. — 


another to 
| force bis Nu 
nA Poſſ:ce in a rade inordinate Manner or if any ſtruggle about the Paſſage to ti:at degree as to do Hurt, 
This 


— 
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8 Barrery Ruled by Holt Ch. J. 16 Mod. 149. Paſch z Anne at Nif prĩus in Gle of 


7. Spitting in ones Face is a Battery. Per Holt Ch. J. 6 N 
Paich. 3 Anne B. R. The Queen v. Coteſworth. J * * 


CC — — — — 


* 


(B) Treſpaſs. Againſt — it lies, in Reſpeli of 


if A. has the . I F my Beaſts ate in the Keeping of S and during 

—- +4 F a 10 ne be thall eve ee 
— B. — But he ſhall not have Satisfaction againſt both. J H, 4 
and are 31. 


into B's 
Fard, if theſe do a Treff $ to the Land of C. adjoinibg, A ſhall be puniſhed in Tref; i 
tho” 2 Clayr. 32. Dawtry v. Huggins. * 
If azifted Cattle do a Treſpaſs, the Owrer of the Soil where &c. ſhall anſwer for that Treſhaſe, cited 
in the of Dawtry v. Luggins. Clayr. 33. as Bateman's Caſe. a 


2. A Man ſhall not have Treſpaſs ag2inff him o tas the Franke. 
ment as 


or &c. before Regreſs made upon him; per Neu ton where 
tr 


ſe 
— t pleads his Frank there the Plaintiff in his Re- 
and ought to have the Profits, till it be retorm d by Entry or Aion 
mixt 


aſſet 
ought to ſhew a Regreſs, for Diſſeiſor has the Franktenement 
or real. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


3. If I Bail Goods and rhe Baile gives and delivers them, ] ſhall not 
have Treſpaſs ; for he had lawtul Pofſeſhon. Br. Treſpaſs, pl. 295. cites 


2 E.4 4 

4 Finch's Law, li. 3. c. 6. That no Action of Treſpaſs will lie 
for @ Leſſee for Years againſt the Leſſor, altho' he diſtrain without Cauſe. 
And fee there the Reaſon. Q. per Holt Ch. J. 11 Mod. 209. pl. 13. 
cites 9 Rep. 76. Yelv. 148. Wing's Max. 1. 703. 


TG 


8883 (C) Treſpaſs of Aault and Battery; What will be a 
good Cauſe of Fuſtsfication. 


Br. Treſpas, 1. I Fa Man be in a Rage and does great Miſchief, his Parents may 

* juſtiſy rhe chaſtiſing and bearing him with a Rod, to the Intent 
geber to reduce him into his good Senſes again, 22 Aff. 56. 

the 
Beating being by Parents. | 

249. pl. 2. A. s at Dice with B. in Houſe of a Juffice of Peace» 
3-5 Cbur td; ict 2 common Cheater, a there cheared A. ot his Money; 
xeports 14 the Ortendant in an Action of Battery may juſtify that he tor the 
Starder by Caute atorefaid put his Hands upon him to bring him before the ſaid Ju- 
and not ftice of Peace, and that he brought him accordingly ; and the Juſtice 
A. the Fer. hound him over to the Seffions where he was indicted and ound 


Þ GR of the 21d Cheating. And this is a good Plea tho the De 
_— -+ was not any "CS concert 1 — 


Satze the Publick ©00d. Dich. 7 Car. B. R. between Hoileday and Oxci- 


bridge 


— 


4 


— — . = —— 
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bridze Mudged immed - ., 
choias Carey in te ere 2 
Juſtification. ———Cro. C. 234, 235. pl. 16. S. C. according to Roll, and Judg: ent 2 


Netendint by 3 Juſtices (abſente the Ch. I) and they held it to Pro Bono public. to 17 ſuch 


nde rs. 
nc 77 Cap 12.5 seca Gen Bren 


ow, | the Arreſt of anv ther Offend: 1 Peri 3 
— — r crions for Cfences in like Manner, ſcandalous 
Jf A. incires a Dog upon B. an Infant, and upon this C. comes 
* and lay his Hands ſottly upon him, to the Intent to ftay his 
Hands, fo that he ſhall not incite the Dog upon B. this ts and 
juſtifiable in Action of Aﬀault and 


en vy 
g, the 
aſailed the 1 to have beat him with a Kni 
took the Handle of the Knife in bis Hand, and the Plaintiff came in Aid of 
V. and took the Blade of the Kaife in bis Hand, and cut bis own Hand with 
the Blade of the Knite, abſque hoc that he beat or wounded him, Pritt. 
The Plaintiff replied that he beat and wounded him as above, Priſt; and 
the others econtra. Br. Treſpaſs, pl. 235. cites 22 Aſſ. 56. 

5. Treſpaſs of atfaulcing him and taking his Horſe, the D:fendant ſaid 
that F. C. had the Tithes of B. im Farm tor 6 Years, and certain Barley 
was ſevered from the 9 Parts, and the Plaintiff took and carried them to D. 
and the Def endaut came aud found the Horſe there in the [ame Barley, Da- 
mage feaſant, and he by Command of the Detendanc took the Horſe aud the 
Barley, aud the Plaintiff would have diſt urb'd him; fo that the II which 
he had was De fon Attaulc demeſne, and in Defence of the Goods, and 
a good Plea Br. Treſpaſs, pl. 134. cites 19 H. 6. 65. | 

6. A Fuſtificaticn for a Battery is 20 Fuftification for wounding &c. 

F. N. B. $6. (K) in the new Notes there (d) cites 21 H. 6. 27. 

7. Treſpaſs ot Alſault and Battery; the Defendant ſaid that at the And a . 
me ot the Treſpaſs he was a Fuftice of Peace, and the Plaintiff made an u 1 
Aſſau't up B. and for Conſervation of the Peace he came to the Plaintiff, Nn at hi. + 
and charged him to keep the Peace, and he ſaid that he would not, and the Diſcretion 
Defendant put his Haads upon him pcaceably, and arreſted him to find Surety to find 
for bis Good Rua vB &c. which ſpeaking and putting of Hands are Rurety A 
the ſame Attaulc and Battery of which &c. And the Court held it a the be per- 

Plea, without ſaying that he ſent him to Gaol, and yet to make the mit him do 
Matter clear the Detendant alleg'd the Arreſt, as above, and that after go without 
he eſcaped out of his Cuſtody &c. Br. Treſpaſs, pl. 177. cites 9 E. 4. 3. — Any 
not puniſh him, becanſe he is a Juſtice of Record; Per Littleton Juſtice, quod non negatur. Br. Treſ- 
paſs, pl. 177. cites 9 E. 4, 3. 


8. There are ſome actual Aſſaults on the Perſon of another, which do 
not torteir a Recognizance ot the Good Behaviour, as where an Officer 
baving a Warrant againſt a Man, who will not ſubmit to him, beats or 
wounds bim in the Attempt to take him, or where a Parent reaſonably 
chaſftiſes his Son, or a Maſter his Servant, or a Scheclmaſter his Scholar, or 
2 Gaoler his Pri/uner ; or as ſome fay, a Husbaad his Wife; or where one 
in a proper mar:ner confines and beats a Friend who is mad &c. or where 
one forces a Sword from another, who threatens to kill a Man with it 3 or 
here one geutly l1ys bis Hands on ancther, and ftays him from inciting @ 
Dog upon a Man; or where I beat one (without wounding nim, or throw- 
ing at him a dangerous Weapon) who wrongfully endeavnrs with Violence 
to diſpoſſe/s me of my Lands or Goods, and will not deſiſt upon my laying 
my Hands gently on him, and diſturbing him; or where a Man beats cae 
who attenpts to E any other; or where a Man threate:rs to kill one 7h0 

5Q Puts 
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s him in Fear of Death in ſuch a Place, where be cannot (ately fly u 
* ; or where & impriſons thoſe whom he ſees Fighting, 45 Ar 
cver ; or where a Man beats, or as ſome ſay, wounds or maims one «1, 
makes an Aſſault upon his Perſon, or that of bis Wife, Parent, Child, o. 
Mafter ; or, as ſome ſay, where one beats another in Defence of his Sor. 
vant, Hawk. PI. C. Abr. 131, 152. S. 16. Hawk. Pl. C. at | 
130, 131 cap. 60. S. 23, 24. And ſays that therefore theſe are juſti 
Ibid. 134. cap. 62. S. 3. 


D) I hat Perſon may juſtify it. | In Defence of another &.] 


| . E Baron juſtify the Battery of another, in Defence 
thre che Tee, cries par Then laters * 19 6 


s in Treſpaſs by Husband ard Wife, for an Aſſault and Battery on the Wife, the end.mnt pleaded 
fon Aſſault Demeſne of the Me; The Plaintiffs replied, that EE oe 
band, and that je Inſultwm fecit to defend him. — Demurrer, it was inſiſted that Inſultum fecit 
was , and that they ſhould have pleaded Molliter manu: —_ cb, that a 
Wife may juſtify an Aſſault in Defence of her Husband, and if the was holding up his Hand 
to ſtrike the Husbund, the Wife might make an Aſlault to prevent the Blow. And Judgment for the 


Plaintiff. 1 Salk. 407. pl. 2. Mich. 7 W. 3. B. R. v. Baſiler Ld. Raym 62. $. Cac- 
B. Trefpals, . 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H.6 
nnn r Eo 


Br. Treſ- Maſter Battery of another, in Defence of 
paihy pl. 34 is Serra, for the Servant is in a manner his Chattel. * 19D, 
65. 


6. 
; — 0 2266 Due E. 4. 48 —Ow Caſe of Seaman uppledick, 
9 H. 6. ;.. cites 9 E. 4. 48. contra. 150. in v. C ick, where 
in Treſpaſs of Aault and Battery the Defendant juſtified in Defence of bis Servant, viz. that the Plain- 
had aſſaulted his Servant, and would have beaten him &c. Yelverton held the Bar ; for that 
other wiſe he might loſe his Service, and cited 19 H. 6. 60. a. but Williams J. contra. Coke faid 


1 Salk. 407. pl. 2. Mich. 7 W. 3. B. R. in Caſe of Leeward v. Baſilee. L. 
IN ingly in S. C. | 

* $. P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but ir ſhould be 19 H.6. 3t 
and ſo are the ſmaller Ecitions. 


SP. Ad 3. The Servant may juſtify the Battery of another in Defence of 
Aeg. Br, his Malter. 11 9. 6. 16. QUazre. 14 h. 6. 24 b. | 
Treſpaſs, pl. 189. cites 9 E. 4. 48.——And he may kill a Man in faving the Life of his Maſter, if he 
cannot otherwiſe eſcape. Br: Treſpaſs, pl. 217. cites 21 H. 7. 39. Per Tremaile. 7 

SF. Andto take Bows, arenen, Gauatlets Kc. with which the might rike them, and retais 
them in their Keeping till the. Iialice be -ſſeaged. Contrary of a Coat of Mail &c. with which the Party 
cannot ftrike. Agreed. Br. Treipaſs. pl. 37. cites 35 H. 6. 50, 51. : 

S. F. Bur Serjeant Haw kins ſays, it is ſaid that a Servant cannot juſti another in Defence of 
his Maſter's Son, tho he were commanded by the Maſter fo to do, becauſe he is not Servant to the Son ; 
and for the like Reaſon it is ſaid, that a Tenant cannot juſtify beating another in Defence of his Land- 


bord &c. Hawk. Pl C 131. cap. 61. S. 24 Ibid 134. cap 62. 8. 3 

2 Lutw. 1485. at the of the Caſe of Shinaleton v. Smith, is a Nota of the Reporter, that 
it was ſaid in that Caſe by Powell I that a Servant may juſtify in Defence of bis after, but he can 1 
juſtify a Battery in Defence of the Goods of bis Maſter. 


Tf a Lunatick beats a Man, this not excuſe him in Trel 


becauſe it is but to repair him in Damages; but otherwile if 
Caſe ot * Felony, becauſe he cannot da it with a felamous In 


Fol. 547- is in 


ue tent. Hobart 3 Reports 181. 
Hob. 134 pl. 1:9. in Caſe of & raver v. Mrd: and las 
5. The 


b. in a Nota 
of the Reporter's in Beverley's Caſe. 
that therefore no Man ſhall be excu'cd cf a Trefpals. 
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FJ. The Father cannot beat another is Defence of his Son. Br. Treſpaſs, But if the = 
pl. 189. cites 9 E. 4. 48. Fer Catesby. — 
Combaring, and the Sox comes in id of bis Father, and ſtrikes the other, this was held juſtifiable, tho 


Father began the Aﬀray ; but quzre of that, but ſo ir is holden ; bur here the other did begin 
uren the Father ; therefore here it was held clearly juſtifiable. Clayt 120. pl. 211. 2 


— 


— —————— 


(E) Treſpa. Aſault. What will be good Cauſe of 
Juſtiſheation. 
Treſpaſs 


ſtop my | * 
juitify the holding of him by the Arm. | 33 78 


2. I a Man has Licence (by 
erect a Booth in a Fair, and 


ry | 
tot. Cur. Bur per Priſor, if thoſe Words (Secundum formam Legis) had been omirted, the PIck had 
not been good, but the other Juſtices held it would have been good, notwithſtanding ſuch Omi 


If a Servant departs bis Maſter, or if an Heir in Ward departs from 

ts bod banked for the Maſter, 3 

wich Force, nor to lay their Hands 2 bur require them &c. 

And if they retuſe, then to take their Act Faux Impriſonment, 
pl. 37. cites 38 H. 6. 25. Per Markham, & nemo dedixit. 

5. Treſpaſs of Battery and Impriſoument. The Defendant juſtified inaſ- 
much as the Plaintiff lay in Wait at D. to rob the People, and made Aſſault 
upon A. and commanded him to deliver his Purſe, by which the Defendant 
tock bim and put him in the Stocks. And the Lying in Wait, and the A- 
Jad agen A. is nas CHER Bonus rai 06 CONE ID 4s 
where a Man juſtifies for Suſpicion 3 quod nota. Br. Double, pl. 138. 
wr fr 27. 

6. In 


7. A. takes B.'s Horſe —B. the fame Day requeſted A. to re- deliver it, 
bur A. retuſed.——B. ſaid, if A world not deliver him, he would take it in 
ſpite of his Tecth ;, aud takes up a Stick lying on the Ground, and made 
iwaras A. with the Stick. This is an Ailaulr jyf#ifable. Kelw. 9a. pl. 
4 22H. 7. Anon. | 

$8. Strikiar a Man's Horſe is ſuch an Aſſault upon a Man's Goods, as 
my jattity ttriking the Perſon ; and topping the Horſe is ſtopping che 


lan. Clayr. 189. Booth v. Jenkinſon. 
(F) Treſpaſs. 
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_— 


(F) Treſpaſs. Aſſault and Battery. What will be 
good Cauſe of Fuſtsfication of Battery. Aſſault to the 
Perſon. 


& P. 1. F a Man aſſaults me, and I can eſcape with my Life, ft is not 
Markham, ful for me to beat 2 h. 4 8. b. Curia. = 


conceſſit; But Brooke ſays, it ſeems, that I beat him, if I cannot otherwiſe eſcape without 
Hoybem, as well as for Lite. Be. Treſpaſs, pl. 71. cites S. C. _ Wk 


Fol. 548. (G) Treſpaſs of Aſſault and Battery. Juſtißcatin. 
e JF hat will be good Cauſe of Juſtification. 


T is no good Cauſe of Juſtification, chat all the Companies of 
Idiers ot London were commanded 


5 


» becaule he 
$ if he had ſaid, that 
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— — 
e adjudg'd, becauſe it is but to be cena dn Damage tor 5 UC 2. 
v. Warſon. 
& in Treſpaſs for an Aſſault, Pattery, and Wounding, by ſhooting ont the Plaintiff's Eye. The De- 
fer.dant pleaded in Bar, that le cas a Collector of the Hearth-myney ; and for the better ſecuring the Money 
vliefted be rode d& it Fre- rms, and hating a Piſal in bis Hand, and intending to J/chavge it, to prevent 
Viſchief, le ſeeing none coming that way did diſcharge it; and on 55 it, the Plaintiff caſually 
(me that 11 ay, and if he received any Harm, it <vas againſt the A ill endant, que eſt e idem 
tran'greſio. The Plaintiff d:murr'd, and had Judgment; and upon a Writ of Error brought, ſudg- 
ment was aſſirm d, nothing being urg'd beſides the Plea, which the Court held inſufficient ; for the 
Letendant ſhall neter be exciſed in T reſpaſs, unleſs when an inevitable Neceſſity, which was nut ſhewn here. 
Belices he did not traverſe Abſque hoc aliter vel alio modo, as was done in Uta ner and Ward's 
Cafe, in the like Plea; and yet in that Caſe the Plaintiff had Judgment. 2 Jo. 205. Puch 34. Car. 2. 
þ K. Dickenfon v. Warfon. | 

Seryant Hawkins fays, it ſeems, that a Man hall not forfeit a Recognizance for the Good Reha- 
ricur, by a Hurt done to another merely rhro' Negli „ or Miſchance ; as where one Soldier hurts 
anoti.er by Ciſchargirg a Gun in Exerciſe, without ſuſhcient Caution; for notwithſtanding ſuch Per'on 
muſt, in 4 Civil Action, give the other Satisfaction for the Damage occaſion'd by his want of Care 
yet he ſeems not to have otf ended againſt the Purport of ſuch a Recognizance, unleſs he be guilry of 
tome wiiful Breach of the Peace. Hawk. Pl. C 131. cap. 61. S. 27. 


+ 


(G. 2.) Entry into Land. 


1. J 2. | the Battery of another, in Defence of One may 
wy A 2 rin. 3 Jac. B. demurr d in Lam. en 


Battery in Defence, or for the Preſervation of his Poſſeſſion of Lands or Goods. 2 Inſt. 516. 


and Judges in Hot, 
agamft hem ar the Common Law 


. cannot juſtify a Wounding in Preſervation of his * S. C and 
[4] 5. A Ban 441 * Butler and Auſtin; per C. $ Fe 
9 Car. B. R. between Buckburf and Trowte, ADJUDB'D E. F ke 

+ Intratur. Tri. 9 Car. Rot. 472. may juſtity 


w 
in Defence of his Perſon. Roll Rep. 19. pl. 2c. 


Poticthon. B. 12 Ja, B. 


riam. 
upon 


that a Man 
per cannot juſti- 
fv the 
| 1 ounding 
mother to ſave Vi FJouſe or Goods, but can only ſtay the Party with his Hands in Defence of his Poſſeſ- 
=p Lat. 20 in (ade of Hall v. Gerard. 


Man can't ſtity an Aſſault in Defence of his Horſe or Cloſe. 1 Salk. 407. per Cur. in Caſe of 
Leeward y. Bailer La Ray m. Rep. 62 S. P. accordingly, per Cur. in S. C. 


(7.]8. It a Man enters into my Cloſe, and there with an Iron 
Sledge and Bar breaks and diſplaces my Srones there being in the Land, 
being my Chattle, and I require him to deliſt, and he reftites, and 


5 R ſpcaks 
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the Stones, 


Mollicer 


down the Gate, or comes __—_— Vi & Arms, I need not requeſt 
him to be bur lay Hands = him Ir „ lor tis but 
| ing Violence with Violence ; 1 . I2.—A 

B. R. Cha v. Goddard. and * — 


(G. 3) In Defence of Goods. 


Ow. 150. [IJ an map juliſy the Battery of another, in Deſinee of 
per Coke, in A Ts comes. * 19 0.6. 31. b. Crin. 5 Tac. B. agus 
V. I may lay Hands on one that would take and diſturb him, and 

A on N 2 tan he Ball carry them away. Fit Law. Seo 205. N 
. Br. Treſpaſs, pl. 1 Edition, ci 6. 31. it ſhould 

ſo arcthe ſmaller Editions 5 Ed. 516 SP. PO nw RY ba wy 
comes forcibly and takes aw Goods, him without any more ado ; is 

no Time to make a Requeſt; Os cw. 641. ——_— B. R. — Goddard. 


o. NA will tak M of 
WAIT 8a e my Money out of my Purſe, J may 


Plaintiff; and ir appear d. that the 
was held a good Juſtification of the All. 


A Man may juſtify a Battery to preſerve his Dog. Arg. Saund. 84 

in Wright's. Kamſeoe, A <5 
\ 5. In Aﬀault &c. the Defendant pleaded ſon Aſauit demeſne. The 
Plainciff replied, that he was Servant to A. to take Care of bis Horſes, and 
that the Defendant would have beaten one of them ; whereupon be, 1 De- 
fence of the Horſe, laid his Hands an the Defendant, and thereugon the Do. 
fendant aſſaulted bim. The Delendant rejoin'd, that B. another Servant o 


A. was going to break the Hedge, and leap a Horſe of As into Black Acres 
a Cloſe of the Defendant's Maſter, wherenpon the Dido forbid him, and 
eadeavour d to binder bim; aud thereupon the Plaintiff came up 5 dof 


| 


him. Exception was taken, and cited the Caſe ot Sheriff and 


— e 


Calted &c. the Defendant, who tefended himfe 7 by ad prong 
— guilty &c. but in Black Acre Kc. f 22 
ſicat ion, that it was only that the Dead 1— 
een = bear him. 
ſtanding this ception, Defen da 4 4 
Hill. 11 W. 3. Shiogleron v. Smirh. gment. 2 Luew. 148 


— 


(G. 4) Aſaull and Battery. Declaration. Good or 
not. 


. M Reſpaſs of Aſſault, that he impoſed ſuch and ſo many Threats of 

bis Life and maiming bim, that he conld not go avout bis Buſoneſs 
in Publick ; and did not ſay about bis Buſineſs there, and yet well; per 
Cur. Br. Briet, pl. 230. cites 37 H. 6. 2. 3. 

2. In Treſpats the Plaintiff counted, that the menaced bim, 
ly which bis Bu/rneſs in this County, and in the County of S. was not done, 
ad ſi cu How, viz. in Collecting Rents &c. Repairing fuch Houſes 
&c. And the fame where he ſays, that he dared not attend his 
he thall thew in what Bulineſs. Br. Count, pl. 46. cites 37 H. 6. 19. 

3. In Treſpaſs of Aflault at D. & ipſum verberavit vulneravit, & 
Male tractavit, all ſhall be intended in the firſt Place; and yet it 
be, that it was at divers Places. Br. Surmiſe, pl. 27. cites 5 
7. V. 

In Treſpaſs of Aſſaulting bim, nec non unum equim pretii 61. a Per- 
has ipftus (the Plaintiu) adrunc & ibidem cepit. After a Verdict it was 
moved in Arreſt of Judgment, that the Declaration was ill, becauſe the 
Flaintitt did not ſuppoſe any Property in the Horſe, but ought to have 
ſaid, Equum ſuum; tor it might be the Defendanr's, and then he might 
lawtully take her; or it might be the Plainriff*s, and then tortious ; 
and the Conſtruction being indifferent, ir ſhall be taken ftrongeſt againſt 
the Plaintiff. And the Jury having affeſs'd intire Damages tor both 
Treſpaties, and there being no Cauſe for one Treſpaſs, the V exdict is not 
good; quod ſuit concetium per Fenner & Yelverton J. no other being 
in Court. Yelv. 36. Paſch. 1 Jac. B. R. Purcel v. Bradley. 

5. In Action ot Aſfault, the Plaintiff declared, Quad cum the 
dant verberavit, without an expreſs Allegation that the Detendant did beat 


Roll. Rep 
3 bythe 
* A Name of 

39 Eliz. where ſuch a Declaration was adjudg'd void. Bur the Juitices Shriand 
were of Opinion, that the Declaration was good, notwithſtanding the v. Rauten; 
Judgment cited. Godb. 251. pl. 347. Paſch. 12 Jac. B. R. Sherloe's Sud Coke 


Fd 

h | think ir 
good, and inftanced in an Ejectment, and alſo in Debt for Rent, that a Quod cum dimiſit is good. But 
t being moved at another ay, and the Caſe of Shreene. v. Bridge, Trin 37 Eliz. cited as adjudg'd 
in Point in a Writ of Error to be good, tho” the Cuſtom, is to declare in fach Caſes with a eo 
quod ipſc &c . the Court (abiente Coke) held accordingly. 2 Bulft. 214. & C. ard the whole 
Court declare they would be directed by Precedents, and accordingly Precedents were produced, and 
all (abſente Coke, wore clear of Opinion that rhe Declaration was nor good. And Man Sec , in- 
form's the Court, that he had 2 Precedents directly in Point adjudg d upon a Declaration to be in- 
ſufficient, being in this Manner as here with a Quod cum. But Croke J. ſaid, if the Declaration here 
had been Quod cum, he was in Pace Domini Regis, the other did affault and beat him contra 
Pacem, this had been good; for here is a good Relative to the ¶ uod cum, which always pre-ſuppoſes 
ſome Matter ſubſequent to be depending upon it, which is not ſo here, and therefore the Declaration 
here not go- , and fo the Rule of che Court was Quod querens nil capiar per Billam. 


6. After 
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6. Atter Verdict, Judgment was arreſted, becauſe no Place was all;,. 
where the Battery was done. Lat. 273. Mich. 2 Car. Epi 


3 Upon hearing Counſel on both Sides, 3 Declarations in Af, 
Battery, and Falie Impriſonmem, were order d to be reduced into > 9 
neg mn the Face ot the Declaration to be all tor one and the { 


act; and in each of the 3 the Plaintitf declaring againft one 54 rea 


Detendanrs for an Atiault &c. Simul cum the other 2. Notes in C. . 
249. Hill. 7 Geo. 2 Carlin v. Elliot, Hunt, and Drew. 


— 
ä 


(G. 5) Pleadingt. Good or not. 


1. Reſpaſs of Wounding and Maihem, and it was 


demanded F t of the Writ, inaſmnch es & the um be 
oug ht wy Appeal of Maihem, Et non Allocatur. Br. Treſpats, pl. 261. 


cites 43 Atl. 39. 
Br. Appeal, 2. by which the Defendant ſaid, that the Plaintiff nt oath Time, 
2 138. ches hrung ht Appeal of Maibem of the ſame Act, and du nun ofter Appears 

— ance ; and good clearly per Kniver Ch. J. And ſo ice that Nonſuit in 
— Fins Appeal of Mai is peremptory. Br. Treſpaſs, pl. 261. cites 43 Ali. 
ſays, that 39. 


Law may ſtand in Relation to this Matter; if ſuch Action be brought for tlie Butery only, with - 
mentioning Maihem he fees not how it can be barr'd by ſuch a Nonſuit, becauſe it is generally 
| „that in an Appeal of Maihem, no Conſideration can be had ot the Battery, but oniy of the 
Maihem ; and if fo, ir — 2 that a Nonſuit in ſuch an Appeal ſhould bar an Action of a diffe- 
from a Matter which the Appeal —  ; 

2a Nonfuir in an Action of Treſpaſs is ro Bar of an Appeal of Maibem; alſo he takes it for grarteu, 
. ma is not a Bur of xy other 
Appeal or Action, uſe rit, for what appears to the contrary, might be purchaſed by a <tr 

in the Name of the Plaintiff. > ot. #6. © bl.cap 22. © nk. dd 


todo with. However it ſcems ciexr 


Br. Preſent- 3. In Treſpaſs, the Defendant ſaid that he was Forefter of the Fereſt of 


ments MB. and the * Plaintiff was indifted by the Foreſters and Verdcrors, Re- 
: rs and Agiſters, for taking of Deer, by which be came to him, and 
pray d bim to fond Pledges to anſwer before the Fuſtices of the Foreſt, and be 


Edirionsof would not; by which be took and impriſoned bim till be perform'd the Siztnte, 


the Treipais betore Juſtices of Peace, and this Procels itſued againſt 
1 that the Ill which 
the Plaintiff had, was de Aſſault Demeſne, and fo to Iſlue; andi le- 
fore Verdict the Detendant came and confeſs'd the Treſpaſs, and put him- 
ſelf in Grace of the King, and made Fine, and demanded Judgment, it 
de ſhall be received to p Not guilty ; and the Record came iu ty Writ 
of the Chancery And the Court held that he thall nor plead Not guilty, 
contrary to his Contethon, by which he pleaded De fon Aiſault Demeſue. 
And the other demurr'd, inaſmuch as he pleaded ir againſt che King, 
and after waved it, and conteſs'd the Treſpaſs. And aitcr Writ was & 
warded to 1. ot —_— ; and ſo ir ſeems thut /c Hu avi plead 
contrary to his Confteſſica. Br. I reſpaſs, pl. 96. cites 11 . 4 65. 


5. Trcl- 


6 


— 
— —— —— rr 
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5. Treſpaſs of Aſſault and Battery; the Defendant ſaid that the Plai 23. 
tiff came up bis Land, and would have occupied it, and the Defendant 
liſturbed hum, and took. hin by the Hand, and charg'd bum to go off ; which 
is the ſame Aﬀaulr and Battery; and admitted tor a good Plea, Br. 


ſervicium Servientis 


Treſpaſs, pl. 413. cites 11 H. 6. 23. 


6. Treſpaſs of Battery of his Servant, per 
ſai prædicti &c. The Defendant ſaid, that he was retain'd w:1th him be- 
fore that he beat him, and departed and came to the Pl unt:ff ; and yer it 
ſeems that it is no Plea ; for he cannot retake him, nor beat him, wich- 
out Requeſt to his fecond Matter. Br. Treſpaſs, pl. 139. cites 21 H. 6. 


Plea ; and to Tre Defes- 


the Defen- 
which bo 
of; 345 8 


them, and 
Plea without the Traverſe ; tor it is 4 Treſpaſs Tran/ttory. Br. Treſ {<4 1 
ry pl. 143. cites 21 H. 6. 26, 27. — 


| | commanded 
them to go ont of bis Land, abſque hoc, that be is owilty of any Aſſault in D & And it was held a good 
Plea ; and vet it is nat like where a Man juſtihes by Aſſault made by the Plaintiff to the Defendant ; 
Note the Diverſity. Br. Juſtification, pl. 4. cites 27 H. 6. 1. 


8. In Treſpaſs of Aſault in the Connty of N. by which be loft bis Bf S P. Br. 
#eſs ia the County of N. and &. it is ao Plea that be had not any Buſineſs, Daunt. 
or did not loſe his Buſtaeſs in the County of S. Br. Traverſe per &c 
37H. 6.2, 3. 

9. And if he ſays that by the Menace of the Defendant he could not ga- & F. Br. 
ther in his Debts, mor plow his Land in &. it is no Plea chat he has no = * 
Debrs there; tor the Aſſaui or Menace is the Effect of the Matter, and Hat he hal 
the ret is uu to increaſe Damages. Br. Traverſe per &c. pl. 136. cites 37 anſwer tothe 
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10. Treſpaſs by F. for Aſſault M. his Servant, and beating and , after he 
wounding — as Anno 3 impriſoning bim, and carrying him 2. 
from L. tv N. and there impriſaning bim by 3 Days per quod ſervitium &c. . — 
perdidit; the Defendant ſaid, that 4 Auguſt be was robb'd of ſuch Goods, and by bis 
to the Value &c, at Midnight, by which be levied the Cry, and came to D. Command ar- 
Conftrble of S. and to N. N. Bailiff of the Hundred, and fbew'd the Matter, 2 nd Bad. 
aud pray ã them to ſe:rch for ſuſpicious Perſons, and take and arreſt them; tht he could 
by which they there ſcarch'd accordingly, and found the ſaid Servant going not be car- 
and watching ſiſpicicuſly in the Street, in the Night, and would bave ar- ried iu 
reſted him and he fled, and the Defendant purſued, took, and carried him to * "4 
H. to have him carried to Gaal; and becauſe he was jick, aud could not be in, > —_ 
carried, they held hi for 3 Days and after carried kim to Gaul ; which is as Abſaue 
the ſame Aiſaulr, Battery, Impriſonment &c. And no Plea, becaule Mertis peri- 
be makes not auy Juſtification tor himſelf. Br. Treſpaſs, pl. 297. cires _ _ 
2 E. 4 8. the fame 

. upon a Re- 

turn of Languidus. Br. Treſpaſs, 297. cites 2 E. 4. 8. 


11. In Treſpaſs, the Defendant ſbeted that the Plaintiff would have 
taken 64. of the Moacy of the Defendant from him, and he put bis Hands 
55 up 


1b 
and 


Treſpaſs. 

upon him, and did not ſuffer bim. And by the Juttices, it a Man takes mn. 
Goods, I may put my Hands upon him, and ditturb him, and if 
will not leave may beat him rather than ſuffer him to carry them aw; 
by which the Plaintiff faid that De fon tort Demeſne abſque tali — : 
and — was in Treſpaſs of Battery. Br. Treſpaſs, pl. 185. cites 9 E. 

28. 

. 12. Treſpaſs of Menace, the Defendant ſaid that the Plaintiff was in. 
debted to him, and he ſaid to him that be would ſue for it Ly the La. and 
impriſos him if be could, which is the ſame Menace. And per Cur. this is 
no Plea ; tor the one is a Tortious Menace, and the other is a lawtul Me. 
nace. Br. Tref| 


K 388. cites 16 E. 4. 7. 
Br. Treſpaſs, 13. Treſpaſs Vi & Armis in D. inſaltum fecit, verberavit vulneravit, 
cg & male tractavit, & tales, & tantas minas impoluit quod &c. rhe De. 


fendant to the Vi & Armis pleaded Net guilty, and tu the Rejidne 5 the Treſ 
paſs that at the Time of the Treſpaſs Sc. the Plaintiff made un lt upon 
him, and the Defendant prayed bim to ſuffer bim to be in Peace, an! if act 
that be would defend himſelf, and rather than be ſhould beat the Detendone 
that the Defendant would beat him, and yet the Plaintiff would art (rrcea'; 
bis Aſſault, by which the Defendant in bis Defence beat him, which is the 
ſame Aſſault and Menace of which the Action is brought; and a good 
Plea, and ſhall not be compelFd to ſay 22 thut De fon Aſlault 
Demeſne, and in his Defence; for then the Menace ſhall not be anſwer- 
ed; Quod nora per Cur. Br. 1 — pl. 333. cites 16 E. 4. 11. 

14. In Treſpaſs of Aſſault and Battery, the Defead.:at ſaid that diverſe 
Felonies were committed in the Place where &c. and ſaid that be was watch- 
ing in bis Houſe, and came out into the Hig bway, and the Plaiatiff came at 
the Hour of 11 in the Night, and the Defendant came and pat his Hands 

bim in a peaceable Manner, and loo d in bis Face, and when be ſam 
at he was a true Man he departed, which is the fame Aſſault and 
tery of which &c. Per Keble, By the Statute of Wincheſter, cap. 3. 
Watchmen may arreſt Nightwalkers, but ſuch Watches ought to be af- 
'd by the Vill. And per Cur. Suſpicion is ſufficient Caute to arreſt a 

and is traverſable. And per Huſſey, Watchmen may oppoſe 
; Nightwalkers from whenceſoever they come; and Fairfax J agreed 
0 Plea. Quzre it double. Br. Treſpaſs, pl. 268. 
cites 4 H. J. 1. 2. 

I J. "Treſpaſs of Aſſault, Battery, and Wounding ; the Defendant ſaid 
that the ſame Pl ice and he had a Warrant to arreſt the Plaintiff, by 
which be there put his Hands upon him peaceably, and arreſted him, which 
is the ſame Aflault, Battery, and Wounding &c. Per Fineux this is no 
Plea ; for this is no Aſſault, Battery, nor Wounding ; but it he had faid 
that he arreſted him by a Warrant at the Time &c. and the Plaintiff 
made Aſſault upon him, and the Ill which he there had &c. was De fon 
Aſſault 1 &c. This had been a good Plea. Br. Treſpaſs, pl. 218. 
cites 21 H. J. 39. 

16. In Treſpaſs of Aſſault, Battery, and Wounding, the Defendants 
juſtified by Warrant from the of S. to take the Husband, and that 
when they were taking him the Wife binder d them, whereupon they laid 
their Hands on her Molliter to make her deſiſt, Qux eit eadem T tho 
&c. It was objected that they did not anſwer to the Barrery, nor tra- 
verſe it. And it was held ill. Cro. E. 93. 94. pl. 3. Paſch. 3 Eliz. B. R. 
Jerome v. Phear. 

17. In Aſſault, Battery, and Wounding, the Defendant pleaded that be 
was Conftable of D. and for ſuch a Miſdemeanor by the Plaintiff, who laid bis 
Hands on bim, and put bim into the Stocks, Dn eff cadem t ranſgreſſio,; 
and upon Demurrer it was adjudged for the Plaintiff, becauſe the Pe- 
ſendant did not plead Not Guilty to the Wounding, or j iſti tv d it; but 
if one pleads that the Hurt which the Plaincitf had was of his own A. 
fault; this is a good Anſwer xo all, and the Plaintiff had Ju lginent. 
Cro. E. 268. pl. 3. Hill. 34 Eliz. B. K. Pendlebury v. Ener. 


18. 4 


4K — — — 
a — ms. — 


___ _— 435 
18. A Boy preſs'd tu get into a Cock-pit, to fee the ind the Matter 
of the Pods / ab to put him forth ; the Boy 3 « Maſter _— 
upon pull d him by the E.cr, ſo that it bled ; and the by his Guardi 
ſues Action of Battery. And the Maſter 2 Not guilty, and tor this it 
was ag:inſt him; but by Damport Judge, fome Opinion was, that by 
good Pleading in this Caſe the 


Maſter ot the Pit might have juſtined the 
Act well enough, but could not plead Not guilty. Clayt 24 pl. 41. 


gs Cale. 
"= In Aſſault and Battery, the Defendant juſtified by Au lier manus 
Impoſuir upon the Plaintiff, who entered his Cloje. And the Opinion of 


the Court was, that he ought to ſhrew what Eftate be had in be Cloſe, and 
that the Plarntiff came there and endeavoured to cjet# or diſſeiſe tim. Mo. 
846. pl. 1142. Mich. 13 Jac Smith v. Bull. 

20. It a Battery be outrageous, fo that a Meolliter manus Impoſuit be not 
true, it ought to be ſpecially ſhewn, otherwiſe it ſhall be a good ſuſtiñca- 
tion. Skin. 3%7. pl. 22. Mich. 5 W. & M. B. R. King & Unxor v. 
Tebbart. 


pleaded that be was riding in 4 Me - 404. 


„ which they ih Plain. 


of Weaver 
| v. Ward, 

: in Hob. 134. 
Battery is not anſwered here. —— Ld. Naym Kep. 33. 
fied a Battery, which is no Battery. And ſo was the 


becauſe there the Fact was confeſs'd ; hut the 
S C. and ſays that in tais Cafe the Defendant 
Opinion of the Court; and Judgment for the 


22. One cannot plead his Poſſeſſion in Bar without more, except it be in 
the Caſe of Battery, where it may be merely collateral; and the true Di- 
verſity is between a Declaration and a Plea, tor one may count upon his 
Poneiſion without more, but not juſtity by Virtue of it; and you can 
never gave Poſieſſion in Bar, without making a Title; Per Powell J. 12 
Mod. 508, 509. Paſch. 13 W. 3. in Caſe of Pell v. Gar lick 
23. In Treſpaſs an Exception was taken, that the Plea was diſconti- 2 Salk. 423. 
nued, becaute the Declaration was of an Aſault, Taking, Arreſting, and Pl. 11. 5 


Inpriſoni ng, and the Detendanr pleaded to the Treſpaſs, Afſault and Im- g l 


be lonmenr, but pleaded nothing as io the Arre/#. But per Holt Ch. J. The 240. S C 
Arr 
— 


iſen ment includes the Arreſt; tor Impriſonment cannot be without an but 8 P. does 
nor an Arreſt without Impriſonment; tor an Arreſt is an actual — 
t. And the Plainrift had Judgment. 2 Ld. Raym. 1100. "8. pl. "4 
| Hill. 3 Ann. Blackmore v. Tidderley. c bur 


24. In Treſpaſs, Affault and Battery, laid 1/# Octob. 3 Ann. the Defen- 
dant as to the Force pleads Not guilty, and as to the Refidue pleads, that 
long before &c. (viz.) ci September 13. a Stranger”s Bull broke into his Cleſe, 
which be ws driving out to impound bim ; and that the Plaintiff came into 
the Clije, and with Force hindered him, and cvonli have reſcued the Bull; to 
prevent <whic;: the Pluintiff Parvum flagellum ſuper querentem molliter im- 
poſwit, wines. 15 the ſame Refidne of the Treſpaſs, and traverſed that he was 
graulty at any Jlue before the ſaid 13 Sept. Exception was taken, becauſe 
the Delendant thould have required him to go out of his Cloſe before he 
beat him, and that Flagellum moll iter imponere was repugnant, and that 
the Traverſe us ſhort, becauſe ir did not anſwer the Treſpaſs alter Sept. 
13. Per Cur. Ihe Quod eft idem reſiduum is good without a Traverſe, 
and theretore not material rho? ir be thort ; tor it goes only to the kd wa 

where 


——— 
— — 


where the eſt idem avers it to be the fame. 2 Salk. 644. pl. 12. 
... Ann. B. R. Green v. Goddard. 

25. In Aſſault and Battery, the Defendant pleaded that be was Her vant 
to R. and that the Plaintiff having aſſaulted R. at a certain Time aud Flace, 
he did then and there aſſault the Plaintiff in Defence of his Maſter. Excep- 
tion was taken that a Servant could only juſtify defending his Maiter 
and not affaulting the Plaintiff in the Detence of him; and cited 11 L 
6. 8. Behides Aſſault of [by ] the Plaintiff might have been of a 
Time paſt; tor the Words of the are, That the Plainci baviag af. 
ſarked R. And the whole Court (abſente Lee) were of Opinion that the 
Plea was not good, and gave Judgment for the Plaintiff. 2 Barnard. Rep. 
w f 327. Mich. 7 Geo. 2. 1733. Markweth v. Reynolds and 


— — U — — — 2 — n 


Y 
arreſt you, and he flies, I may purſue him and take him, and this in another 
County. Per Markham Ch. J. Vet you cannot beat him when he tlies; 


Roll. Rep. 


135. pl. 15. 
8 Necord 


— 


5 


_—_— 
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-mirring the Aſſault ; and fo it was a Diſcontinuance, and therefore br. where the 
dered to begin again. 2 Bulſt. 335. Hill. 12 Jac. Wilton v. Dodd. r 
And Ihid. 1-6 S. C. accordirgly, and the Point as to the Place was admitted by 


of Counſel 
for the Leſendant. It was inſiſted by the Counſel for the Plaintiff, that where the Things to be 
anſwercd are of diverſe Natures, there ought to be a particular Anſwer to each ; but where the one 
includes the other, it is well enough, if he juttifies that which includes the other, without aniwerirg 
tie other, and fo in this Cafe; for there canoot be an Impriſonment without an Aſl.ulr, fo that the Im- 
trio ent which is juſtiſied includes the Aſſault; Bur Ch. I Lia that there m be an Aſſault 
without an Imoriſonment, and ſu they are diſtinct, as Wounding includes an Aſſault; bur if he directs 
bus Plea ro the Wounding, it is no Anſwer to the Aﬀault. And Doderidge faid rhe Plairritf did not in- 
tend the Aſſault compreheaded by Implication in the Impriſonment, but another diſtinct Allault. 


7. It was objected, that the Traverſe De Injuria is not good, where 
the Jultification is by Reaſon of a Freehold, or a Leaſe for Years ; but 
notvichitanding the Plaincitf thall have Judgment, becauſe the Juſtifica- 
tion is ant mecriy in the Realty, but mixt with the Perſonalty; and where 


—— Me — ͤ 


it is mix'd with the Perſonalty, Injuria ſua propria is a Tra 
and he need not to traverſe che Title, as the 1 
cites 8 HI. 6. 34. Beſides, the Juſtification is not here upon the Les 
buc upon the Aſſault upon him by laying his Hands Molliter upon him, 
to remove him from his Poflefhon ; fo that the Realty is not Induce- 
went only zo the Fuſtification. Lat. 273. Paſch. 2 Car. Hall v. Gerrard. 
$. In Treſpaſs ot Battery and iſonment, the Defendant juffified as 
Bailiff, by Virtne of an Execution, and that he Maolliter manus impoſuit upon 
him, and arreſted and impriſoned him. It was objefted that the Mol- 
liter manus impoſuic did not anſwer the Battery; and the Court inclined ror ! 
that ir did not tutiiciently anſwer ir, but that he ſhould have pleaded that ha. 
the Plaintin retited him, by which he in his Defence beat him. 3 Lev. Jae | 
423, 424. Mich. 6 W. & XI. in C. B. Patrick v. Johnſon. Ca'es 


the Ley ing on his Hanis is a artery, if he had no Warrant to juſtify it. 
on this Exceprio i d another Curia adviſare vult; and the Plaintiff bei | 

would ot hely him, diſcontinued. But ſee 2 Lutw. 929. where this Remark of Lev. 404. 5. 
u caavals'd and denied by Serjeant Lu: u ich in the ſame Caſe of Patrick v. Johnſon. 


Ibid. 
The Re 


ſays, 
mir- 
For 
all 


9. Where an expre/s Battery is laid, it ĩs not to juſtify the Im- 
pritonment upon legal Procel which 2 M dut the De- 


ſendant 0:13 ht to go on, and fbew that be arreſted the Plaintiff, and the 
Plaintiff . red to reſcue himſelf, and ſo the Defendant was cumpell d ts beat 
him; tor otherwile it ic be not upon ſome Occaſion, a Man cannot juſtity 
a Battery in an Arreſt. And Judgment was given by the whole Court 
tor the Plainci. Ld. Raym. Rep. 231, 232. Trin. 9 W. 3. in Caſe of 
Trufcort v. Carpenter and Man. 


rn 


(G. 7) De ſon tort Demeſne. Good Plea, in what Caſes of * (. 9 
Aſſault and Battery &c. 


t. IN Treſpaſs of Menacing, it is no Plea De ſun tort Demeſne &c. For i 

I a Man b — it is not lawful fer the other to ſay that Z 
zould kill bim, and to menace him of Life and Member ; but if be, upon 
whom the Attaulc is made, flies, and the other purſues bim ſo near that 
be cannot eſcape, or it he has him under him upon the Ground, or has 
chas d him to a Wall, Hedge, Water, or Dike, fo that he cannot 

ape him, there it is lawful tor him to fay, that if he will not deparr, 
de in Salvation of his Lite will kill him &c. Per Priſot, quod non nega- 
ur. And Brooke ſays ſich Manner of Form is good Se delendendo in an 
an Inditment upon the Death of a Man Sc detendendo. Br. Treſpaſs, 
pl. 28. cies 33 H. 6. 18. 


5 T 2. In 


Trelſpabs. 


or che like, there De ſon tort Demeſne is no by which the Plaintin 
wer waiv d the Iſſue, and faid that he claim'd the Land to be his own Land: 
—— and a good Iffue. Br. De fon tort &c. pl. 49. cites 12 E. 4. 10. ; 


and yet 

hed by the Law; for the one is an Entry, and the other is an Excuſe in Law. Br. De ſon tort xc 
cues 12 E 4 10. 

in was * Licence, Leaſe, 


faid That if a Man j=ftifies the Plaint 

3. In Treſpaſs of Aſſault and Battery, the Defendant Hife that 7. 
S. was poſſeſs d of « Dog ut de Bonis 5, and delivered it to bim to 5 
and that the Plaintiff would have taken it from him, in which he 
him, and in Defence n he beat bim, and the Hurt 
which he had was De fon torr ; and to this the Plaintiff was 


1. INT of 


1 
ing it to on Iadidfment 
and may m—_— 
Paſch. 3 Ann. R. 
for an Affaulr, Battery, and Maihem, Defendant plead- 
Demeſne, which was admitted to be a good Plea in Mai- 
* hem ion was, What Afault was ſufficient to maintain ſuch 
4 Plea in Maihem? Holt Ch. J. faid that the Meaning of the Plea was, 
that he ſtruck in his own 3 That if A. frike B. and B. ffrikes 
and they cloſe immediately, and in the Scuffle B. muims A. that is 


and Holt but the 
faid that if 
Man 


as 


Son Aſſault; but it upon a little Blow given A. to B. E gives him a 
Ha zult Demeſmne. Powell ]. 


Blow that maims him, that is not 


- ww 


wo "> Guy 7 6s 


Treſpaſs. 
igreed, for the Reaſon why Son Affault is a good Plea in Maihem is, but makes bis 
pauſe it might be ſuch an Aſſault as d the Defendant's Life. 3 . 
Salk. 642. pl. 13. Paſch. 3 Ann. B. R. v. Smith. 


11 


IT 
[ 


ajon bim, and bears him, in this Caſe Son Aſſault is no 
what is neceſſary for a Man's Defence, and not who f firit, tho” this 
Practice, but which he wiſh'd was alter d; for Hirting a Man a line 
Should-r, is not a Reaſon for the other to draw a Sword, and cut and 
ciral Caſe was, that the Plaintiff in a Scufflc ran his Finger towards 
2 Joint —— 5. C. cited Ld. Raym. 2 in a Note at 

tar Holt Ch. J. directed a Verdict for the Defendant, the firſt Aſſault bei 
Seat upon which the Defendant ſat, whereby he fell, and the Maibem was 
the Plaintiff's Finger —6 Mod. 230. & 263. 8 C. but upon other Points. 


Plea, but in ſuch he ought to 


elt 


+ 


(G. 9) Replication in Aſſault &c. Good, or not. 
the 


1. } N Afaule and , the Defendant 
&c. be was ſeiſed of the Refory of D. in Fee, and 

ſever'd from the 9 Parts, and be came into the Ground to carry away 
Hebes, and in Defence thereof, and to hinder the Plaintiff trom 
it, he 4 4 to defend it, y 4 the —_— — C4 
N rong ; intitt roplied, injuria ſua a abſque tali Cas 1 
And « upon Demurrer the Plaincitf had n dis Decla- L. = 
ration, he did not claim any Thing . 1 
822 &c. which is col lateral to the Ti ingly 
the Plaincitf makes Tit 


on, there the Plaintitf muſt _ 
— Fel Bro and Wan ding "= Car. the Deſendant 

2. ot Aſſault ery, ing, 1 Aug. 13 Car. 
pleaded Son aſſant Demeſne, upon Itive the Defendant gave in Evidence 
an Aſſault and Battery by the Plaintiff, 2 Fuly 13 Car. end that it was is 
his own Defence, and es to prove it; the Plaintiff ſbeu d 
that the Battery he intended was g Fuly 13 Car. and produced aiſo divers 
Witneſſes to prove it. It was inſiſted tor the Defendanr that this was no 
Evidence; tor the Plaintiſ ought to have made ſpecial Replication, and 
thew'd that ſpecial Matter; that it was net requi- 
lice ; for if be had ſbeu d another Day in the Replication it had been a De- 


3. In Battery, the Defendant plcaded Son Aſſault Demeſne; the Plain- . 
iti replied that be was ftanding at his Gate, and that the Defendant being but fen 
on Horſeback offer'd to ride over bim, whereupon be molliter efſaulted the what vary- 
Plaintiff in Defznce of his Perſon, qui of idem Inſultus &c. and upon De- ing, viz. 
murrer, this Replication was adjudg'd ill, becauſe he had now confeſſed The Defen - 
the firſt Afault; but he ſhould have ſaid molliter Manus impoſuit upon the ir Pleaded 
Plaintiff to binder his riding over him. judgment tor the Defendant. Lev. au De- 
292. Jones v. Treſillian. Hill. 21 & 22 Car. z. B. R. | moths; the 
Plies, That the Defe nd int <vould have forc'd bis Horſe from bim. whereby le did Volliter ivfulrum Howe 
upon the Defendant, in Defence of his Poſſeſſion. To this the Defeudant demurr'd. Moreron ſaid, that 
Molliter inſultum fac:re is a Contradiction, ſuppoſe you had taid that Molliter you ſtruck him down. 
And Tu iſden ſaid you cannot juſtify the Bearing of a Mn in Defence of your Poſleſſion, bur you may 
ſay that you did Molliter manus imponere &c. Keeling faid you ought ta have replied, that you did 
Molliter manus imponere, quæ eſt eadem Tranſgrefho. And per Cur. Quer” Nil capiat per Billam, 
unleſs better Cauſe be ſhewn this Term. Sid 341. pl. 10. S. C. but Rates it that the Defendant 
Fleaded ſpecially in Defence of the Polſeſſion of a Ship, and concluded bis Plea Et fic Molliter infulrum 


» 
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fecir, where it ſh nid be Manu impo uit; and therefore the Bar was adjudged ill. ac che 
Ld. Raym. Rep. 62. Mich. 7 W. z. in Caſe of Liard v. Baſcip, as Trin. 21 Cur 2. Rot. 1841 be 
ſtates ir differer:tly from a'l tte reſt, viz that the Defendant plended Son Aſſault Demeſne; the p. ain 

tiff replied that he was poſſeſs'd of a Cloſe called Cuvre-'s Cloſe ; ard that the De fendant bre be the 
Gate, and chaſed his Hor'es in the C loſe, and the Plaintiff for defe ding his Poſſeſſon Nolliter inful 

tum fecir upon the Defendant. Ard upon a Demurrer adjudged a bad Replication, for he fhoulg heave 
ſaig Mollirer manus impoſuit; but he could not ju" ify an Aſſault in Defence of vis Poſſe o-. And 
t is Caſe the Court agreed to be good Law, ——2 Keb. 597. pl. 23. S. C. fiys the Plaintiff replicd hat 
in Defence of his Body ard Poſlcfhon Molliter Infaltum tech on the Deferdart, who came ridirg 
againſt him ſtanding in his Cloſe ; and the Court he'd it ill. 


Aſſault, Battery, and Wounding. The Defendant jn/fifed, th 
— io 2 Maſter of a Ship, commanded the Plaintiff to do ariſes, y 2 
2.— — Ship ; and on his refuſing, he, the Defendant, moderate caſtigavit eum. 
moderate cof- The Plaintiff maintain d his Declaration, abſque be quod moderate caſti. 
en, and gavit. After Verdict tor the Plaintiff it was moved in Arreſt of udg- 
Iſſue 21 ment, that the Iſſue was not well join'd ; for Non moderate caltigavir 
dis fave does not neceſſarily imply that he beat him at all, and ſo no direct 
Traverſe to the Juſtification, which immoderate Caſtigavit would haye 
wor ate been ; but de Injuria ſua ia abſque tali Cauſa would have been the 


STe, mott tormal Repli wever, it was held good after a Verdi 
n= 1 Vent. 50. Paſch. 22 Car. 2. B. R. Aubrey v. James. — 


was moved, 
that this was Negatizam inf , and ſo not a good Iſſue. And the Conrt held it would have been il 
Demurrer, but is goo after Verdict; becauſe here is an Affirm tive ard a Negative. Gib 
iff. of C. R 124. cires 5. C and ſays, that it was rather a Traverſe of che Chaſtiſement, than of the 
moderate Manner of doing it; yet after Verdict it is good, becauſe the Injuria has aſcerraia'd that le 
did beat him immoderately. 


Comb 227. g. In Treſpaſs of Aſſault and Battery, the Defendant pleaded fon Aſ. 
img e ux. ſauir demeſne. The Plzincilf replied, chat the Detendant came into his 
„re Hage, and continued there aher the Plaintiff deſired him to depart ; upon 
pars, >. hich he commanded bis Wife to put him out of the Houle, gre nal 
fiſted for the manus the Defendant impoſuit, & hoc Kc. but docs act ſay Yue 

judg'd a good Replication; for it 


the Replication ſhews it was a juſtifiable Aſſault, and fo confeſſes and avoids, which is a full An- 
er without a Traverſe ; 7 — A 1 — Ar he * it muſt conclude ad 

Carth. 280. | + Us pard, . accordir 817 nd Cur. the Reylics- 
—  —— de given in Evidence upen the Genend 
of De Injuria ſua propria. And Judgment for the Plaintiff. 


—— — 
E 


(G. 10.) Judgment and Damages. How. Aud where 
ſeveral Defendants plead ſeveral Pleas, and one or more 
is found guilty of the Battery, and the others of the 
Aſſault only. 


x. R of Aſſault and Battery: They are at Iſſue, and tis 
found that he aſſaulted Bim, but be bad no Hurt, and that he was 
not beaten; n at half a Mark, + 46 raed 
ver'd udgment. . Damages, pl. 19. cites 42 E. 3. 7. | 
2 tor Aſſault ſuch a Day. The Defendant pleaded Not Guiliy. 
The Fury found the Aſſault on this Day, and another Day to the Damage 
20 J. 'The Plaintiſf thall have Judgment of the 20 L. tor the — 


Treſpaſs. 
Id it is taken as one and the fame Aſſault; mirum, and fo % 
r Querente. Br. Damages, pl. 32. 22 E. 3. * 
reſpaſs againſt 4, de Verberatione & Vulneratione. one juſ- 
the Wonnding, and the Blows by Aſſault of the Plaimiff, and are 
at * And the «ther pleaded Net Guilty. And per Cur. If the Plea of 


m who juſtifies be nod ainft him, be ſhall be c ed of the entire Da- 
- s 5 22 27 WH — 2 the others 4 . may make an 
Aal, and — wound bim; and then of this . Foo Ann. all be 
42 * all, and of the wounding againſt bin who ftruck only, quod mi- 

For in Treſpaſs there is no Acceſſary, and he who came and did 
— ftrike is Principal, if the others truck. Br. Treſpaſs, pl. 278. 


cites 6 H. 7. 1. 


(H) Treſpa G. In what Caſes it lies Claaſam fregit. 
[HY ho 2 bave it. In reſpets of his Eftate. | 


H Sn or of a 
2 Clauſum 
Dp. 12. El. 285. 40. 


fregit, — 


15 


Bridgwater. ——S. P. Ibid. ; 
— 
(So] 4. ſeiſed in Fee of a Cloſe, grants 
conte „for Years, D 
. whe Paſture ro be taken dy the Pouth of 
u 
Car. by Barkley. ( 
Cur. Mo. z l. Caſe of Hoe v. T ——S.P. by Doderidge I. 
i CE Whinker v ; 2 * — r 
3. Treſpaſs was brought by the Leſſer againſt the Leſſee for Life 
cating Fre which — 9 maki 1711 2 7 Al 
we tho the Leſiee had a Leaſe ; fad wry 5 Bay ct, 1. 
ſervation the Soil be not reſerved, tor it 28 Clauſum fregi 
awarded good by Refervation of the grear Wood. — pry 
55. cites 46 E. 3. 22. 

4 Owner of Land contracts with others for the Sowing it &c. at Cro. E. 143. 
Hatkzes ; the Owner only can have Clauſum fregit. Le. 315. pl. 439. 4 
Hill. 20 Eliz. C. B. Hare v. Okeley. Ess c. 

| , accordingly, 
by the Name of Hare & al”. v. Celey. — Golddb. 77. pl 9. Hill. 30 Eliz. Hare's Ca. 


$- Treſpaſs was brought by Grantce of the Proficuum of ſuch a Mead, 
diz. the Ear-Grafs. The Jury und, that Ear-Graſs is ſuch Graſs as 
is upon the Land after Mowing till Lady- Day. Such Grantee cannot 
bring Treſpuſs Quare Clauſum tregit ; but he may have Action tor ſpoil- 
ing his (rats. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. Hitch- 


6. He that has the Crop and Vefture of Lans as Lot Acres, to his Lot Cre. E. 4zr. 
every 3 or 4 Years, thall have Treſpaſs Ouare Clanſum fregit. Mo. 302. 4 * 
Dl. 453. Hill. 34 Eliz. Welden v. Bridge water. 3 

having been 
ſo made Time out of Mind, may be Pref nd by the Allotment it is tl Soil 
and * of bin gee hey 4 i 2 5 wal muintain this Action. 8 
The 
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So ifaMan », & the King who has the Profits by Outlawry. Mo. 402. v1 
de outlaw'd Hill. 34 Eliz. in Cate of Melden v. Zr 10 > n Te 


in a Perſonal 

Action, and 34 H. 6. 28. 
the King 

has the Profits of the Land, and Jers the fame to another, he ſhall have Treſpaſs Clauſum feegit - 
per Clench . waich Shute granted. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. in Cafe of l. 
cock v. Harvey. klicch- 


So Partition, 8. Partition was made between Coparceners, that the one ſhall 5 

_ = „% Manor of D. tor one Tear, and the other the Manor of S. and that 2 
from ſuch a Tear they ſhall exchange. Now each of them for their Time haye 2 
Day to fuch ſeveral Freehold, and ſhall have Treſpaſs alone Quare Clauſam tregir. 
a Day, and Cro. E. 421. pl. 17. in Caſe of Meiden v. „ Cites F. N 
the other B. 62. 195 


9. He that has a Profit Appreader only, and not the Land itſelf, cannot 
maintain this Action; As 5 H. 5. 10. he that hath r 
other's Soil, or 15 H. 7. or 14 H. 8. of a Commoner only. Arg. Co. 
E 421. in Caſe ot Welden v. Eridgwater. 


Cro-E- 413. to. Tenant by Copy of Underwood to be cut annually by 4 or 5 Acres 
pl. ir bring Treſpaſs Quare Clauſum fregit, notwithſtanding it was . 


Eliz. 8 R. that the Soil was not granted, and which the Court admitted. Nio. 335 
S. C— +3 Paſch. 36 or 37 Eliz. B. R. upon Error of a Judgment given 


r. 8 B. Hoe v. Tay lor. 

* 

4 ul _ = T vi & armis, OQuare Qauſum vucat P. &c fregit, and taking 
C per his Fiſh in his Free Fiſhery in Clanſo predifto &c. It was objected that 

- like tbe Action would not lie, for he is no more than a Commoncr, and has 


4 only a Liberty of fiſhing with others, and not the entire fithing him- 
4s 3.1: felt; tor he has neither the Property or Poſſeſſion of the Fiſh in Libera 
— i Pifcaria, but only a Privilege ot taking them there ; and therefore can- 
A n not maintain Treſpaſs vi & armis, no more than he who has Common of 
docs not 2p- Paſture. And Juit. G. Eyres cited the Caſe of Up-John v. Dawkins, 
by the where the like Action was brought, and] ent arreſted tor the like 
bur Cauſe ; Sed per Holt Ch. J. and Dolben, the Plaintiff had Judgment in 
the Aera Paſch. 1693. Eyre J. contra, and Gregory abſent. Holt Ch. I. grounded 
Binable - his Opinion upon the Authority of the Writ in the Regitter, fol. 95. b. and 
bur if tis a F. N. B. 88. (C) Bur Dolbin ] feem'd to differ this Cate trom the Regilter, 
Fault tis becauſe here it was laid to be Libera Piſcaria iz Canſo (of the Plaintiff) 
cured by the hic h amounts tu ſeparalis Piſcaria. Carth. 285 Mich. 5 W. & M. I K. 
it ſhall now Smith v. Kemp & al. | 
be intended 
that were the Plaintiff's own Fiſh. ——2 Salk. 637. pl. 4. S. C. and Holt Ch. J. held as reported in 
Carth. Salkeld * Nota that Carthew (who moved in Arreſt of the Judgment) ſaĩd that there were 
ſeveral Writs in the Regiſter againſt Law. — Skin. 342. pl. 9. S. C. ſays that Holt likewiſe cited 17 E 
&% 22. ſuch Writ was brought, and therefore the Regiſter, and F. N. B. being fo, and the old 
ment 


E 3. 11. ing with it, they did not regard the Caſes cited, or 1 Inſt. but gave Jucy- 
for the Plainrift ; Niſi. 
286. in the Margin, cites 1 Inſt. 122. a. Cro. Car. 553. and a Cafe adjudg'd between Leak and 
. Hil. 1 & 2 Jac. 2. B. R. where Judgment was arreſted upon the Motion of Mr. Pollcxfen for 
this very Cauſe. 


(I) Treſpab 


—— 
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(J) Treſpaſs with Cuntimando. Of what Thing it 
may be. 


r. IC lies of Grafs trampled. 46 E. 3. * 14. 20 hl 7. 3. Curia. 29 C. So of Gra 
I 3. 35- 2 K 3. 13. U. Fit, 2. 51. (K.) "FI 4 


441. Cites 20 H. 7. 2. per Cur —— * This ſhould be (24 


. It docs not lie af a Gorce, {or it caraot be continued. 46 E. 3. mating v 
24. ; 4 Gore, 
3. But it lieg at a Houſe, 46 E. 3. 24. 3 h. 6 Treſpaſs. 19. Fitzh. 7, < 
Na. 91. (I) Dubitatur 20 H. 7. 3. Contra 46 E. 3. 24 19 h. 4888 
23. h. admitted. Inſtant, rhe 


, i Piaintit᷑ ſhall 
not ſay Tranſgreſſionem illam Continuand”, for theſe cannot be continued. Contrary of Graſs fed &c. 


In the one Cate the ſuſtiſication refers to the Nav of the Breaking only, and in the other ir to the 
Continuance of rhe Treſpaſs. Per Finchden Juſtice. Br. Treſpats, = 374- cites 46. Afl. 9. S P. 
Br. Nuance, pl. 6. cites 46 E 3. 25. 

* $, P. Br. Trcfyafs, pl. 441. cites 20 H. 7. 2.Sce pl. 9 


4. So Treſpaſs lies of a Cloſe broke with a Continuando. Fitzh. 
Dr 
mimuan 1 SP. 
aur 10 Arbores &c. ivr it cannot be continued for the Cane Rajm. 328 
PD. 9 Car. B. R between Hoskias and Jennings, per Curt = 


am, and Littleton Recorder of London, Leave to viſcon- 
tinue after Demurrer join d. 20 Þ. 7. 3. * 


H. 7. 
pl. . — * Br. Treſpaſs, pl. 441. cites 20 H. 7. 2.8. C. 


6. A Treſpaſs of Corn in the Blade be with a Continuands 8. C. cited 
diverſis ae“ & remporibus by 2 Years, there cannot be a Con RR 
tinuance of ſuci) Treipats by ſuch Tune together. P. 5 Ja. B. King o Neppier 
Cafe. v. Curtis. 

7. A Treipaſs of Goods carried away, that is to 2 Load of Br. Treſpaſs, 

Whear, * ol Barley map be with a Continuando — 8 

diebus & vicius from ſuch a Day to ſuch a Day. 21 b. 6. 43. a. b. 

agudg'y, _ * 
re ſpaſs 


cannot be laid of Jonſe Chattles with a Continuando, as 100 Lond of I heat with a Continuando from ſuch 
2 Day to ſuch a Day. And therefore per Powel J. no Evidence can be given, but of the taking at one 
Day. Ld. Raym. Rep. 242. in Cale of Foltheroy v. Aylmer. 


8. I Treſpaſs Quare Equum cepir, cannot be with Continuando. Ir Treſpaß, 
20 h. J. 3. for this caunot be continued. pl. 441: 


: cites 20 H. 
7. 2. S. C. —S. P. Arg. Raym. 228. in Caſe of the Kirgv. ..... 


Cite 


It was re- 


9. A Man may have an Action of Treſpaſs for breaking of his Honſe or Treſpafs fer 
Cloſe, and allege a Continuance of the Treſpaſs, and ot the Breaking 2 — 
thereof, from ſuch a Duy unto ſuch a Day, as well as he may tor tread- —_— bers 
ing of his Graſs, or cutting of his Corn &c. F. N. B. 91. (L) ? 


divers Diys 
&c. and 

after Verdict for the Plaintiff, it was moved that the Plaintiff had declared with a Continumdo for 
aking his Houſe, which he cou'd rot do; for the entring is one Act dune and ended at the going out 
Pain: And therefore if he re enter'd it is a new Tretpals, and the Continuando is only alleged for the 
Agvravation of Darnages, and cited 2 R. 3.15. 10 E. 3. 10. 16 E. 3. 24. That a Continuando cannot be 
r breal ina tle Ilonſe; but Dedderidge and Houghton |. the reſt being ſilent, thought ir might beal- 
ged with, a Continuando ; for altho* it might be thut if he went forth and re-ertcr'd, it frould be 4 
new Freſpaſb, but it upon his firſt Entry he continued divers Days, it might be alleged with a Cont:- 
ruarnd ), 


— 
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nuando, and cited F. N. B. 91. (L.) Brownl. 223, 224. Trin. 10 Jac. in Cale of Sutcliffe v. Con. 


ſtable. 

Where the Treſpaſs may be laid with a Continuando, depends much the Conſideration 
therefore where uy is brought for breaking of a Houſe or a Hedge, his 4 be 8 oo; 
tinuando; for the pulling away of every Brick is a Breach, which may be done one at ore Day and 
other at another Da _ 


» to one Stick may be pulled cut of a Hedge one [Day and another f 
Treſpaſs camot de 1d with Continu do for the Profternation of a Houſe ; for when the — but 


thrown down, it cannot be thrown down again. The ſame Law of the 1 ein decbm of a a. 
Treby and Nevil. Bur Powe! J. was of Opinion that a Man may bring Treſpaſs for throwing dow! oe 
a Hou'e with a Continuando, hSec:ufe one Part may be thrown down at one Day ard another at of 


The fame Law of a * Hedge. Refvived per Cur. Ld. Raym. Rep. 245. Trin. 9 Will, 3. in Cale oth, 
"FD 5 
* 11. 


Br. Vibe. 10. In Treſpaſs of Battery at D. in the County of Eſſex, the Deſendamt 
pt 2 enes pleaded that 22 mane an Aſſault upon A 2 the 
Br. De fon Kent, and the Defendant fled, and the Plaimiff purſued bim com 
Torr De- amto D. aſoreſaid, at which Place the yt, en did defend himſelf, and 
meine, pl. 3. che Hurt which the Plaintiff had was of his own Aſſault, 
udgment if Action. The fame is a good Plea without traveriing of the 


Freem. Rep. x4. Treſpaſs Quare Clauſum fregit pedibus 
"» PL 432 js Fences continuando tranſgretfhon. 
Roſe. M 


there as to this Point; but Ibid. 356. pl. 448. Roſe v. King ſays it was admitted that a general Clay. 
ſum fregit or domum fregit, lies not in Continuance, for they are not continued Act: Per Cur; Pe. 
dibus ambulando lies in Continuance, and fo does eating his Graſs ; and ſo in this Caſe they reſolved, 
that breaking Fences may well be in Continuance, for a Fence may be a Mile long. Jud' pro 

Treſpaſ, proftratit 20 Perches of Fence, with a Cortinuando. It was obj that it cannot be; 
for when 8 be continued; otherwiſe if it bad not been ſaid 2. Perches 
T Ch ]. it was well enough; for if it were a total Proftration it could not be continued, 
and were given for the reſt of the Trefpa's; but if but a partial Proftration, then iti 


in Continuance, and well enough. But Powel J. faid, It muſt de intended, that 20 Perches were achul, 
ly proftrated, which cannot be continued, and if it be repugnant, the Verdict cannot help it; therefore 
in old Books they did always arreft the ] where laid fo: If the Verdict helps it, ir helps it at 
Common Law as much as row. Treby ſaid, Ti- a Bis pericum, and it would be ill upon Demurrer; bur 
he thought the Oxford Act help'd it Powel faid, That indeed the Oxford Act has been largely con- 
ftrued .. .. Et Adjournacur. Comb. 426. Trin 9 W. 3. in B. R. Anon. 

6 Mod. 39, 40 Mich. 2 Anne, B. R. it was faid, tat. Cur. to have been adjudg'd, that Treſpaſ 


; for proſtrating a Bench [which {cems miſ printed for Fence] with a Continuando, been held god 


9 Mod. 33. 12. Treſpaſs for entring bis Cloſe, and buxting ſuch a Day continuando 
Mich.2Amz tranſgre goed the hunting divenſis diebus & v:icibus from the Day 
BR. SC. the Treſpaſs alleged till ſuch a Bay; Holt Ch. J. held chat of At which 
terminate in themſelves, and being once done cannot be done again, 4 
v. Ithly Tilling a Hare or 5 Heres, or cutting and carrying away 20 Trees, it ought 
«djudg'd for to be alleged that diveriis diebus & vicibus derween fuch a Day and 
— ſach a Day he kill'd 5 Hares &c. and where a Treſpaſs is laid with 2 
2 LA Raym. Continuance that cannot be continued, Exception thould be made at the 
Rap 974 Trial, becauſe the Plaintiff ought to recover but tor one Treſpaſs. And 
S. the Court held that hunting might be continued, as well as ſpoiling and 
ny 7 conſuming or cutting his Grats. And judgment tor the Plaincitf 2 Salk. 
held as here, 638. pl. J. Hill. 1 Annæ B. R. Monkton v. Pathley. 
but it is not 


expreſaly mention d there, that Judgment was given, 


(1.2) Treſpab 


Trefi paſs. 


(L 2) Treſpaſs with a Continuando. Phadings. 


H Refpaſs of a Cloſe broken, and Goods carried away Contra Pa- 

cem Richard late King of & Contra Pacem noitram, 
and counted of Parcel of the Treſpaſs in the Time of King Richard, and Par- 
cel in the Time of H. 4. So that the Writ ſuppoſed in a manner Joint Treſ- 
paties in the Time of both Kings, and the Count ſuppoſed al Treſ- 
paſſes ; and yet becauſe Treſpaſs may be contin & reiden o fingula 
fiagulis, the M rit is good, and theretore was awarded good. Br. Tref- 
paſs, pl. 91. cites 11 H. 4. 15. 

2. In Treſpaſs, the Plaintiff counts that the Treſpaſs 
ſach a Day Sc. diverfis dichus & vicibus, without ſhewing ys of 
the Continuance of ir, yet this Count is good. The Contizuance of the 
Treſpaſs is to be proved in Evidence for the Increaſe of Damages. Jenk. 
124 in Cafe 52. 


. Treſpats &c. for taking 10 Loads of Wheat, 10 Loads of Barley Sid 21 
bo fink of Oats iſt Aud Naszzereds che hd Treſpaſs £2 rit / > Hil, 
to the 1 June. Atter a judgment for the Plaintiff, it was 4 + ry 
Error, that the Treſpaſs being laid 2 April, and ſo ail ove Day ad 
Continuando muſt be ill; for what was done 1ſt April cannot be that a Man 
. 
ngle Act, as Killing a Horſe &c. a i is i di- way 2 
Rn te or ar Sond ton orc OS. de 
Treſpaſs be firit laid to be done the firit Day, the Cont:nuando ſhall make one Day, 
4 Diffribation of them, (viz.) that Part was done on one Day and Part on and there- 
another, within the Time declared. Lev. 210, Paſch. 19 Car. 2. B wed ag 
Butler v. Hedges. — 
ando. 


4 In Treſpaſs by Ae and Beaſts (with a Continuando) and 
the Plaintiff, and Damages pro Tranſgreſſione prædicta. Ir 

in Arreſt of judgment, that this cannot be; for Treſpaſs by 
be with a Continuando. An nn. GR bur rhe other 
tices thought that Jud t thould be for the Plaintiff, and that 


$ 


Damages thall be intended tor this Part of che Treſpaſs, was load he 
with a Continuando. Sid. 379. pl. 8. Mich. 20 Car. 2. I 4, 4 
Brown. | . _ 


? 
| 


1 
f 


edifo Septembris to a Year after. It was moved in Arreſt of Judgment 
Fn is G dei but a Miſt.ke So — —— 7 and Joe main 
the Court conceived it was well enough, and the i is void, and the 
be intended for the principal Entry, the other being repugnant and impoſſible. 


$. In Treſpaſs for Fiſhing in bis ſeveral Fiſhery, and taking 20 Buſbels 
ers &c. — — 2 trom ſuch a Day to 
ime of the Action brought, the Plaintiff had a Verdict. It was moved 
in Arreſt of Judgment, that the Fiſhing in the Continuando was 

38222 nut expre, ty or i i 
8 


[ 


f. 


* 
F 
8 


p 


| v. 


F 


72 
N 

F 
* 


approv 
celfiry of expreſſing the Kinds of Fith, which has been 
leſs. And the other Juftices thought the ſame reaſonable, but thought Scroggs) 


themſelves tied up by the Authorities, and that Playter's Cafe had re- Plant 
mained — Bur adjornatur. Vent. 329. Trin. 30 Car, 2. B. R. Nil capi · t 
Hovel v. Reynolds. . | per Billam. 


—2 Show. 
196. pl. 199. Howell v. Reynolds, ſays, that upon R in Arreſt of Judgment, it was held well 
3 - enough, 
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— 1 — might be a Continuance thereof. 2 Ld. Raym. Rep 9:6. ;n the Ge 


Ponkton v. Paſhley, Holt Ch. J. ſaid that Treſpaſs was brought for taki ſters 
which cannot be, and II 0 


Treſpaſs for breaking his Cloſe, and ſpoiling bis Graſs, and 
«Taos ebony tb Gn, xe g 


were ſeveral Treſpalles by themſelves, and ought not to be 3 
on with a Continuando; but Curia contra. And it feems that theſe 
Words, Diverſis Diebus & Vicibus made the Action good. Bur 
adjornatur. Raym. 396. Trin. 32 Car. 2. B. R. Nappier & al „. 
Curtis. 


J. Treſpaſs for ing his Cloſe, Spoiling his Graſs, and Takins 
Pack * Carrying away 200 Pofts fix'd in the Ground, — .. — . 
T3 fion* pred. to ſuch a Day ; there was a Verdict for the Plaintiff, and in- 

TIE 1 —— Plaintiff. Error was brought, and 
ton v. ſaid that be no Continuando as to the Poſts; but Curia con- 
| . tra; for when the Continuando is De tranigreſſionꝰ pred” generally, and 
— the Treſpai 


And Judgment was affirm d by all 
3 Lev. 93. 94 Mich. 34 Car. 2. Gillam v. Clayton. 


applicable, and not to the Poſts, which would be 177 and Judgment Niſi &c.— 


Skin. 12. Clayton v. Gillam, $. C. accordingly ; but were on 2 it would be 
* 2 Show. 196. pl. 198. S. C. ingly Vent. 363. S. C. accordingly. And 
cites the Caſe of Letchford v. Elliot, which was Treſpaſs for and Feeding, and Laying 


Continuand Tranſgreihonem predict. and yet for the Reaſons afore mentioned — 
ingly 2 Jo. 194. in the ſaid Caſe « | v. Gillow——— Sid. 224. pl. 16. 
and 249. pl. 17. Paſch. 17 Car. 2. Lichford v. Elliot, is only of laying Logps Con- 
ict. wi i ing and Feeding, and thar | was 


fi 
1 


Mich. 16 


| 
| 


F 
E 
1 
4 
* 


gt 
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Fr 


3? 
1 


BB > 
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ifies a Bulbel, 


i 


2] 
4 


by a Hus- reft. It was anſwered that the Anglice was Surpluſage, 


bandman of nuando ſhews the Taking not tobe all at the fame Time, 


＋ 
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thew how it was done; and that where a Continuando is not well laid, where this 
and intire Damages given, it ſhall be intended tor that only which might Aon is 
have a Continuance. And fo was the Opinion of the Coure 5 for the | 
Taking the Corn is laid to be on ſuch a Day, Continuando Tran ſhire, that 
nem predict” from that Day to ſuch a Day, which is inſenſible. If it Sacks of 
had been Continuando Tran/greſſionem e generally, it had been well heat, con- 
enough, bur it is Tram Tranſgreſionem, which cannot be for breaking Buck 
the Houſe. „ eee was affirmd. $ Mod. 178. Hill. 7 W. 3. each, were 
Wilſon v. How in that 
| | | try 

the Name of Loads, and ſo 4 Sacks, containing 20 Buſhels, were there called 4 Loads 

Shear (ditenguiſhirgic from 4 Load, without an (s) J. v * 


10. Treſpaſs for Breaking and Entring his Cloſe on the 24 of April, and 
Treading il un his Graſs, and Taking aud Carrying away © and | Ar 
10 Load of Underwood, ihe ſaid Treſpaſſes till 25 April divers Diebus 63 2, 
Vicibus cuntiunando. It was reſolved that the Continuance as to tne Pop- riobe 
lars and Underwoods was impoſſible, and could not be; and that where Way in 
there is a Continuando of fuch and ſuch Things in particular, and they T*<'Pa's for 
lie not in Continuance, it is naught, even atter a Verdict. 2 Salk. 639. Tah 
pl. 8. Hill. 1 Ann. B. R. Brook v. Biſhop. would be, 


that on ſuch 

# Day, Ft aliis Diebus &* Vicibus, betcreen ſuch a 2222 „ the Defendant did ſo and 
2 . 6. But in this Caſe the Continuando 2 e; DTT. | dh 

given for it ;*and the only Miſchief poſſible would be that of giving other Acts of Treſpaſs in Evi- 
dence by Pretence of it; but that ought not to be ſuffered, and not to be intended 
Comb 427. in an Anonymous Caſe 169-. in C. B. adds a Note, that Powell J. faid the true Way of 
Pleading is a» above; for otherwi'e if it be laid on a certain Day wich a Continuando, they can give in 
Evidence but one Day, {rho' they may chuſe their Day z) for that which is done on one Day cannor be 
continued. And that Treby Ch J. agreed that they muſt either do fo, or make ſereral Cunts for the [e- 
cera Days —2 Ld. Raym. Rep. $23. S. C. accordingly. 


mms 


(K) Treſpaſs with Continuando. At what Time it San 
lies. Fol. 550. 
F a Ban be diſfeicd, he ſhall not have with a Com y NB 5 


tina: the Dilleifin, betore that he has re-enter'd ; be- (L) in the 
—ͤ—ͤ—u is in the Diffciſor at all Times after one ny 
27. B. 70, 71. b. | cies $ C— 
It. 
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Treſpaſs. 


FJ. Trelpats Quare qgrandaut Daman ſitam interfecit. It was obj 
that the VV ric 0% bt to be Onare quandaut Daman ſuam Domefticam inter- 
ect; lor of Savage Beats he ſhall not have Recovery, unleſs he ſup- 
p ſes that he took them in his Cloſe or Park, or Warren or Chaſe. 
aner wards the \\ rit was abated &c. Fitzh. Tir. Briet, pl. 564. cites 
Trin. 43 K. 3. 4. 

6. Mel als. Qtare Warreanam iatravit apud N. & Cuniculos cepit & aſ- 
Nrtavit. It was objetted, that the Writ ſhould be Et in eodem Cunicu- 
los cepit & aſportav it; As in Treſpaſs of Goods carried away, he ſhal l 
ſay At ĩhide n Bona tua cepit; but the Writ was awarded good. Firzh. 
tir. Brict, pl. 363. cites Paſch. 43 E. 3. 13. 

7. Treſpats againſt 2 for Flunting in his Park, and killing 2 Deer; both 

ded Not Gniity ; and the one was found gniliy, and the other acquitted. 
And the Plaintrf pray'd Damages according to the Statute ; and the beſt 
Opinion was, that he thall not have ir, becauſe he did not bring his 
Action upon the Stature, Br. Action fur le Statute, pl. 6. cites 9 H. 
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—_s 


. 2. 

8. In Treſpaſs for entering into a Park, Warren &c. it is 20 Plea to 
ſay it ts no Park or Narren; but he muſt plead Non cul". and give the 
Natter ia Evidence. F. N. B. 86. (L) in the new Notes there (f) cites 
10 +. 6. 16. 19 H. 8. 9. And ſays, that therefore it is held clearly, 
that if one has a Narren, if he incloſe or impark without the King's L- 
cence, and another hunts there, and he brings Treſpaſs de Parco fratio, the 
otner im2y plend Noa ce. and give this Matter in Evidence; for none 
may have a Park without the King's Grant, or by Preſcription. Note 
alfo, the Plaintict in this Writ does not make any Title to the Park in 
his Cour; and therctore it is no Plea, that he had no Park by Preſcrip- 
tion or by Licence; tor how can judgment be given on a Title where 


none is alle d, and cies 18 UH. 6. 21. 


— 


(L. 2.) Treſpaſs for raking of the Wife. [And Pleadings.) N 


. IN Treſpaſs de uxore abducta cum bonis viri, Never — 
in lan lal Matrimony, is no Plea; becauſe it 15 not to 
take her, it be a Marriage in Facto, 9 . 6. 34 bB. ; 

2. bur the Deiendant may ſay, chat the Feme was eſpouſed to him 
betore ſhe as etpouted to the Plaintiff, by which he retook his Feme. 
9 DD. 6. 34. b. . 

3. We/tiz. 2. 13 E. x. cap. 34. Of * Women carried away with the Goods At * Go 

N bh Bile on i | 1 N men Late 
65 Pet; Kinstands, the f King ſpall have the Suit of the Goods ſo taken — 
49. | might have 
. had an Ac- 
non of Trefpifs De Uxore abduct: cum bonis viri, 2 Inft. 434 4 3 

Tunis is allo pre ibited by the Statute of Weſtminſter the 1. cap. 13. and a further Puniſhment inflicted 

was at the Common Law; and therefore in the original Writ de Uxore abductz cum bonis viri, i: 

Is concluded, Contra formam Statuti in Fujuſmodi caſu proviſi, meaning the ſaid Statute of Weſtm. 1. 

For this Act of Weltm. 2. extends only to the Suit of the King; and if the Writ be brought at the 

Law, omitring theſe Words, Contra formam Statuti, then it is Si A. fecerit &c. runc pone &c. 

quod fir &c. Bur if Contra formam Statuti be added, then the Writ is Si A. fecerit &c. atrachies E. 
ma quod eum habeas &c. 2 Inſt. 434. 

The Statute of I 1. 3 E. 1 cap. 13. enables any Perſon to ſue <vithin 40 Days ; But if no one commences 
the Sait within thet Tims, then the Kino ſhall ſue ; and jul as are found culpabie jball ſuffer 2 Years Ius bri- 
forment, and make Tine at the inns I ill; and if they have nt <cherect, they jail be puniſu'd by longer In- 
Prijomnent, as the Treſpaſs re: wives. | : | 

ore, The party all not have the Puniſhment en e by rhe Statute, but where he is ſued by a 
-, rit that makes met tion of the Statute. F. N. B. 89. (203.) in the new Notes there (d) cites 9 H. 
. 2 
2 Hawk. Pl. C. 1-5. cab. 23. S. 22. fays, that this Statute of 3 E. 1 cap 15 5 repear'd. 
1 * * Tho' 
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* Tho' the Word in the Stature is (Mulieribus,) yet that is the ſame as to ſay (Uxoribus, " "auth 
cient Time Mulicr was taken for a Wife. 2 Inſt * * ) for of n. 
If the Wiſe be taken away, and after is dizorced, or if ſhe dies, yet the Husband Jhall bare bis Aan 
de Uxore abducta cum bonis viri; for in this Action he ſhall not recover his Wife, but Damages — 
he cannot have an Action for taking her away as his Servant, becauſe the Law gives him an Action in 
another — 2 Inſt. 534. 417 — 1 
Where a Lan marries a ſe betore ſhe is of the 12 Years, ter ſhe comes to 12 Years, 
betore ſhe aſenti or diſaſſents to it, a — 2 and carries her away, the Baron ſhall + not have Trespa 
de Muliere abducta cum bonis viri; for it is not properly a Marriage till ſhe affents. Brooke makes x 
> greg * for it ſeems that ir ſhall be intended a Marriage till ſhe dĩſaſſents Br. Treſpaſs, 
- 420. cires 47 E. z. | 
L + S. P. mention'd 2 Inſt. 433 But Lord Coke ſays, he holds the Law to be contrary ; for the is 
Uxor till Diſagreement 
The Plaintiff muſt in his Count ſbew the Goods in certain. 2 Inſt. 43 5. 
Aldeit the Words of the W rit be Rapuit, yet here it is taken for a violent taking away, and nor 
when Carnal Knowl is had; ſo as this Action may be brought againſt Women as well as Men. 
2 Inft. 435.——And it being aſſign'd for Error, becauſe it was faid (cepit & abduxit) where it was ob. 
ected that it ought to have been (rapuit) and that ſo is ag — brought in ſuch (aſex 
The Objection was diſallow d, becauſe it may be both Ways. Judgment 
559. 21 Trin. 17 fac. N R. Hyde v. 


was affirm d. Cro J 538, 


albeit the Words be, that the King ſhall have the Suit, yet may the Husband alſo have his 
Ahe, a is aforeſtid 2 Inft. 434. 


4 Treſpaſs de Muliere abducta & rapta cum bonis viri i 
againſt Baron and Feme, and others ; and well againſt the Feme; tor one 
Feme may aſſent and aid to the Raviſhment of aucther Feme, and may carry 
away the Goods ; and there it is agreed, that it is no Plca that the Plain- 
tiff and the Feme are divorced ; tor he is not to recover his Feme, but Da- 
mages; and it the was Feme tempore &c. this ſuffices. Br. Treſpaſs, 
pe. 43, cnes 43 Eg. 03. 1 

5. Treſpais ot taking his Feme. Little ſaid, Actio non; for 4 De- 
bate was between the Plaintiff and his Feme, by which the Plaintiff gave 
Licence to the Defendant to take his Feme to his Houſe, which he did ac- 
cordingly, to intreat the Feme to be amiable and well-diſpoſed to her Baron. 

t &c. Laicon faid, This is no Plea ; tor it is not Lawtul to 
take the Feme againſt her Will. Burt per Markham Ch. J. it is Lawhful 
againſt the Baron, Plainciff, who gave the Licence. And fo to carry 
122 _ Place to another, by which the other traverſed the 

icence. Br. 294. Cires 1 m. 

— — and ſaid, that the hem 


6. Treſpaſs of raking his Feme and 

pray d bim to put her upon the Horſe, and to carry her to Weſtininfter, to ſue 
worce between her Baron and ber, and he did ſo. Per Conisby, This is 

a good Plea. And per Fineux, to fue a Divorce is Cauſe tor Diſ- 

1— And adjornatur. Br. Treſpais, pl. 440. cites 20 
F. 2. 


— 


(L. z.) In what Caſes it lies for intermeddling with the 
Feme. 


1. A Man may aid a Fame who all ayes the Ground by a Horſe; and 

ſo if ſhe be fick; and the her Baron would murder ber; Per 
by. And the fame, per Rede, where the Feme world kill berſel. 
And per Fineux, a Man may condut# a Feme in a Pilgrimage. Br. Treſ- 
cites 20 H. J. 2. 


for Carrying of his Feme, withont the Aſſent of the Baron, to 

— — L. to ſue a Divorce. Per Fineux, the Action does nor he, tor it was law- 

ns H. - ful for the Defendant to her; for it ſhall be intended, that there Was 

: 7. Cauſe of Divorce. Br. Treſpaſs, pl. 207. cites * 12 H. 1. 3”. 1 
3. 


— „— nw, —— — «- —— 
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3. Aud where the Fee is grins to Merket, it is lawful for another to * See the 
ſuffer ber to ride behind him upon his Horſe ro Market; Per Fineux. Br. Note topl. 2. 
Treſpaſs, pl. 207. cites * 12 H. 1. 37. 

4 And it a Feme ſays, that the is in Jeopardy of her Life by her + See the 
Baron, and prays him to carry her to a 2 of the Peace, to obtain a Note to pl. 2, 
Warrant of the Peace, he may lawtully do it; and a Man lawtully 
ſue to have Judgment in the Law; Per Fineux. Br. Treſpaſs, pl. 207. 
cires + 12 H. 1. 37. 

5. Aud a Man may lawfully purſue to reverſe « Fudgment ; per Fineux. & if a Feme 


1 be outlaw 
Br. Treſpaſs, pl. 207. cites f 12 H. 1. 37. ey w'd, 
6 08 Sp tv cnnee iy, 2.5 GE AD EST; SIR Br, Treſpaſs, pl. 
f aK . 35. 
. fee the Note to pl. 2. 


6. Where y Feme is out of her Way, it is not lawful for a Man to 
take her to his Houſe, if ſhe was not in Danger of being loft in the Night, 
or of being drown'd with Water ; per Brudnell. Br. Treſpaſs, pl. 213. 
cites 21 H. 7. 27. 


_— a 
_— == 


(L 4) RQuare Filinm & Heredem rapuit &c. or other Sc: Fater 


Injuries done to a Child. 2 


See Guar- 
dian () 


1 Reſpaſs de Filio & Hzrede querentis abducto, & capto vi & ar- 8. P. per 
mis. Skrene pray'd judgment of the Writ; tor it is not 99982 
Cnjus maritaginm ad ipſum pertinet. Per Hanke, It is intended by the - Ar * 
Law, chat the Marriage belong d to him; and adjornatur. But it ſeems, * Br. Gade, 
that he thall ſay as Skrene faid, tor otherwiſe it may be that the Father pl. 77. cites 
hai married hi before the Taking. Nota. Br. Treſpaſs, pl. 101. cires > I _ 
* i2 H. 4. 16. Hank utter- 
iy denied 
that the Writ ſhall be Cujus maritagium ad ipſum pertinet. And adjornatur. 
2. Treſpiſs againſt W. T. quare R. Filium ſuum & Hered' apud T. 
inventum r. dent & abduxit. Yelverton proteſtando, That he ſuch a Day 
de. der d the Lafant to his Father, pro Placito dicit, that it was * noiſed in * The other 
tne Country that the Flaintiff was dead, and his Feme was dead in Editions are 
Fact ; ly ww ich the Dejendant, as Uncle and Prechein Amy of the ſaid R. — 
came 10 J. to ſce the ſaid R. and found the ſaid R. of the Age of one Tear, ill fern by the 
govern'd, and out if his Ward, by Negligence of his Nurſe, by which he Senſe to be 
rok him, as lawtuily he might. Per » It a Man fees an Infant in miſprinted 
the Street in Peril ot Death, and takes him and delivers him to his Fa- 
ther, this is no Torr. But per Newton, If a Man ravithes my Son, and 
alter re-delivers him, it does not excuſe the Rape; but the Cafes are 
not alike. And per Portington, It is not lawtul tor any to take an In- 
tant our of the Cuſtody of a Nurſe to whom he was put by the Father. 
Bur New ton iid, That if an Infant is put ro Nurſe, and I fee him in 
Peril of a Dog, or of a Horſe, and I rake and deliver him to the Fa- 
ther, this is no Tort, by which the Iiſue is good above, and therefore 
it ſtood; quod nota. Br. Trefj pl. 141. cites 21 H. 6. 14. YER 
3. Every Aucgſtor, Male or Female, ſhall have Treipats, or Writ of * 4 
Raviſhment of Ward, againſt every Stranger who, of his own Tort, ra- 5 C cirea 
viſhes the Heir Apparenc ot any Perſon, be the Heir Male or Female; and per Lords 
the Writ ſhall ſay, Cujus maritagium ad ipſum pertinet; and it 714irers Commiſſion- 
act of what ige rhe Heir Apparent is in fach Cafe. 3 Rep. 38. b. 5, in Gui 
Hill. 34 Eliz. B. R. Ratclitt's Caſe. Cites 32 E. 3. 2 Lad Shots. 
| 4. Yt burr. 
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— 


Bt ſuch Action did act lie qgainſt Guardian in Chilvalry, Bu a5 * 
the Fatler; who might have Action againſt ſuch Lord, where his Son and 
Heir Apparent was ravith'd by him. Ibid. cites Litt. S. 114. aud 18 E. 
3. 25. 30 E. 3. 17. 29 E. 3. J. & 19. 

5. In Treſpais tor thruſt ing ane 6a his Son, an Infant, under the Age of 
Ditcretion, +74 breaking his Thigh-bone, wherely the Plaintiff cvas at great 
Latorr ani ee in the Cure &c. Upon Not Guilty pleaded, te 
Platnriti haut a Verdict, and Damages 3 I. It was moved in Arrct of 
Judgment, becauſe the Plaintili futtain'd no Wrong, and he was nor 
compel['d to expend any Money, or procure his Son's Cure. Raymond 
J. thought the Action did not he for the Father, it act being /:;4 ber 

od Serviiinm amfit, nor that the Child was lefs capable of procuring 2 
'Oortune with a Wie; but that the Child ſhould have brought the Ac. 
tion. But Nivuntague Ch. B. and Atkins clearly for the Plaintiſt, and 
udgment was given for him. Raym. 259. Paſch. 31 Car. 2. in the 
L ger. Hunt v. Wotton. 


(L. 5.) Threatuing the Plaintiff's Tcrantt, fo as they 
depart. And Pleading. 


But the Ac- 1. IN Treſpaſs Onare tales & tantas minas Tenentibus ſuis fingeſuit h 
+ does * quod de Tenuris ſuis receſſerunt, the Plaintiff onght to declare their J- 
ie but of the res, and how much Land they held, and f what Valve, by reaſon of 


Tenants at 

Will, and the Recovery ot Damages ; per Cur. Br. Treſpaſs, pl. 144. cites 21 
not of the HH. 6. 31. 
Tenants for 

Years, by all the Juſtices. The Reaſon ſeems to be inaſmuch as the one may depart at his Will, and 
F or Diſtreſs, and econtra againſt the other. Br. Treſpais, pl. 
144. cites 21 H. 6. 3t. 


2. In Treſpaſs of menacing his Tenants, per quod receſſerunt a Tene- 
mentis ſuis, it ſũices to juftify the Menacing, without anſwering if they 
receſſerunt a Tenementis ſuis &c. Br. Faux Impriſonment, pl. 3. cices 35 
H. 6. 

3. Action upon the Caſe Onuare Scrvientes, or Tenentes ſucs Ferberavit, 

quod a Servitio, or Tenuris ſuis receſſerunt, is a good W rit, without ſeu 
ing the Names of the Servants or Te where it is pluza/ly. Contra it 
it were Servientem or Tenentem ſingularly ; Per Choke. Br. Briet, pl. 
375. cites 14 E. 4. 7. | | 
4. Treſpaſs of Menace of his Tenants at Will of Life and Member, ita 
uod receſſerunt de Tenuris ſuis of the Plaintiff, to the Damage ot the 
laintiff 10 J. Yaxley Wer Defendant was ſeiſed till 7 the Plaintiff 
| * who leafed at Will; and the Defendant re-enter d, and ſaid 70 
the Tenants, That if they would nt depart, that he would ſue them as the 
Law wills, which is the fame Menace &c. and ro the Menace of Lite 
and Member, Not Guilty. And this Menace to ſue them, if they would 
not depart, is a good Plea; per tot. Cur. For he does not menace thei i 
ſue them for their Poſſeſſion, «hich they had before his Regreſs; and there- 
fore this is in Nature of Menace; and to the Lite and Member he pleads 
Not Guilty, and fo the Plea is good in toto. Br. Treſpaſs, pl. 255. 
cites 9 H. ». 7. 


(L. 6) Heuting 


(L. 6) Beating Servants. And taking them out of their 
Service. And Phkadings. 


TReſpaſs of taking his Servant Vi & Armis; It was objefted that 

be had — How the Servant was out of his Service; and yet 
well; It ſeems that this ſball come in Evidence. Br. Treſpaſs, pl. 196. 
cites 39 E. 3. 33. ET 

2. In Treſpaſs of retaining his Servant who &c. the being in 
the S:zyvice ot the Plaintiſf is not traverſable, but the Retainer in 
vice. Br. Traverſe per &c. pl 319. cices 41 E. 3. 20. 

3. Treſpaſs of hug Servant and certain Sheep taken Vi & Armis ; the De- 
fendant ſaid that he furnd him Vagrant and retain'd bim. The Plaincitf 
laid, that he rerain'd him firſt by a Year, within which Term the Deſen- 
dant procur'd him to deparr, which he did, and the Detendant retain'd 
him; and rhe Opinion ot the Court was that the Replication is contrary 
to the Writ. And this is not Treſpaſs Vi & Armis; by which the 
Plaintiff ſaid, that he procured him Priſt. Trem. faid, you ought to 
traverſe che V agrancy, & non Allocatur, by which the Defendant main- 
tain'd his Bar alſuc hoc, that he took hem, and fo to Iſſue. And per Thirn 
and Culpeper the Wirit lies well. Contra Hank and Hill. Br. Treſpaſs, 
pl. 92. cites 11 H 4. 23. 

4+ Treſp1ſs of taking a Servant retain'd ; the Defendant ſaid that before g Jours. 
be was retain'd with the Plaintiff he was retain'd with bim, by which he pl. & cites 
found bim Vagrant, and took bim ; and the Plaintiff ſaid that be was not S. C 
firſt retatu d with the Defeadant. And per Martin this is not Plead- 
ing; for the Plaintiff thall ſay in bis Replication, that ſuch a Day he 
was retain'd with him, before which Day be was not retain'd with the De- 
fendant. And Rolf. did fo. Quære of this Manner of Pleading. Br. If. 
ſues joines, pl. 2. cites 3 H. 6. 31. 

5 1 „ of Battery of his 2 7 =. & quad 23 — Servientis ſui 

icti per magnum tempus amiſit. verton pray ol the 
ar, — it ought to be per qucd Servitium &c. and not & guod Servi- 
tium &c. Et non Allocatur, for 'tis all one. Br. Treſpaſs, pl. 21. cires 
20 H. 6. 1 | | 

6. Where a Man beats bim who ſerves me at Pleaſure, or an Infant F. N. B 91. 
whoſe Covenant is void, yer I ſhall have an Action upon the Caſe for (H] in the 
for the Battery for the Loſs of my Service. And the fame Law where chere cy 
I retain a Man who is beat &c. And here it lies tor the Maſter J. 


I. 


: & ci H. 
Amis. Br. Action fur le Caſe, pl. 35. cices * 21 Hf. 6. 8. and 9. and the 2 2 
Regiſter 102. and 182. | —— 
* Br. Labourers, pl. 29. cites S. C. In Treſra ot beating his Servant, the Plaintiff mod met to 


Count of Retainer ; for if a Man ſerve me at his ure, and he is beaten by which I loſe his Service, 
Treſpaſs lies by me ; quod nota. Br. Treſpaſs, pl. 15. citzs 22 H. 6. 43. 

In TreſpaS for bearing his Servant, it was held not neceſſary, that he be a hired Servant as the Sta- 
tute of 5 Eliz. d-clares &c. to have this Action; bur it hired for any Time certain, it ſuſſice:; and note 
the Servant in this Caſe was only to belp to lod Corn, and was not entertain'd in the Plaintiff's Hou't, 
bur cent to bis own Howſe every Night. And holden the Action not maintairable for beating ſuch a Ser- 
vant, Clayt. 133, 134. pl. 241. Summer Aſſiſes 1649. before Thorpe J. Linley v. Baxter. 

And Serjeant Widringron ſaid, a Man may be ſaid a hired Servant within the Statute 5 Eliz. though 
the hiring be for 4% Time than a Year. Ibid. 


7. In Treſpaſs of Battery of his Servant, per quod Servitium ſuum In Tre{pa% 
amilit &c. It is a0 Plea that Non amt Servitium Servientis predifti, tor by A, 41 
this the Battery is conlets'd, and then the Law implies that the Maſter , — Plea 

5 4 is 
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that he was js damnified. Bur is a * Plea that be mas not his Servant at the D 


ped gens 4 Br. Traverſe per &c. pl. 378. cites 31 H. 6. 12. 


Time. Br. Treſpaſs, pl. 526. cites 12 k. 47. — S. P. ibid. pl. 393. cites H- 2 
8 F. Treſpaſs, pl. 34. cites 34 H. 6. 28. 43. pl. 393. cites 5H.;. 3. per Cur 


*In Treſpaſs 8. The Maſter ſhall not have Treſpaſs of Battery of his Servant. ; 

for breaking he does not fay * Per quod Servitium Servientis ſui amiſit &c ta er 
— Battery of Feme Covert or Villein, tor there the Baron and Lord ſhall have 
Sen; Action. Per Frowike, Kingfmill, and Fither, Juſtices. Br. Treſpaſs, 
upon Not pl. 442. cites 20 H. 7. 5. 


ilty plead- 
£4, the Plaintiff had a Verdict, and the Jury aſſeſo d intire Damages; and becauſe the Plaintiff had no 


Cauſe of Action for Battery of his Servant, he not having averr'd that Je loſt bis Sertice ; it was ruled 


that the Plaintiff Nil per Billam. 5 Rep 108 in Sir H. Conftable's Cafe, cites it as adjudę d 
Mich. __ 15 Eliz. B. R. Pooly v. Osburnu. 8. C. circd I * 
—— 8. C. cited 2 Bulſt. 112. S. C cited by Bridgman Ch. Trin. 12 Car. 2. Hard. 166. in 


Caſe of Rochel v. Stedle. 


Bendl. 157, 9. W. A. brought Treſpaſs againſt W. S. and others, and the Writ 
delete v, Quare Clauſum fregeruar & . Homines & Serientes Jie inſcltn 
hon hs * cerunt &c. and counted that the Defendants in Homines & Servientes 
Writ was fuos, viz. ia Quoſdam N. A. filium Querentis ac Urſulam Clerk & Wini- 
abated ; And frid o_ Scrvientes ſuos infultum tecerunt &c. It was found tor the 
fays, that Plaincitt. And it was moved that the Declaration varies from the Writ ; 
the Reporter becauſe the Writ is in Homines &c. inſultum fecerunr, and the Decla- 
ſel with the ration is of one Man only, and the Writ was abated. Bendl. at the End 
Defendant. of Kelw. 211. b. pl. 30. Mich. 8 & g Eliz. Armſteed v. Steedman. 


— And 13. 
1 but as to the Declaration rot mentioning Men, the R ſ⸗ of this 
: rn Word which contains per; Aden 


Words Homines ſuos intend, and what ſhall be the Senſe thereof, Quære. 


10. Treſpaſs by Bill filed Hill. 18 Jac. that the Defendant 20 Fan. 
of C. B. 107- 1) Fac. aſſaulted and wornded his Servant per quod Servitium amiſit per ma- 
ar Cd a tempus ſcilicet a prediffo 20 Marti 1 r aſque. Marti tunc 

prox* ſequent” perdidit ; Upon nihil dicit, a Writ of Inquiry found Da- 
had Judg- mages 10 I. It was moved that the 20 March was a Miſpriſion, and 
ment, be- ſhould have been 20 Jan. till the 1 March. But the Court held it not 
— A nor aided by Intendment. And here the Loſs of the Service is 
e. Point of the Action which ought to be certainly ſhew d; for that 
ing for the only enables him to the Action; and it the Time be not expreſſed there- 
Loſs of the in, the Count is not good, and theretore the Scilicet and what comes al- 
Service, ter it is material 3 which being ill alleg'd, the Count is not good And 
cefitate Rei adjudg'd for rhe Deſendant. Cro. J. 618. bis. pl. 8. Mich. 18 Jac. 
2 B. R. Hanbury v. Ireland. 

ry 5 

and the Plaintift having laid a different Month from the Battery, there is nothing in the Record to de- 
termine the Court to the 2oth of January, and to reje&t the Word March as repagnant, and if the Loſs 
of the Service ſtands on the Month of March, viz. 17 March following, it takes 3 Months of the Time 
elapſed, after the Time of the Action brought, for which the Jury was not authorized to give 


11. Treſpaſs IVi & Armis J. S. being the Plaintiff's Servant 
cepit E abduxit at D. in Eſſex ; the Defendant pleaded that F. S. was Va 
grant inthe ſame County, and that not having Notice that he was ant ber c 
Servant, he retain d him &c. Hobart ſeem'd to think the Plea good, and 
Winch ſeem' d to agree; and by Hobart and Hutton, an Action for re- 
ceiving and entertaining a Servant may not be faid to be Vi & Arms. 
Winch 51. Mich. 20 Jac. C. B. Anon. 


12, No 


12. No Action of Treſpaſs lies for the raking away a Man (a Narres) 
— 2 Bur there may be a ſpecial Action of Treſpaſs for taking his 

— per quod Servitium amiſit. Per Cur. And Judgment was given 

accordingly. 5 Mod. 191. Paſch. 8. W. 3. Chamberline v. Harvey. 


— 


(M) Treſpaß. Who ſhall have the Adion, [Iv Refpef# 


of Special or General Property.] 
E that has Goods to agiſt map maintain a for tak- Br. Brief, f. 
: ing of them. 48 E. 5 2 K 23 TI 


Br. Treſpaſs, pl. 67. cites S. C. and the Defendant ſaid, that the Beaſts were the Property 
faced = Rep T4 and had Deliverance ; the Plaintiff replied that ]. Nenn 
raking. was obxcted that the Writ ſhould be in Cuſtodia veſtra exiftent” bat it was anſwer's that 
there is no ſuch W rit in Chancery, tho* the Writ of ion ſhall be fo, and that in this Caſe nei- 
ther the one or the other may have the Writ ; but per Perſey, when the one recovers, the Action of 
the other is gone; and afterwards Iſſue was join d whether they were agitted to the Plaintiff or not. 


who has Beaſts for a Year to feed his Land, may have Gene 
eee again? a Stranger, it he takes them within the Bear 
19.4 

80 babe Treſpaſs againſt the Leſſor himſelf, if he takes 
21 Contra. r * yd 


Goods at a certain Time, ſhall have a General Action of Treſpaſs againſt bim * ..\ 4 
rin; and upon the Evidence Damages ſhall be mitigated. 13 Rep. 69. in Caſe of Kept 2 


cites 21 H. . 14. 


4 So againſt his Alienee. Contra 11 2228 See pl. 1. 
3. e reipals for the taking ot; Sehe 


mn. the Lord ſeiles the Goods of his Vi in, and leaves them in his 
Poſſeſſion to his Uſe, and after the Guuus are taken our of his Poſſeſſion, 
reſpaſs, becaule they are the Goods of the Lord. 


2, a ) 
Bailee of Goods to keep, ſhall have 
who takes them out of his Paſleſſion. | 2 


ilee, or he that has a ſpecial ſhall have a 
i: over 


423. 
Action of Treſpaſs ag ; 
13 Rep. 69. Cites 21 1 


8. Jf a Man takes my Servant out of my Service with my Goods, 
999 carried away, and Servant taken. 14 5. 


Where a Thing certain is deviſed, and a St takes it, the De- 
wſee ſhell have Treſpaſs before the Livery of the Executors. But contra of a 
bing incertain, as a 3d Part of the Goods &c. Br. Treſpaſs, pl. 25. 
cites 27 H. 6. 8. 
10. If 2 Execntors are, and the one has the Goods, and a Treſpaſſor takes 
them, and the Executor from whom they were taken dies, the other Executor 
ſhall bave Treſpaſs ; tor the Poſſeſſion of the one Executor is the Poſſeſſion 
of both. Br. Treſpaſs, pl 346. cites 20 E. 4. 18. Per Tremail Juſtice. 
It. It I bail Goods to a Man who gives or ſells them to 2 Stranger, and the 
Stranger takes them without Delivery, I ſhall have Treſpaſs; tor by the 
Gift or Sale the Property is not chang d, but by the Taking ; but if the Baile 
delivers they to the Stranger, I thall not have Treſpats; Per hag > = ne 
| Tremai 


Tremail Juſtices. Br. Treſpaſs, pl. 216. cites 21 H. 7. 39. but Rede 
And if an Infant gi ſells the Goods, and deli h 

„ gives or ſells elivers t reſpaſs 
— Fer Fin 2 

out very; ineux l i Br. T 

3 cies 88 H. 7. 3 ; n 

ut <:heve® 13. A Servant who is commanded to c Gocds to ſuch a P 

r reuſe Barg an Action ot Treſpaſs or A ."73 Rep. 6g. in Cl e 

with Goods, U. Stich, cices 1 H. 6. 4 7 H. 4 15. 19 H. 6. 34. 11 H. & 24 


he has nei- 
in them, and he ſhall have no Action of Treffaſs, if they are taken 


ther general nor ſpecial Property 
away ; Per on. Goldsb. 72. pl. 18. Mich. 29 & 30 Eliz. bloſſe's Caſe. 


14. A. in London gives Goods to me which are in York, and before 
ay _ 7199 . have Trefj becauſe 
aws Pofſeſſhon in Things ; Doderidge |. 
in Cafe of Holten © Hodlin, os "Ip 

15. Maſter of a Ship may have Caſe or Treſpaſs for Seiſing and Detain- 


ing the and declare on his Poſſeſſion, and recover for his 


lar Lofs ; Holt. 1 Salk. 11. Paſch. 12 W. B. K. Fin v 
ERS) | pL 4 3. y 


UT 


(N) Trefj What Perſon, i 4 „ ſhall 
have the * 1 


1. T Enant at Sufferance ſhall maintain Action of Treſpaſs agaiot « 
3 Stranger. Contra Þ. 6. 43. D. Admitted. | 
of his Poſſeſſion. Per Cur. in Caſe of „Smith cites ; 

Senſe 22 Ng there] — i. Ly pl. "9. Thick cho IT 


Firzh. Tir. 2. I Tenant at Will be guſted by a Stranger, he may maintain a 
Trager pl. Treſpais againit him. 18 Þ. 6. 1. Contra 11 b. 4 90. Dubitatur. 
Trin. 30 H. 21 E. 3. 34 

1; Rep 69. Per Cur. in Caſe of Yepdon v. Smith, 21 H. . 15. and 11 H. 4 23. Th 
he may have ſuch Action. : 

Treſpaſsin B. R. of a Cloſe broken, and Graſs ſpoil d, T ” predi't. continzand” by 8 Years. The 
Defendant pleaded bis Frarktenement , the Plaixtiff ſaid that bejore that the Defendant any Thing bad, J. 
was thereof ſeiſed in Fee, and leaſed to 4. for Term of Life, and 4. leaſed to H. all bis Efftate, and 
to the Plaintiff at bis Will, by which be was poſſeſs'd till the Defendant on ſted tim, and ciſſeiſed H. and 
did the Treſpaſs, won chem the Plaintiff re-enter"d, claiming bis Effate, and brought the Attun cf Treſpaſs, 
and aterr'd the Liſe of H. The Dejendant maintained the Bar, and trater: d the Diſeiſin, and io to lſue, 
and found for the Plaintiff ;, and the Tenant alleg'd in Arreſt of ent, inaſmuch as the Tenant at Will 
who is ouſted cannot re-enter; for by the Diſſeiſin the Will of the Leſſor is determined, and the Leſſee c 
have any Action to recover his Intereſt ; for he cannot have Affiſe, nor Exctione 
is not certain, ard alſo he has not averr d the Life of H. his Leſſor, and yet the Plainriff recovered by 
Award. And ſo it ſeems that Tenant at Will, who is ouſted by Diſſeiſn, may have Diſſeiſin without (um- 
mandment of bis Leſſor, and that the Life of H. ſhall be intended without Averment, and if H. be dead, 
then the Plainrift is an Occupant. But by the Reporter the Life of H. ought to be averr'd, but Dubi- 
tavit after. And ſee that this Action was nat only for the firit , bur for the Conrinuance of the 


| Treſpaſs after the Entry; for it is Tranſgreſhon” predict. dy 8 Years. Br. Trctafs, pl. 227 
ites 38 H 6. 27. 
* Les at ill be ouſted, and the Eftate CI» Zee mms by bis Death, now the Leſſee 


ſhall have Treſpa'% with a Centinuando without Regre!s; for when he may not enter, the Law ſupplies 
Profirsand Emblements belong to him; Per Gawdy J. Gold>b. 145. pl. 60. 


ill. 53 


Leſſee 


1 Treſpaſs. 457 
1533: 54. 7, 4 -- torn, 


by the Cuſtom, Br. Trees, 
—_— 


per Copy, pl: 


4. 


2 D. 4 12. 


2 cites S. C. and he ſhall recover his Damages by Judgment, tho” the Franktenement be 


5. Che ſame Law is of a Leſſee for Years. 2 P. 4. 12. 
6. Letſee for Years ſhall have Treſpaſs for Treſpaſs done upon the 
Land. 13 p. 6. 1. 21 E. 3. 34 


+. Jf a Man beats my Servant, I ſhall and the Ser- 
rant another Treſpaſs, Diverſis 19 U 6. 45. Fol. $52. 
Be. Treſpabs, pl. 131. TA 


ge; Fer 

2 in Caſe of Mhittier v. Stockman, cites 12 H. $. 2. in Simon de Harecourt's — 
Cro. E. 421. in Caſe of Meiben v. Bringgwater. cites 14 H. 8 

—— rf - ant Damage jeaſant: Br. Treſpaſs, pl. 174. cites 15 H. 7. 
13. and herewith 24 E. 3. Ibid. 

If Beuſts are taker in a Common, or other Land cubicbh does not belong to the Owner of the Beaſts, yet be 
fhall have Treſpaſs Vi & Armis, but not Quare Clauſum fregit. Br. Treſpaſs, pl. 421. cites 3 M1 


DSD 


in Aion Perſonal, and going 
E tall hav A ben of Treſpaſs; e 


jet be hat not the Land itſelf. Br. Treſpaſa, pl. 172. cites 15 H. 7. 2. 
11. Guardian in Ea AR DE Ten Di have 
Treſpaſs of cutting down the Trees of the Heir that has the Inheritance. 
89 Per Cur. in Caſe of D. Smith, cites 2 H. 4. 12. 

1a. Treipaſs Vi & Armis does not lie tor Locking or Breaking 4 Seat in 2 Roll. Rey; 
the Chance, in which the Plaintiff claims no Intereft, but only Sedere 14% 3.5 5 
there; but otherwiſe if he conveys to himſelf therein; By the Opinion 5 
of all. Palm. 46. Mich. 17 Jac. B. R. Dawtriev. Dee. 

13. It has been much doubted whether a Bargaizee before Actual Extry 
can maintain an Action of Treſpaſs. Arg. Vent. 36 1. Hill. 33 & 34 Car. 

2. B. R. in the Caſe of Perry v. Bowes. 

Treſpaſs is founded only on the Poſſeſſion; fo that he in Reverfios 

; nien 
ting rees. 3 Lev. Hill. 36 & 37 Car. 2. I 2. 
Riddlestord v. Onſlow * 


Is. If a Perſon preach in a Pariſh Church without Leave of the P 
= » + Treipaſſer ; Per Hok Ch. J. 12 Mod. 420. Mich. 12 W. z. 
Anon. 


6A (O) Treſpals. 


— * ——— — — 
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8e (0) Treſpaſs. 1ſt whom it lies. In what 
8 ( ) — — Officer of a Court. _ 


Br. Ofice 1. IF a Bailiff of a Court upon Summons to him directed, attack 


and Officer, the Party by the Goods ot another Man, Crelpals lies againg 
+ dans him; for owghe to take Conuſance of the Goods of the Parry.» 


3. The ſame Law, if a Sheriff upon an Execution takes the Goods of 
11 . 4 90. b. 


4 Bur if he attaches the Defendant by the Goods of another Man be- 
: juſtifiable. 11 Þ. 4. 90. b. for he is charge 


Tf the Sheriff rakes one Man for another, Falſe 
. diem. + v4 Jmpriſanment 


— 


Action of 


Fiezh. Ti. ». Jf the Sheriff comes to make Replevin of Beafts impounded in 
eplication, another Man's Soi Plate be inc loſed, 
1282 1 eee 


F, unknocem to the Bailiff, who takes the Party, lets 
* n ing Time by Intendment 


is Peril to take Notice e b Cro E. 918. p 


Allington. Mo. 677. pl. 921. ſays, that the Bailifts had Notice. 


11. I Execution be executed upon Goods by Force of a Judgment, and 
after the Fudgment is vacated, yet _—__ the Sheriff or his Athitants 
ſhall be punith'd by Treſpaſs ; tho* the contrary was adjudg'd in the | 
Caſe of v. Felgate. 2 Sid. 125. But this Judgment was after 
wards difallow'd. See 1 Sid. 272. in Caſe of v Bunning, and 
Lev. 95. where the Caſe of Turner v. Felgate is cited by Twiden and 
Windham J. who faid they remember'd it to be adjudg'd. P) Treſpal 


— — 


(P) Treſpaſs and Falſe iſe 


as aiding, or Aft 


1. IF a Yan ſues a Plaint in a Court, and 
. —— hy a Stranger, 
procurement of t atiff, Treſpaſs voes 
he is no Party to the Tort. 11 U. 4 91. 


by ſo doing. Br. Office and Officer, pl. 8. cites 8. C——-Br. Treſpaſs, pl. 99. 1 
2. The ſame Law it is, where one Man is taken for another 


Sheriff ut ſupta. 11 P. 4 91. U Falſe Jmpriſonment does 
13D, 4 2. b. | 


Br Office & 
RE ts 


8. cites It 


— . 
fed, becauſe n l 
N hich 


» but one Green appear d before the 
their 


"— 


3. Bur otherwiſe it is if he procures the Bailiff to take thoſe Goods, Br. Office 
or ine vs then to fun. 11 . 4 9. | 
in ſuch Caſe both a paſſors. i 
ND 


4 So it is if he procures the Sheriff to take one Man for another, or Br. Treſpaſs, 
1. 4 1, 11 P. 4 91. 13 P. 4 2. d. „ pp. cs 
that they are both Treſpaſſom fr. Office & Officer, pl. K cites &. C accordingly. — 


. So in a Replevin, if the Plaintiff ſhews the Beaſts of a Scranger See (O) p!. 
for his own Beaſts, and the Sheriff takes them, Creſpaſs lies © *: 
againſt the Plaintiff. 14 b. 4 25. TR 


C.—lIbid. . 
pl. 99. cites 11 H. 4. 90. that both are Treſpaſſors. Br. Officer & Officer, pl. 8. cites S. C. accordingly. 


6. The Plaintiff in a Replevin may juffifp the Entry into the Cloſe Br Treſpaß, 
. fiew che Bork? £9 the Sheriff to make Delp 2.” == 


taking of a Horſe, it was ſaid 
Af oa 2 againſt the Plas 
and the Bailiff attach'd the Herſe, and he came in Aid of the Bailiff ; and 
for the Feme t was faid that ſhe came in Aid of the Bailiff ; and held a good 
Plea for the Feme as well as tor the Baron, by which the Plaintiff faid 
that they took De fon tort Demeſne, abſque tali Caufa ; and the others 
e contra. Br. De fon tort &c. pl. $ rE. 3. 29. 
g. Treſpaſs; the Defendant juſtified the Impriſcament by Virtne of a Pre- I the Sterif 
cept to arreſt the Plzintiff, which be did, and the other Defendant came 2 . 
in Aid of him; Quod Nota, the coming in Aid of an Officer is a good ther mar 

| a 


Ple 


+7 
they are hig 


ining for Want of Fences, wbich the other onght to make, the 
Matter only is to be charg'd as Treſpaſſor, and not the Servant. Rut where the Servants put in his 
Maſter's Beaſts into another's Land, and juſtifies for Common of his Matter, which is a Confeſſion of his 
ing them into another's Soil, there the Servant is the Treſpaſſor. Br. Treſpaſs, pl. 155. cites 22 


2. Bur it if my Wite puts my Beaſts into another's Land, 
I my am lor, becauſe the eme cannot gatn a Property 
me. Contra 12 Þ. 7. Kelloway 3. b. 

3. e all are principal le and the uthers do nothing 


6 36. 


bat come in Aid, yet all are principal T ors, and ſhall render Da- 
and be impriſoned ; Nota. Br. Treſpaſs, pl. 232. cires 22 


Treſpaſſor and I 
te 4-4, <) I am 


iſſeiſo 
Han . 
—— 


that J. who c Bailiff of the B the 
. K. — + Pres end te Weg. 1 and fo pr 


who made it 
Br. T 


lony, and if it be made without be 
— A 


an 


1 


"Treſpaſs. 


(R) Treſpaſs. Againſt whom it hes. 


ment ot his Feme ; 


a Feme and others for Raviſh- Firzh. Tir. 


the may be aſſenting. 43 E. 3. 23. Aftion fur 
ires 8. C. [did. pl. 22. cites 44 AM. 13. in the fame Words with = — 
f. rd © Miſe; for tht it b quice + different Pain, pl. 


2. He that has a ſpecial Property of the Goods at a certain Time, ſhall 
have a general Action ot Treſpaſs againſt bim that bas the general Pro- 
„aud upon the Evidence Damages ſhall be mitigated. 13 Rep. 69. 
Cur. in the Caſe of Heydon v. Smith, cices 21 H. J. 14 b. 
3. Treſpaſs lies againſt a S:rvanr who is intruſted with bis Maſter's Le. 87. 
Goeds, it he takes them away; and it he imbezzles them it is Felony ; —— — 
Per Anderſon. Goldsb. 12. pl. 18. Mich. 29 & 30 Eliz. Bloſſe's Caſe. 


v. 
ad the Court were clear of Opinion, that Treſpaſs Vi & Armis lies againſt 22 
$2. $. C——Sece Matter and Servant (NI. 2) pl. 3. 


I. 


4 There is a Difference between an Intereſt and Authority ; for if a Man 
has Authority to do a Thing in general, an Action of Treſpaſs lies; bur 


where a Mun has an Intereſt during fuch Time, his Misfeaſance ſhall not 


0 

be punith'd by a general Writ ot Tre:paſs. Bur in Caſe of a Tenant at 
Will, it he cats down the Trees, or pulls down the Houſes, a general 
Adin of Treſpaſs lies; tor thereby his Intereſt is determined, and he is 
become a Stranger; tor that he voluntarily had done fuch an Act which 
@ nd Jadgmces acocetingls, On. 90g. pl. 22. Sikck. an ent 
Ch. . nt accordingly. 784. 22. Mich. 42 

43 Eliz. C. B. in Caſe of the Counteſs of Salop v. Crompton. 


* 


(R. 2) Againſt whom. Commander, or Servant, or bath. D 


t. FF a Man commands ancther to do a Treſpaſs, and he does it, and dies, 8 P. Thar 
Action lies againſt the Commander tor the Treſpaſs, and he might it lies 
have join'd both in one and the fame Writ ot Treſpaſs. Br. Treſpaſs, . 
148. cites 21 H. 6. 39. dier; Per 
Mombray. 
Br. Bille, pl. 20. cites 3 Aſſ. 14. 


2. If I command my Servant to diſtrain for me, which he does, and Be if 1 
to me the Dittreſs, and I work or occupy it, Treſpaſs lies againſt pn n 
me, but not againft the Servant. Br. Treſpaſs, pl. 21 1. cites 21 H. J. 22. gain, and 
be diſt rain: 
Horſe, and vides upon it, Treſpaſs lies againſt him, and not againft me; for Treſpaſs does not he again 


— * a lauf Act, but againtt him who docs unlawfully, or rreſpaſſes. Br. Treſpaſs, pl. 211. 
nes 21 H. 7. 22. 


6 B (R. 3) 
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(R. 3) Againſt whom. After Treſpaſſors. 


SP. And 1. F F a Mn tokes my e with Force, and gives it to S. or if f. takes it 
ſo of Lands. from him with Force, in this Caſe I thall not have Treſpaſs againſt 
Appeal a- the 2d Offender ; tor the 1ſt Otfender had gain'd Property by the Tor; 
gain aſe- Per Brian J. and his Companions. Br. Treſpaſs, pl. 358. cites 21 
cond Felon, E. 4 74- 


as appears 
elſewhere; for a Felon does not claim Property as a Treſpaſſor does; Quod Nota. Br. Treſpaſs, 
256. cites 38 Aff. 9 pl. 


Se(T) (R. 4) Againſt whom. Diſſeiſor or his Feoſſee &c 
Perſons in by Title. 


1. IN Treſpaſs, the Defendant juſtified, becauſe the Prince ſeiſed the 
and Land of the Plaimiff, 28 by Chtvalry, — 23 
the Defendant, by which he entered and did the Treſpaſs; and the Plaintiff 
ſaid that his Father held of the Prince in Socage, Priſt, and fo De fon torr 
Demeſne &c. And per Cur. Becauſe the Plaintiff acknowledges the hold- 
ing of the Prince in Socage, therefore if he ſeiſed, as Guardian, and 
granted to the Detendant who did the Treſpaſs, Action of Treſpaſs does 
not lie againſt the Grantee, by which he ought to anſwer to the Grant 
Reereſs Treſpas does nor ie no more — — — 
7 oes not lie no more i ot Diſſeiſor. 
Br. Treſpaſs, pl. 46. cites 44 E. 3. 18. 
S. F. ibid. 2. It a Mn diſſeiſes me, and makes a Feoffment, and I re-enter, I ſhall 
25 H 1e, not have Treſpaſs againſt the Feoffee ; for he is in by Title, and no Tre- 
all the Paſſer to me, by the beſt Opinion. Br. Treſpaſs, pl. 35. cites 34 H. 
— nan 
Vaviſor Where iſor makes a Feoffment, and ſo over, the Diſſeiſee ſhall have Treſſ inſt 
the 2oth Feoſſee if he 2 4 per Forſcu & bub quod Lets Spilman, _— — 
runt; and that Treſvaſs lies avainſt the Diſſ-itor only, and againſt no Feoffee, but the Diſſeiſee ſhall 
recover for all the Time ; quod Pole conceſſit. For before the Statute of Glomcefter, Damages were not 
given in Alte, bur againſt the Diſſeiſr only, and not againſt the Tenant. Br. Treſpaſs, pl. 202. cites 37 
_- 


3. rn by ſome. Quere inde, for he is in by 
Torr. Br. Treſpais, 35. cites 34 H 6. 30. 

But where Diſſeiſor commands his Servant to do an Act upon the Land, 
* I re-enter, Treſpaſs lies againſt the Servant, by the beſt Opinion. 
Quære. Br. Treſ pl. 35. cites 34 H. 6. 30. 

5. If the Diſſeiſee enters upon the Feoffee or Leſſee of the Diſſciſor, he 
ſhall not have an Action of the Treſpaſs for the fame Treſpals againſt 
the Feoſſee or Leſſee, becauſe come in by Title. And at Common 
Law, betore the Statute of Glouceſter, no Damages for mean Occupa- 
ä by all the Juftices. Her. 66. Hill. 3 
Car. C. B. Symons v. Symons. 


(S) Treſpaſs. 
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5) Treſpaß. What ſhall be ſufficient Poſſe/for to 
85 maintain the Action. Lee. 


1. Man has a Frankrenement in Law, if he has not 
actual Poſſeſſion, cannot have Attion of * 
2. As the Heir ſhall not have CTreſpaſs againit the Abator, before he 
Weg Bans be difleiſed; he have a Writ of Treſpaſs for 
3. a ve differſed, a the 
Treſpaſs done in the Diſſeiſin, — foe Re- entry; for he himſelf was 
ſciſed at the Time of the DOtffieiſiar, which is ent Poſſeſſion to 
maintain the Action. 19 P. 6. 28. U. All agreed, 
4 Bur if a Han be diflelled, he ſhall not have Writ of Treſpaſs 
for any Treſpaſs done by the Difleifor before Re- entry, becauſe then 
4x" wed im the Otlleilee. 


Treſpaſs againſt any Stranger for Treſ = 
pats done by him atrer the Dittethn without Re enttp, becauſe he had Pol. 554. 
not any Poſſeſſion at the Time. 19 0. 6. 28. b, — 

6. It a Man dies iateſf ate, and the Bifbop ſegugſt ers the Coods, and F. N. Br. Ordi- 
diſturbs him, the Ordinary thall have I refpaſs by reafon of his nary, pl. 5. 
Br. Treſpais, pl. $3. cites 7 H. 4. 18. cites S. C. 

7. But where he ſequetters by Office or Contumacy, there he has no Poſ- S. P. chat 
ſeſſion, and there he thall not have Treſpaſs. Note, the Diverſity. Br. — 2 
Treſpaſs, pl. 83. cites 7 H. 4 18. fo, bur 
to the Spiritual Court ; for the Ordinary, by rhe Poſſeſſion as above, ſhall have Treſpaſs; — he ſhall 
not have Debt; and yer he ro whom he commits the Adminiſtration ſhall have Debt; for this is by 
—_— * to the Adminiſtrator, and not to the Ordinary, as it ſeems elſewhere. Br. Ordi- 
nary, pl. 5. cites S. C 


8. In Treſpaſs the Defendant faid, that A. and B. were ſeiſed in Fee 
to the Uſe ot the Plainrut, and that the Plaintiff ſold the Land to the 
Defendant fer 20 l. by which he enter d and made a Feoffinent ; and did not 
lay wherher he paid the Money, nor whether a Day of Payment was 
agreed bet cen them, and then no Bargain, per Yaxely, and then this 
does not change an Uie. Bur, per Fineux, it is a good Bargain, by rea- 
fon that the I exdce enter d and ook the Land, and made a Feoitment. Bur 
Brooke queries ot his Opinion, becauſe it is not deliver d to him Never- 
theleſs he ſays it ſeems to him, that if a Man pleads that he has Cong 
any Thing, it thall be intended a lawful Buyiag, without fpecial Matter 
ſhewn to the contrary, by theſe Words Emiiter &c. tor it it be not a 
2 Bargain, then Non emebat. Br. Contract &c. pl. 18. cites 21 

7. 6. 


9. It Tenant for Lite ſurrenders to him in Rever/ron ont of the Land, to 
which he agrees, the Franktenement by this is immediately in him, and 
he is Tenant to the Action to be brought by Præcipe quod reddat, without 
Entry; but he ſhall not have Treſpaſs without Entry. Br. Surrender, 
pl. 50. cires 21 H. J. 7. 

10. It Leſſce for Life or Years cuts Timber and ſells it, the Leſſir may 
have Action of Trover or Treſpais, tho' he never was pofiels'd ot them. 
See Maereime () pl. 3. 

11. A. levies Fe to B. ſur Connſance de Droit &c. Now the Conuſee 
has Polletiion in Law, but not in Fatt; and if before the Entry of Conn/ce 
J. &. enters, aud dies ſciſed, he has no Remedy, tor be had no Potleilion 
in Fact, to as he migat have Alſiſe or Trefpats. 2 Le. 14”. pl. 192. in 


Cate 
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Caſe of Berry u. Edodman. Per Coke Arg. and he faid, chat fo the 
4 1 4 — be Paſſaſſon of the Ki d B. 

12. It A. intrudes uf t ag, an enters 
bim, A. ſhall not have "Treſpaſs tor that Entry; for he who is wh 
and main.ain Treſpaſs ought to have a Potfletion which in fuch Cafe A. 
has not, tor every Intruder ſhall anſwer to the King tor his whole Time, 
and every Iairu/con ſuppoſes the Poſſeſſion to be in the King; Per 
Cb. J. which all the other Juſtices agreed, except Periam, who doubted 
ot it; ard Rhodes J. faid, and vouch'd 19 E. 4 to be that he cannot in 
ſuch (Caſe ſay, in an Action of Treſpaſs, Quare Clauſum Suum tregir. 
4 Le. 184. pl. 28. Mich. 30 Eliz. in C. B. Anon. 

13. He that claims an Eſtate by I irtue of the Statute of Uſes ought to 
have an act na Fcſſefſion betore he can have Treſpaſs, per Walmſley and 
Glanvil. Noy. 73. Green v. Walwyn. 

14. There — an Ati ral 2 in Law, 2 - * Poſſeſſion is 
Fas. As if a Man bargains and tells Lands, preſently the Bargainee hath 
actual Pofleffon ; he may ſurrender, attorn and Releaſe ; yet he 
cannot upon this Poſſeſſion bring a Treſpals, and fo he hath no tach ac. 
tual Poftefſion, but the actual Poſſeſſion which gives him Power to bring 
an Action for the Profits. Per Bridgm. Ch. J. Cart. 66. Paſch. 13 Car. 
2, C. B. in Cafe of Geary v. Bearcrott. 


— 
— 


T) Trefj Relation. What ſhall be af 
a * Lamb the ARtion by Relation 1 _ a 
tution for Treſpaſs done Mefae. | 


Br. Relation, 1. 


Bobo N Executor ſhall have Treſpaſs for Treſpaſs done ts the 


1 3 SS e 
7 * cor a K robate Teframent ; ntereſt m 
W Pit Exccutot before Probate. 18 P. 6. 22. b. 2 


Executor; 

Adminifration was granted to the Defendant, who tock the Goode: the Plaintiff proves the Will and 
then brir gs Treſpals againſt the Defendant, for taking of the'e his Goods; for vow by the Probate it is 
2 Will, and the Plaintiff Executor frem the Death of the Teftaror. Ard by the whole Court clear- 
ly, an Executor thall have Trefpaſs Vi & Armis before Seiſin, becauſe he has a Property by being 
made Executor; and this Action wel' lies, otherwiſe an Adminiftrator mas trick any Executor, by get- 
ing the Goods into his Hard: before Probate of the Will. And fo Judgment for the Plaintiff. 2 Bulft. 
265 Mich. 12 Jac. Fiſter v. Young. 


Br. Relarion, 2. [So] an Adminiſtrator ſhall have Action of Treſpaſs for Treſpals 
v 34 cies Done to the Hoods of the Teſtator after his Death, betore the Admi- 
Ibid. pl. a6. niſtration granted ro him; fot the Relation may ſettle the Poſſeſſion 
cires S. C. b initto, fo that he may have the Action. ND. 6 — 
22 18 D. 6. 22. b. 

2 — 1 Bo'vil Sa” Ker 1 _—_— Firzh. tir. Adminiſtrators, pl. 2. cites 


3. Ma Men hoo, after rhe Death of the Anceſtor, after the 2 
 entred have Treſpaſs againſt the Abator for 
Done betore his Entry, for it — retare fo tertie rhe Þob 
a. him Ab mites, where he had noe any betore. Contra 19 . 
4. If the Teftator dies inteſtate poſſeſs'd of Goods wijich after bis 
Death comes to the hands of a Stranger who — 32 ar 
Adminiſtration is granted, pet the Adminiftraror may have a U 


"IP 


? 


5 


75 
| 


jo 
Ml 


Clench Contra. Paſch. 38 Ei R R in Caſe of Holcombe v. Rawlins. — Cro. E 540. L &.© ac- 
. 
. upon iſee re-enters, 
againſt the Leſſee tor his firſt Entry icle, De- 
cauſe by the Dilleiſee has been atways ſeiſed of the — 
5 39 B. N. Hokombe and Rawlins —_—_ 
murrer. Contra Co. 11. Lord 5x. Contra 13 Þ. 7. 15. B. 16. _ 
8. C. adjudg'd.— Cro. E. 540. pl. 3. & C. accordingly. 


9. In Writ of it was ſaid that for any Treſpaſſes done upen the 
Lead after the Fudgment given, the Party may have Action of Treſpaſs ; 
Quere how this is to be underſtood, tor if it be in Plea of Land, where 
bis Entry is tell d, he ſhall not have Treſpaſs before Execution; But if he 
was in Poſſe/ion, and a Man enters and does T which conti- 
nues pending the W rir, it ſeems that there he may have Treſpaſs for 
Treſpaſs done after the Judgment. Br. Treſpaſs, pl. 312. cites 7. E. 
5. 


10. Where a Aan was attainted by one Parliament and after was refor's d. F. Be 
by another Parliament, as if od - former Act had been. The bong — pt, 
was] Whether the Patentee thall puniſh a Treſpaſs done meſuc berween the 10 H 7. 22. 
Attainder and the Reſtitution. Per Brian he ſhall not have Treſpaſs tor the Where the 
meſne Treſpaſs ; but Vaviſor and others Contra. Br. Treſpats, pl. a =P 
cites 4 H. J. 10. — Tre 
him who was attainted and re ſtored; and he , 
d that the Plaintiff ſhould rake nothing by his Wit 
After Att. inder annull d by Parliament, the attaint ſhall puniſh me ſne Treſpaſſes Io. 12 2. pl. 
173. in Caſe of Boſvil v. the Corporation of Bridgwater cites 3 H. ;. and 13 H. 7. Saintleger Cie. 


It. And if «a Man recovers erroneouſly, and he «ho loft does a Treſpaſs But where 
pan the Land and after revcrſes the Fedgnent, he who recover'd firſt thall * Man -—- 


6 3 


been, nn 


Talent not bare Treſpaſs ; per Fineux and Rede; for per Rede, it ſhall be 

12 Err, coup'd in the Refiution of the Profits, as where a Lord ditleiſes bio 
— — Tenant, the Tenant brings Aſſiſe and recovers, the Rent due to the 
4 Lord, thall be recoup'd in the Damages. Br. Treſpaſs, pl. 270. cites 


ho | 
ſhall have Treſpaſ of the meſhe Treſpaſs. Bur per Brian this is becauſe he is charg' to ret 
meſne Fe Treſpaſs pl. 270. cites 4. H. 7. 10. | ore the 


11 


RAN (V) mu A or Thing ſhall be ſaid a Treſpaſs of 
32 Battery. 


F A comes in Aid of B. who beats me, tho A. does nothing aguinit 
me, yet he is a Trelpaſſor as well as B. 22 Aff. 43 aug b. 27 


i facit per a commands another to beat and he does i i 
r, ye 189 @reſpall as well as he who did it. <= Af, 59. 


nn 


(X) Treſpaſs. I bat Al ſhall be faid a Treſpaſs. 


|; a 7 Houſe agai 
rar 


Landlord, and comes in to ſee if Waſte be done. Br. Treſpaſs, pl. 97. cites 8 C. Br. Replica. 
tion, pl. 12. cites & C. , 1 

So it a Man buys Beaſts in a Market, and in driving them along the Street they enter my Houſe, 
this is a Treſpaſs, tho* the Doors are open; for I am not bound to keep my Doors ſhut; Per Danby 
and Choke. 10 E. 4 7. b. pl. 19. 


2. If a Man has Land adjoining to the King's Highway, and another 
drives Cattle in the Way which enter the Cloſe in Default of Incloſure of the 
Owner, which he and thoſe Que Eſtate &c. have uſed to incloſe Time 
out of Mind, and they are trethly purſued and chas'd back, this is not 
a Treſpaſs punithable. 10 E. 4. J. a. pl. 19. 

3. It —_ in a common Field near the Way, and the Beaffs feed, 
the Detendanr render ; for there the Plaintiff is not bound 
11 and Li Br. Treſpaſs, pl. 321. cites 10 

47. 8 98 | 

As where 4. The Intent ſhall gat be confirued in Treſpaſs. Contra in Felony ; Per 
4 Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. 
. N it is not Fe - Por ate (A. Þ. Br. Treſpaſs, pl. 213. cites 21 H. 27. 
* 1 


$ where a Hier drops a Stone which kills a Man not knowing it. Br. Treſpaſs, pl. 213. cites 21 H. 7. 2“ 

But in thoſe Caſes, if they lame or burt a Man Treſpaſs lies; for there the is not to be con- 
ſtrued. Br. Treſpaſs, pl. 213. cires 21 H -. 2-. 

And 


a , Treſpaſs does not lie; forthe 
another's Goods ; Per Rede Ch.] 


here Executor takes of the Goods N. among the Te 
—_— eee eftator 
Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 


5. If another's Sheep are among f# my Sheep, I may chaſe them to a Strait, 
ſo that I may ſever them ; tor they cannor be ar Fer 
Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. 


5. Ever; 
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6. Every Continuance ot a Treſpaſs is a New Treſpaſs. See D. 319 See Nyſance 
b. pl. 75. oor v. the Lady Browne, where in 'Treſpaſs on the Caſe (L) (X) 
the Turnins of a Water-cock pur into 2 main Pipe, which carried the Wa- 
ter to the Houſe of another, and which Water-cock was put into the Pipe 
by a Predeceſſir of the Defendant, was adjudged a New Diverfion. 

7, Note for a Rule, that in all Treſpaites there muff be a voluntary 
Att, aud alſo a Damage, otherwiſe Treipais does not lie. Per Dode- 
ridge J. Lat. 13. in Cafe of Millen v. Hawtry. 

8. Canſing a Superfluity of Water by pulling down the Defendant's own Carth. 436. 
Wear to drown or overflow the Land or "—_ the Plaintiff, is a plain 5 C 
Treſpaſs. Ld. Raym. Rep. 272. 274 Mich. 9 W. 3. Courtney v. 

ler. | 
* It a Dog breaks a Neighbour's Cloſe, the Owner will not be ſubject 


to an Action tor it; Per Holt Ch. J. Ld. Raym. Rep. 608. Mich. 12W. 
3. in the Caſe of Maſon v. Keeling. 


10. Diſturbing H. in the Uſe of hrs Franchiſe, is a T 2 Salk. 11 Mod. 
pl. 3. Trin. 6 Ann. B. R. in Caſe ot The Queen v. „ Cires "14> 


by 
3. 18. | Ch. J. 
in delivering the Opinion of the Court, cites 29 L 3. 74 


(X. 2) Where Treſpaſs lies, tho' for an Act in itſelf 
lawiul. V unt of Care &c. to avoid it. 


1. Reſpaſs Quare Vi & Armis Clauſum ſuum [ fregit &c. & herbam 
faum] pedibus ambulando confumptit iz 6 Acres, the Defendant as 
to all, except the 6 Acres, pleaded Net gnilty, and to the 6 Acres Actio non; 
tor he /a:d he bad an Acre in which a Hedge ＋ is adjoining to the ſaid 
Acre, and at the Time of the Treſpaſs he cut his Thorns, and they Ipſo Nuts 
Fell into the Acre of the Flaint:ff, and the Defendant came 1 into the _ 
and took them, which is the ame T &c. and the Plaintiff demurr 
And by the beſt Opinion, and all, ir is no Plea; and per Choke 
J. ic is no Plea that Ipio nutu they fell upon the Land of the Plain- 
tiff; tor be ought to ſay that he conld not do ctherwiſe, or that he did all that 
he could to ſave them out. Br. Treſpaſs, pl. 3 10. cites 6 E. 4. 7. | 
2. But where the Wind blows my Tree upon the Land of my Neighbour, < © cited 
I may take ir, and this is no Ir ; for this is the Act of the Wind, Arg. Lt. 13. 
and not of me; Per Choke Juſt. Br. Treſpaſs, pl. 3 10. cires 6 E. 4. 7. IIS * 
Hatry. 


(X. 3) Treſpaſs or Treſpaſſor. What, or who. By Con- S) 51; 
ſent, Agreement, or Sufferancs &c. 


l. FF a Man ſays that be will difeiſe FJ. N. to my Uſe, and I ſay that I 
am content, he is ſole Ditleifor, and this is no Command but Sut- 
ferance. Br. Diſſeiſin, pl. 1 f. cires 21 H. J. 35. 
2. It a Man ſays to me that he will beat F. O. and I ſay do as you wil!, 
this is no Tort in me. Br. Diſſeiſin, pl. 15. cires 21 H. v. 35. 
3. A requeſts B. to take Goods of C. if B. takes them A. is a Treſpaſſor. 
1 Salk. 409. pl. 9. Hill 9 W. 3. B. R. in Cafe of Britton v. Cole. 


(N. 4) What 


———— — 


Trehpaks 


G. What ſhall be fad Treſpaſs, and <obat Rey. 


well, as ſeems 3 for 
An LY i hens Bury 


he 
pL 77. cites 
who took F. 


Vicar 


adjudged before of 2 


d to the Ordinary 
where the Feme is taken again 


ainft whom it lies. Gift of the Action. 
Fries or Detannae. | 


2. NX d of ſells them to B. and after B. leaves them 
of A. and A. delivers them to C. to carry 
other Place, who carries them 


15. 
Ow. 120. Tf into his Poſſeffion, to the 
SC. and upon Wai a Felon, th : 


* * 
1 reſpaſs. 459 
lies againſt him, but Detmuc. Trin. 4 Ja. B. R. between , Condablc 
grave and Skeg nes. ans — vn 

w 
r:.bb'e B. of 251. and found the 201. about the Felon, but becauſe the Place where he took the Felon 
was of no Strength, he was carrying it to another Town, but was robb'd by the Way; 
ftou'd be charged in Treſpaſs was the Noubr. Williams J. held, That he 
lately, and becauſe he did not, he is liable to this Action. Popham faid, he 
Guilty; for he ſaid, that if a own has the Poſſeſſion of my Goods a Deti 
But if a Str r takes them our of their Poſſeſſion, there a Treſpaſs lies; and 
in this Caſe, the Plaintiff ſhould have brought a Trover and Converſion, and not 
2 — and there fore the Caic was deferr'd till next Term, to be 
General Htuc. 


$. It Leſſee at * | — e as in Abatement 2 
Houſes, ot cutting tees, a General Action of Treſpaſs I 
+ + 3- pl. 10. S. P. 


Popham and Fenner in the Cafe of the Counteſs of Salop v. a0 Ek :t% oz 
$.C. and S. P. For the Priviey — denerminnd by the denn doing ſuch Act. 784. N 


keep, or for ſpecial 
+ and after B kills chem, $ 1 
S; | 


by my Delivery, 
the Thing, tye [Irrvity is determined. and Genera Ti | 
Lit. 15 Co. 5. Counteſs of Sup, 13. B. 22. E. 4 5. b. * 
Cur. cites Litr. fol. 15. ard 11 H. 4 1. a. and 23. b Lier. S . 8 P. — — Co. Lit. $7. Er 
and favs, that I may have Action of Treſpaſs on the Caſe for this Converſion, either the one or the other 


at my Election. 

If a Jan bas my Beaſts to dracs in the Plough, and kills them, I ſhall have Treſpaſs ; per Moyle. Br. 
Trefpaſs, pl. 295. cites 2 E. 3. 4. > 

Centra if they ave bail'd to tim, and he kills them; per Moyle. Br. Treſpaſs, pl. 295. cites 2 E. 
4+ 


10. In Treſpaſs it is a good Plea, that T. & was ſeiſed of the Houſe, and 
made hi fo wc 8 he enter d, and took the 1 the Declara- 
tion. Per Thorp: . of is in the Exe- 
cutor, tho Evidences are in the 3 tor they cannot know what is in it 
till it be open'd, and if Charters are in the Cheſt, the Heir may have 
thereof an Action of Detinue, but not Treſpaſs; quod Cur. concethr. Br. 
Treſpaſs, pl. 396. cites 43 E. 3. 24 

11. It a Man diſlrains, and after the Tenant offers the Rent, and the Br. Detioue 
Lord refuſes it, the Tenant thall have Detinue of rhe Diſtreſs, bur not de biens, pl. 
Trefpaſs ; bur it the Lord kills the Beaſts, or labours them, Treſpaſs ** © 
lies. Br. Treſpaſs, pl. 29. cites 33 H. 6. 26. 27. 

12. If a Man takes wy Goods as a Treſpaſſor, I may have Replevin, 
tho? the Treſpaſſor has Property by Torr ; tor this is ot the 
which I had at the Time ot the Caption. Bur I cannot have Detinue; 
tor this is of Property which is in me at the Time of the Action taken; 
Per Brian. Br. Replevin, pl. 36. cites 6 H. 7. 9. 

13. Where the Sberiff levies the Condemnation, and does not return the 
Writ, Action of Treſpaſs lies; Per Kingſmill J. Br. Faux Impriſon- 
ment, pl. 12. cites 21 H. J. 22. 

14. Detinue does not lie of Hawks, Hounds, Apes, or Menkeys, or ſuch Br. Property, 
like, which are Things of Pleaſure, and are made tame, and were Feræ Pl 8 
Nature ; and yet Treſpaſs lies hn well, and the Plaintiff ſhall re- 
cover Damages of the Taking; Per Brudnell, & non negatur. Br. De- 
unue de Biens, pl. 44. cices 12 H. 8. 5. 


FNXALY) 


* Fol. 556. 


6 D (J. 2) Treſpaſs, 
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=. (J. 2) Treſpaſs, and not Caſe. 
(M. c)(N c) 
4 4 i) 10. TF Toll be taken by a 


far le Cale, free, general T 
1222 For it is as illegal as if he 
Firzh. Tir. 4E. z. 20. 

pl. 


Action ſur le ; 
Caſe, pl. 31. cites S. C. 


47. cites S.C. 
+ Br. Action ſur le Caſe, pl. 19. cites 8 C.——-Br. Treſpaſs, pl. 47. cites S. C Firzh. Tit. 


Br. Treſpaſs, 
Brief, pl. 579. cites 40 E. 3 20. 


„ Br. Ation [C2] 11. If a Dan rakes a Servant our of 


23. 
ph — cites Whereley — * 
1 All. 9 


pl. 21 cites 


= 22. S. P. Treſpaſs Vi & Armis lay at Common Law. ——- Br. Treſpaſs, pl. 92. cites 11 H 
4 23 


Br, Labour- [3] 12. But if he does not take bim out of my Service, but procures 
2 him to go out of my Service, and retatn him, Treſpaſs does nat lic 
22 —— . but Cale; tor he does nut du it contra Pacem. 11 h. 


Serv 
[4] Tr R out of my Service, n Treſpals lies 


[s] 14 Na Serjeant of or Bailif in a 
« Nan L.. 1 * 8 Dutt, . . S. refcues him * 
the Serieant 15 mp Servant to C as wells 
Servant to the Ring; and 


fion of the Serjeant, whos my Se wy Dervant, is a 


ble 
ell and Rudge adjudged in 
d — I and Marriot. 


459. bis, 

2. Hill 

Eliz. B. 

Hob. 180. Caſe aforeſaid, I may have Action on the c 
pl 215. in a . 15 Ja. 2 and Steue a0juTged, and 


the — tir Writ of Etro at Serjcaat's I 
fame Tune that the general Action was affirm'v. 


S. C. 

tho' the Reſcous were laid Vi & Armis, yet it would bear either Treſtaſs Vi & mis, or Treſp13 
the Caſe ; but the Plaintiff muſt beware Jar he follow his Original, it it be by VV rit; for if that be 

i & Armis, or upon the Cafe, the Judgment muſt be ſuitable. And fo it n. uſt be in a Bill in B. K. 


rel 


1 


„ OO w* 


Treſpaſs. 
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l 


bar if the Bill be Treſpaſs general, neither Vi & Armis, nor upon the Caſe ſpecial, he may uſe it to 
either. 


t. 


it is rouge for the particular Lo of the Hu hands, for that he loſt the Company of his Wife, which 
is only a Dum ige and a Loſs to himſelf, for which he ſhall have this Action, as the Maſter ſhall have 
for the Loſs of his Servant's Service. 


3] 17. So the Baron alone have a general Action of Tre 5 © ches 
3 ior Menacing and Battery of the Feme Per quod Negoria ſua in- Cro J. 592. 


iacta remanebane. Tr. 27 El. B. R. Rot. 227. Cholmley and 2 
Cuuey udjudged. v. Sg 


as 
iz. in B. R. And another Precedent was cited to be in the Exchequer in Doplic Caſe, that 
— 5, pr wo 8 1 


[oJ] 18. Tf the Sheriff upon a Writ of Extent takes a Furnace fix'd Cro. E. 374. 
to tue Land, aud ſells it to g. S. and he takes it, no Action 2 — pl 24. Day 
les a3Umt J. D. tho it be admitted that the Dyeriff could not EH 3 Sn 
fiit;p tell tyat which waz fir d to the Land; for J. S. comes ta it «as moved 
M. uc any Tort done by himſelf, Dill. 37 El. B. between Day chat the . 
d Auſtiu uu Brabuch, Per Curiam. —— 4 
the Defen. lunt, heave he hes it by the Delivery of another, and not by his own Taking 4 -— = 
this Mater w is not mu n inſiſted upon, becauſe he was preſent, and took it, and ſo he was an imme- 


diate Tre{pllur; and ites 42 E. 3.6. 20 H. 7 13. and 21 H. 6 26.— Ov. 0. S. C. fays, that the 
Court held it a goud Diicharge.—Cro. E. 398. pl. 3. & C. but not S. F. 


10. Where a Man lends Beaſts to another to compeſter his Land, and a 
Stranger takes them, Treſpaſs lies Vi & Armis; but contra if the Owner 
takes them within the Term; tor there lies only Action upon the Caſe ; 
tor if Treſpats Vi & Armis ſhould lie, he ſhould recover the Value 
againſt the proper Owner; Per Hank, quod Hill & Culpeper conceſſe- 
runt. Br. Treſpaſs, pl. 92. cites 11 Hf. 4. 23. 

11. In Debt againſt 2, as Executors, where the oze is not Executor, and Br. Action 
he appears and confeſſes and the other makes Defence, and the Plaintiff re- fur le Caſe, 
covers, the other thall have Deſceit, but vr Treſpaſs ; tor be is Party to pl. 56. cites 
the Fudzment ; Per Littleton. Br. Treſpabs, pl. 130. cites 9 E. 4. 13. *© 

12. It a Man lends his Horſe to ride to York, and he rides further, Trefpafs 
general does not lie, for this is the Authority of the Party, but Treſpaſs up- 
on the Caſe; but where he miſuſes the Authority of the Law, he ſhall have 


Treſpaſs general; as if a Man diſtrains, and kills the Diſtreis &c. Br. 


Treſpaſs, pl. 327. cites 12 E. 4. 8. Per Brian. 

13. In Treipaſs the Defendant juſtified entering into the Honſe by Licence Contra of Li- 
F the Plaiatiff; and the Plaintiff ſaid, that he broke his Door and Win- _— _ 
tows, of which he has brought bis Action, and no Plea ; for of Licence in 5 


Fatt, as here, he ſhall nct have General Aion of Treſpaſs, bat npoa the Caſe. — 
Br. Treſpaſs, pl. 359. cites 21 E. 4 75, 76. into a Ta- 


| vern to 
drink, and taking the Bowl, or entering to ſee Waſte, or to diſtrain, and after breaking the Walle, or 


killing the Diſtreſe, there lies General Writ of Treſpaſs Contrary above of Licence in Fact. Ibis. 


14. It a Man diſtrains Beafts, and imponnds them, and anther takes 
them, he who diſtrains ſhall not have ral Action of Treſpaſs; for 
he has no Property. Contrary of build; Quzre of Eftrav. Br. 
Property, pl. 52. cites 20 II. 7. 1. 


: K* 
15. A. L. He 


Treſpaſs. 


15. A. Leſſec torY ears of a Houſe, demiſcd it for 6 Months, and ati 
permitted him to occupy the Houſe for 2 Months longer, during which Time 
ee down the Þ incouws &c. A. brought Caſe againſt him; It was ob. 


d that the Aion did not lie, becauſe it was the Plaincitf”s Fully to 

et him continue Tenant at Sufferance ; and if any Action did lie, ir 

was Treſpaſs. The Court conceived that either Cafe or Treſpaſs lay, 
but that Caſe was the moſt proper Action to recover ſo much as he was 
damnißed, becauſe he himielf is ſabje& to an Action of Walte ; and Judg. 
Welt 


» 


ment for the Plaintiff Cro. C. 187. pl 7. Paſch. 6 Car. B. R. 
v. Treude. 

16. It was holden, that where an Aion is brought by the Mafter 
beating his Servant, by which be loft bis Service, that this 1 Taha h. 
& Armis, and not upon the Cate ; but in this Caſe the Maſter ſhall not 
have tor the Beating, but for the Loſs of Service only. Clayt. 


17. pl. 2). Aug. 1633. Sw v. 

od of ion tor Hopp: e 

2 Hag, the Trees, it was that Cate lies for him in Reverſion, and 
reſpaſs tor the Tenant in Potiethon ; but during the Term the Rever- 

tioner cannot have Treſpaſs, that being tounded only the Poſſeiſion. 

3 Lev. 209. Hill. 36 and 37 Car. 2. C. B. Bid v. Onflow. 

18. TIES Quare Vi & Armis, for a Nufance in /aying , and 
ng Water in bis Tard to run to the Walls of the Plaintiffs 
g them run into bis Cellar. After a Verdict it was 
Vi & Armis does not lie againſt the Defendant tor 


d of a and 
— be 


not turn it into an Action the 
Caſe. Arg Ld. Raym. Rep. 188. Eaſt. 9 Will. z. in Caſe of Shapeatt 
v. DBugford, cites Hill. 4 and 5 W. and RI. in C. B. Thornton v. Auiten. 


; Defign to evade the Statute of 22 and 23 Car. 2. and # ger full Gf, 
Ld. Raym. Rep. 188. in Caſe of Shapcort v. Mugford. 


[Y. 3] [In what Caſes, and at what Time, Treſpaſs lies, 
«here the Matter is Felony. | 
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have averr'd, 


For this is Felony. Tr. 4 Ja. B. R _—__ 
ditfer'd as to other Marters. 
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(Y. 4) Treſpaſs, or Trover. 


It was 73 


Cannot 


25 


ed to the Seiſi 
Trover. 


the Plaintiff's Beaſt for an Feriot, 
at agr 
laintiff brought 
gone by the Taking, ſo as the Plaintiff 


that the Property was 
6 E 


or 


1 
the 


bf 


Bai 
Bags; w ue. 


where none was d 


l. * E Defendant's 
converted the 
inſiſted, 


E 
5 E 
SEE 
I gag ii 
> jj: 
4. Bfary 
= F* 
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H. 8. 3. 


njay 


ops 


Treſpaſs, pl. 507. cites 12 
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lies of a 


Donor. 
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(A. a) Treſpaſs. At cohat Time it lies. 


Fa Man marries by Niefe J ſhall not have Treſpaſs ſuppo- bt Ta- 
at borers, pl 24. 
q 1 Aa. the — tor then de e S C 


4 E. 

If a Man takes my Goods, and atter I grant them to another, pet H one takes 
Treſpaſs for the taking. 42 E. 3. 2 N 

my Gonds again, yet I may have a General Action of T 
1 13 Rep. 69 per Cur. in Caſe of Keydon 


and upon the Evidence 
Smith cites it as the ber- 


See (Y 3) 
pl. [6] 24 


tt 


if a Man be indiffed, arraign'd and acquitted 
not have thereof T — 
y, and majus trahit ad ſe minus; Quære inde. 
. Treipats, pl. 415 cires 31 H. 6. rg. 
It an Adi be made Feloay by Statute, as Hunting or the like, and af- 
offends in it and then the Afi is repeal d by there 
is diſpuniſhable; tor there the Law by which ir ſhall be tried 
repeal d. But where Treſpaſs is done un 4 Termor, and aſter the 
es, the Treſpaſs is puniſhable; for there the Intereſt expi 
not the Law. And fo fee a Diverſity where the Intereſt expires, — 
Lew remains, and where the Law is repeaFd and does not remain. 
Corone, pl. 202. cites 2 M. 1. | 
5. If I limit Uſes and revoke them and limit nem Les, the Uſes ſettle 
withour Entry or Claim; yet not fo as to bring Aion of Teſpaſs. Per 
r in Caſe of Thomaſin v. 


IS 
Io 
2 * 
EF 


Þ 5 


1 K 
: 


J 
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r 
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Aa. 2) At what Time. Poſſe had by the 
n ne rs, Be ei bl 


Fo Mn hn hy oy me Stray out of the Manor &c. 
has the Manor ſhall have an Action of Treſpaſs for them &c. and 
without any Seiſure of them before. F. N. B. 91. (B) 

If a Man have a Freck by Preſcription, or by the King's Grant &c. 
wreck'd upon his Lands, another rakes them away, he who 
has the Wreck ſball have an Action of Treſpaſs Quare vi & Armis tor 
this raking without Seiſure thereof betore. F. N. B. gz (D) | 

3. It an Abbor or other Man has a Hundred, and has all Felons Goals 
within the Hundred, if any Felon within the Hundred be artrainced, 
and the Sheriff rakes rhe Goods of the Felon within the Hundred, he 
Who has the Hundred and ſuch Liberty ſhall have an Action of Treſpats 


againſt 
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(C. a) Treſ- 
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(C. a) Treſpaſs. Inpriſonment juſtifiable. By Officers 
Upon WFarrants. 


I the Sheriff arreſts a Man upon Proceſs, and lets him to Bail, 
and after returns a Cepi Corpus, and after a Habeas 
comes to the Sheriff ro remove the Body, the Sheriff cannot jufti 
the re-caking ot him upon this Wrir, after he had let him to Bail be- 
fore, but he ought to aid himſeit᷑ upon the Batt. Dich. 10 Car. B. 
R. between Loy and Strut pet Curtam in Action of Falle Jinpriſon- 


| a Tipſtaff of B. R. for tmpri- 
juſtifies for 6 Hours 
Lentyail, the Marshal of B. 


ominands of 
Tiine being, and 


erecute 
Richardion tunen Cinef ur againſt the Plaintiff according 
mas Richa uſtice. 
to the Cuſtom in luch Caſe for the Chief Juſtice tor the Tline being, 
a Tei port ec. uſicatam, the lad Chief Juſtice mandavit eivem 
allo quod caperet tie Plaimtiff + cum ſamo cuſtodiret ita, quod 
haberct eum cS7a a eodem Capitalt Juſttctario quandocungue 
ad te pondendum Ze & ſuper his que ti ex parte victt Oomint Regis 


obycetentur in ca parte. By Force ot which Warrant he took the 
Plaintitt as Servant to the Marthal and by his Command, and detain'd 


eum coram eodem Capitali Juſticiario quandocunque &c. Pet it is good; 

for it 18 iſual in Warrants of Sheriits to be with an Sc. * and the T p , 
Signification of the Words Quandocunque &c. is Quandocungue 
the Party. who complains, will complain againff him, and cho” the 

Detendane does not make any Anfwer, what the Marthal did with him 
atter his Delivery ot the Plaintiff to his Cuſtody, bur he only fays, that 
he is not conuſant of ir, pet the Plea is good ; for if the af- 
terwards dctains him umuftly, yet the Octendant is 

cauſe he has done legally betore. P. 11 Car. B. R. 
George Thragmorton aud Allen Mudg d upon a Oenurrer. Intratut 

Tr. 11 Car. 1. R. Rot. 

3. In talte Impritonment, the Defendant ſaid that the Commiſſion of the If a Ci 
King tuch a Day was diretted to him aud ahers to take thoſe 77ho were no- ſion iſſucs to 
tertorfly flander'd for Felonies or Treſpaſſes, noterithiſtanding that they were my n 
net tuclil tei, and this is againſt Law, aui that the Plaintiff bad wounded F. ,mmrary to 
N. to Death by which they tu them &c. And admitted tor a good Juſti- Law, and 
fication, tho the Commithon be againſt Law, quod nota; And ſ[tho'] a thereupon 
Man to whom the Commiſſioners directed their Precept to take rhe ** ee og 
Plaintiff mace this Juſtilication upon the Matter, and not the Com- geil v.64. 
miltoners themſelves. Er. Faux Impriſonment, pl. 9. cites 24 E. 3. 9. cues of 

re ſpaſ. 
to this Act, by this cid Commiſſion. Br. Treipi's, pi. 3* 2. cites 42 AM 5. 5 


6 F 4. It 


= © Trepe * 


SE = 4. Ir was agreed Arguendo, that where a Capias Iſſues to the Sheriff 
| was * without an Original, and he ſerves it, falſe Impriſonment does not lie; tor 
12 cires 21 it is not the Default ot the Sheriff; P er Hank. in Treſpaſs. Br. Faux Im- 
H.-. 22. priſonment, pl. 31. cites 11 H. 4. 36. 


4 _ — 5. In Debt it was faid by Hill J. That if the *Sheriff takes a Man ly 
Hail love Captas, and dres net return the Writ, falſe Impriſonment lies; but nit 
Kemedy., Ag qu the Halit, it the Sherill does not return the Writ; tor the Be. 
Br. Faux tault of the Sheriif thall not condemn the Bailiff as it is faid elſewhere. 
N Br. Faux Impriſonment, pl. 5. cites 11 H. 4. 58. 

Ot, pl. 7 
Cites 21 H. 6. 5. per Paſton. A Commen Bailiff arreſts a Man by the Sheriff's Warrant, Falſe 
Impriſonment lies againſt the Sheriff, and alſo againſt the Bailiff, if the Sheriff does not retwrn tle Vn 
Eur if the Bailift of a Liberty makes fuch Arreft, he ſhan't be puniſh'd tho* the Sheritt never returns 
the Wrir, becauſe he is not Servant of the Sherift ; for the Sheriff can make no other Rerurn than the 
Bailiff of the Liberty certifies him. Per Frowike Ch. J. Bur per Rede Ch. J. If a Common Bailif 
makes Arreft, ard his Mafter does not return the Writ, Matter ſhall be puniſh'd, and the Bailif 
not. Kelw, $9. pl. 12. 22 H. . Anon. 

If the Sheriff does not return the Capias, Falſe Impriſonment lies ; but otherwiſe it is of an 4wract.. 
ment of Gceds cut of on Inſericur Court, Becauſe the Capias is conditional, but the 2ttackment Gereral. Ar. 
Lat. 223. in Cafe of Turvil v. Tipyer cites 14 H. -. 14 per Keble 

Fieri Fachs & Cafias ad reſpcncendum, which have theſe Words [ta quad babeas Corpms eius hir ad 
reſfondena” &c. ought to be ret in Pain of Action of Falſe Impriſonment ; but Canter. of Capras ad 
7" ho has no ſu-h Words in it. Br. Faux Impriſonment, pl. 12. cites 21 H. 7. 22. Per 

ingſmill J. 


6. In T 

the LEP to o—_ ; 
Per. And it was held that he ball ſay firſt, that he required him to find Sn; 

ray Fs 2 and he ould not, by which he 222 z tor he ſhall — — 
ice of if he does not retuſe to find Surety, and there it is agreed that he may 
ehe arreſt him diverſe Times ; for it be arreits him, and he breaks from him, 
Per und he may retake him, and fo ſeveral Times; quod nota. Br. Faux Impri- 
nen Rejſa! ſonment, pl. 18. cites L. 5 E. 4. 12. 


2788 the Perſen leſcre a Juſtice he 


of Impri the Deſendant j1/tified by N arraat of 
im direfted to make the Plaint if to find Surety of the Peacc. 


10 Gaol &c. if wpon — - a" ro give Security, the Officer with- 
out any New Warrant or Command may carry him to Priſon by Virtue of the Words of the War- 
rant, viz. (And if be ſhall retwſe &c.) 5 Rep. 59. a. b Hill. 32 Eliz. B. R. in a Nota of the Reporter in 
Fofter's Caſe, alius Fofter v. Smith. 


7. In Falſe Impriſonment, the Defendant jy/tifed rhe Impriſonment 
for a quarter of an Hour by Capias directed to the —— Plain- 
riff, who commanded the Defendant to arreſt bim, Ly which he took him and 
did not ſbew Precept. Per Moyle, where the Sheriff comes to arreſt a 
Man he need not thew Capias, but if the Defendant demands bis Warrant, 
he ought to ſhew his Warrant; but Choke faid, No; for the Sheriff or 
Bailitt Errant who is known and ſworn, needs not thew Warrant, for the 
Party is bound to take Conufance thereof; but where the Sheriff com- 
mands another to arreſt the Party, he ought to thew Warrant; for other- 
= the Party may make Reſcous. Br. Faux Impriſonment, pl. 23. cites 
8 E. 4 14 . | 

8. A Man may wry in Falſe Impriſonment inaſmuch as Supplicavit 
came to the Sheriff, and be awaraed Warrant to the Defendant to take him, 
which he did, and yer the Sheriff cannot give his Power to another to 
take Surety there. Br. Faux Impriſonment, pl. 34. cites 9 E. 4 30. 

9. It Aion be brought a F. N. Son of N. N. it the Sheriff by C. 
pias arreſts F. M Son of 7. N. Action of Falſe Impritonment les, tho 
the Party, who is arreited, be the [ame Perſon againſt whon: the Plaintiff 
has Cauſe of Action, which was agreed Arguendo in Detinue. Br. Faux 
Impriſonment, pl. 38. cires 10 E. 4. 12. | 

10. If the Sheriff of London 2 a Man in London 5 C1905 direfied 
Vicecomitibus Midd* W rit of Falſe Impriſonment lies. Br. Privilege, pl. 
44. cites 16 E.4. 5. 


11. \ here 


— — — 


Treſpaſs. 1 


It. Where a Fuſffice of Peace awards Warrant ot the Peace, and the 
Officer arre/f's him, and will not ſuffer him to come before ſuch of the J nflites 
of the Peace which he chuſcs, to find Surety of the Peace, the Party jhall 
have Adi ton of Falle Impriſonment againft the Oificer ; Per Fineux Ch. 
J. Brooke tays, Quzre inde; tor as it feems, it is at the Diſcretion of 
the Oihcer to carry him betore ſuch Juſtices as he will. Quære, it the 
Othcer ot Malice will carry him to a Fuſtice who inbubits 40 or 6bo Miles 
diſtant, where there are other Juſtices ot Peace who inhabit within two 
Leagues [or 5 or 6 Miles] of the Place where he arreſted him. Quzre, 
it Action upon the Caſe does lie or not. Br. Faux Impriſonment, pl. 11. 
cites 21 H. . 21. 
12 It Beil, by 2 ot the Sheriſf, arreſts a Man, and does not 
carry Hu to ihe Sheriff, Falle Impriſonment lies; Per Kingf. J. Kr. 
Treipats, pl. 211. cites 21 H. J. 22. 
13. A Juſtice of Peace canuat make 4 Warrant to arreſt a ſuſpelted Per- S. P. And 
ſoa, unleſs be be inditted; and yet if he does make ſuch W — and e exed 
Re- 


the Bailtit ferves it, he ſhall be excuſed; tor they are Jultices — —— 
cord. Br. Faux Impriſonment, pl. 33. cites 14 H. 8. 16. —— 


that the Juſ- 
tice err d in axcarding the Proceſs. So where the Sheriff errs in Lis IF arrant, directed by him to the Barat 
Franchiſe. So of his own bailitf; by 3 Juſtices, and after Firzh. the fourth Juſtice did not deny it. 
Br. Faux Impriſonmenr, pi. 8. cires 14 H 8. 16. 


14. If the Sheriff takes J. S. by Force of Proceſs awarded out of @ But Trin 
Court, which has uot Juriſdiction of the principal Cauſe, he is a T reſpatior. 80 Qu 2. 
But otherwite it the Court has Authority ot the principal Caſe; there it g dy my 
the Proceſs be miſconceived, it is only erroneous ; Per Manwood Ch. B. Ch. I. and 
2 Le. 89. pl. 112. in Cate of Ognel v. Patton. — © by 

tne Court, 
Thar if an Arre! be by Proce% out of an inferior Court, in a Carſe not ariſing evithin their JuriſchBiow, 
the Party arreſted may have Action againft the Plaintiff, who ſhall be intended Conuſant where the 
Cauſe of Action aroſe ; hut nor ag init the Judge or Officer who has enter'd the Plaint, or the Officer 
-—— has — — it, but the proper and juſt Remedy is againſs the Plaintiff. 2 Jo. 214. in the Caſe of 
let v. Lelley. 


T5. If the Plaintif commands the Sheriff to diſcharge the Defendant be- 3 Bulſt. 96. 
fore his Impriſoament, and makes to the Neb Releaſe of that Suit, $ Roll 
and yet the Sheritt impriſons the Delendant, it is falſe Impriſonment. 2 
And per Doderidge J. It the Cafe be, that the Sheriff has no Connſance of 
the Fl:intiff, and theretore retuſes to difc the Priſoner, he muit 
plead fo. Cro. J. 379. pl. 7. Mich. 13 Jac. B. R. Withers v. Henly. 

16. It the Sheriff has act any Writ, and makes a Warrant to J. D. to 
arreſt J. S. Action lies tor this Arreſt 2 D. and the Sheriff alſo. 
Per jones J. Jo. 379. Hill. 11 Car. B. R. in Girling's Cafe. 5 

17. Where a Capias iſiues out of an interior Court, and 20 Sunmons 6 C. cited 
was firſt iſſued, tho upon a Writ ot Error, this Matter is not aſſignable, Ns 1 
becauic à Fault in the Proceſs is aided by A e &c. vet Falſe Im- ron of the 
priſonment lies upon the Arreſt. And an Othcer cannot juſtify by Pro- Exchequer, 
ceſs our of an inferior Court, in like manner as upon Proceſs our of the in his Argu- 
Conrts at Weſtminſter. For ſuppoſe an Attachment thould go our of the Gr or 
County Court without a Plaint, could he, that executes it, juſtily? Yer Swinne b. 
a Sheritf may juſtity an Arreſt upon a Capias out of C. B. tho there was no Þoole, 2 
Original. bur * Minitters to the Courts below mult fee that Things be CLutw. 1565. 


duly done; Per Hale Ch. J. and judgment accordingly. Vent. 220. Ly — 
Trin. 24 Car. 2. B. R. in Cate of Read v. Wilmor. — 
| ly is only 


Praceſs inverſo Ordire, and only errenectrs, and that it was fo held in the Caſe of Mard v. Ellain 
Cro. J. 261. and ſo in Palm. 439. Margit v. Yarvey, ard that no Cuſtom of ary Inferior Cou-t will 
m. ke this Procch, goud, and ores 2 Roll Abr. 2. Eanks v. Prmbicton, nor would it be ſo by the 
Cuſtom of London, but that it is confirm'd by Act of Parliament, and otherwiſe would be only err ne- 
os ; that where Proceſs iſſues out of an Inferiour Court without Plain, it is only Error, cites 4 Le. 
75. Savaer and nieht. And Nota, there is no Authority cited by Ha'e to ſupport the ſudament in 
the Cale of Krad v. hlimot, and there ſeems no Reaſon that Othcers of Iafer ior Courts ſhuuld be 


Wore 
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more knowing than thole of Superiour Courts, to of the Legality of Proceſs under 

being ſubyct 2 1122 Feder es Ja har — dut the true Reaſon, why — 
liable, is, where -ourt or uriſ.liction of che Matter, they are Miniſte 

— abs ality of the Mandates directed to them =_ any and can. 

S. P. by Mallet J. Mar. 118. pl. 195. Mich. 17 Car. in Caſe of Dye v. Dlive; but 

contra. Ard Brem ſton Ch J. confefs'd, that it was hard to puniſh an Cfficer tor his Obedience 70 
what he is bound to do; and that if he does an Act by Command of the Court, whether the Act be ut 
or unjutt, he is excuſed, in caſe the Court has Juriſdiction ; but other wile he 1s liable to an Actio1 of 
Falte Impriſonment. Eur the Cafe was adjourn'd. 


2 STow. 148. 18. It a Bailiff of a Liberty arreſts F. & out of the Liberty, and &clix 
pl. 131. Hill. him to the Gaoler ot the Liberty, who 4 i yet the — 
R t liable to an Action ot Falte Iinpriſonment; tor he knew not that the 
Car. 2. BR Arrest - - fin hs al , , , A 
adjorracur. was tottious, nor is iged to inquire about it. And if he 
SC. by had been inform d of it, (without berng of the Covin or H ractice m it J yer 
the Name he ought to derain 1 5. being deliver d to him with a good \V arranc tor 
of -picet — the Arrett, tho* the Execution ot it was illegal; tor had ſuch ! 
Ibid. 2-4. tion been talle, the Gaoler, A would be liable to 
214. an Eſcape. And a Judgment in C. B. was rexers d. 2 Jo. 214 Tin. 
rin. 34 34 Car. 2 B. R. Olliet v. Befly. 


Car. 2. 5. C. 5 . 
adjornatur———S. C. cited per Powell J. in Caſe of Gwin v. 


by the Name Of Oliet v. Refley, | | 
Lurw. 1568 —Skin. 49. Elliot v. Beſcy, S. C. in B R. and it was 
C. B. that if the Gaoler had ſutter'd him to depart after the Bailiff had bro 
had been an Eſcape; and likewiſe if the Gaoler had refuſed him, i 


Peel. 


in this Caſe the Gaoler ſhould be pur.iſh'd for doing but his Duty, and yer be without 


"Twas ſaid by the Court, that in this Cate, tho' Norice had been given 
material. Upon this the Court prorounced their Reverſal, Niſi. 
Raym. 421. S. C. argued by Raymond I. who conceived the ſudgment 
Rayw. 467. iy v. Dituk, S — — — A — of Raymond J. i 
ment of C. B bur fays the other 3 luiges re Gaoler was not cl 8 
could rot hs whether the Prifoner was nf arreſted or not, and yet he is compellable — 
take him into his Cuſtody, ard if he lets him go ir will be an Efcape.—-——S C. cited by Powell |. : 
Lutw. 1568 in the Appendix, in the Caſe of Gwinne v. Poole # al”. Thar the Gaoler nor being Pri. 
vy to the Tort, ſhail not be punifh'd for duing his Duty in keeping his Priſoner. 


19. It an Officer in-ermeddles in, or does nothing but what belongs to bis 
Office, he is not liable to precedent tortious Acts. 2 Jo. 214. Glliet v 
Belly. 
vent. 369. 20. If an Action be brought in an inferior Court for a Mutter which 
Konten v. does nut ariſe within its Furiſdiftion, and the Deſendant be arreſted 
c thereupon, yet no Action will lie againſt the Officer that arreſted him, 
and fays, tho it will againſt the Plaintitf Skin. 131. pl. 6. Mich. 33 Car. 2. 
— > B. R. Per Cur. in the Caſe of Hudſon v. Cook. 
de refolved 18 Car. 2. in the Exchequer, when Ld Ch. J. Hale fat there, in the Caſe of Cowper v. 
Cowper. 2 Show. 328. pl. 335. S. C. but not S. P. S. C. cited 2 Lutw. 1568. by Pon eil. 
in his Argument in the Cale of Gh une v. Poole, and ſays he knows not any Authority againſt it, un- 
leſs * of * Partin v. Parti ail, in Kull“, Rep. which he fays & a Miſ-report of that Caſe, be- 
cauſe the Ld. Hobart, wie was Ch J. when this was given, reports it o.herwiſe. 
* Hob. 63. pl. 64. and 2 Roll 109. 116. | 


21. If one has a legal and an illegal Warrant, and arreſts by Virtue cf 
the illegal Warrant, yet he may juitity by Vircue of the legal one; for 
it is not what he declares, but che Authority which he has, is his juiti- 
fication ; per Holt Ch. J. 12 Mod. 38). Paſch. 12 W. 3. B. R. in the Cale 
ot Dr. Greenville v. College of Pnyſicians. 

22. It upon an Ejcape-Warrant a Priſoner is takes by the Mob, wich- 
our any Otiicer, and deliver'd to the Sheriff, per Holt, tis as if there 
had been no Warrant at all; nor can the Sheriif derain him by gratting 
legal Impritonmenc on an illegal one; it he do-s, Falle Impritoamenc 
will lie againſt him. He is bound nor to receive him trom any body 
bur che le, or other Peace-Officer ; 2. 


— 2 


Treſpaſs. 
be 8 he mutt believe him, and make Return 5 
_—_ 6 Mod. 154. Paſch. 3 Ann. B. R. in Caſe of Rich v. 


— 


(C. a. 2) Impriſonment. Juſtification. By Officers by 
Warrant. Pleadings. 


1 IMeptus de Facie is no Excuſe for the Sheriff's arreſting a 
Perfon by Virtue ot a Writ. Arg. in the Caſe of Wale b. Hill. 
Bulit. 149. cites 13 H. 4. 2. Per Hanktord. 
2. In Falſe Impriſonment the Deſendant juſtified, becauſe B. F. 72 of 
Peace &c. found the Plaintiff guarding « Manor with Force and , and 
arrefted him, and ſent him to the Gaol of L. where the Defendant was Con- 
fable, by Force of a Warrant &c. made to him by the ſaid Fuſtice to receive 
him, by which he received and impriſon d him there, &c. which is 
the ſame Inpriſoument. Yelverton ſaid, De fon tort abſque tali 
Cauſa, and held no Plea ; tor the Detendant juſtified by Matter of Re- 
cord. Yelverr. De fon tort Demeſne, abſque hoc that he impriſon d 
him by Force of the Precept. Newton; As he had a Precept, it ſhall 
be intended that he did ir by Virtue thereof. Yelverton faid, be im- 
priſon'd bim, ab/que hoc that the Fuftice of Peace made to him any Precept; 
and the others e contra. And becauſe ic was dubious how this Matter 
ſhould be tried, whether per Pais, or by Certificate of the Juftice to 
certity it upon a Writ to him directed, therefore he ſaid, That De ſon 
wes bes abſque hoc, that the Fuſtice of Peace illic ei mit; and the 
cthers e centra. Br. De fon tort &c. pl. 16. cites 21 H. 6. 5. 

3. And in 16 E. 3. the Detendant jy/ffified to make Execution for Da- 
mages recover d; and the other ſaid, that De ſon tort Demeſne abjque tali 
Canuſa. And the Itive received, and P. 18 E. 3. ingly ; for not- 
withſkandins hrs Authority, he may take the Goods de ſon tort 
Nota bene, and Study ot the beſt; and fee the Book for the Pleading of 
the Bar above at large. Br. De fon tort &c. pl. 16. 


In Falſe Imprifonment the Defendant ſaid, that Capias iſſued out of In Treſ- 
FR Nor was againſt the Flaintiff to the 44 of M. to take the — paſs of 


riff; by which be tock and impriſon'd him, by Virtue of a Warrant to him alt, 
refed thereupon by the Sheriff, the Defendant beiag a Bailiff fwora and — 
kncza. And the Plaintiff demurr'd, becauſe the Detendane did act im 7 

ſhew * Place where the Warrant was made, and did not thew if the She- 
riff f return'd the Writ or not. And as to the Place it is good by the beft 


from the Lord 
Meyer , but 
* ſhews neither 


was made. 
And per Cur. a Place ought to be alleg'd where the Warrant was made. Roll. Rep. 135 pl. 15. Hill. 
- - Coventry of for 


Iz Jac. Wilton v. Dodd. Ibid. 176. S. C. accordingly, and admitted by 
the Deſerdant. | 

7 In Trefpa's »© [mpriſonment the Defendant pleaded, That be took the Body as Servant of the Sheriff, and 
by bis Cm. And well, without ſhewing that his Maſter had return'd the Writ; for the Lites of 
the . ?er hall not prejudice the Servant; bur contrary of the Maſter himſelf; Per Littleton. Br. Tic 


Pas, pl. 354. cites 18 EB. 4 9. 
. 6G 5. Treſpaſs, 
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1 * N 


arreſted, there, in Treſpaſs or 
who ſhews or comes in Aid, juſtifies if ſhell 
not ſay, that De ſon tort Demeſne abſque tali cauſa, againſt the one or th, 
other ; but ſhall traverſe abſque hoc that be had ſuch Capias, ur mad; 
Reſcurs, or tfuch like &c. Br. De fon tort &c. pl. 19. cites 2 
4 6. 
6. In Falſe Impriſonment the Defendant jufified, that he at 

Day, after the Day in the Declaration, arreſted him by Warrant _— 
Peace, and carried bim to the Gaol, abſque hoc that he was guilty before &c. 
Bur it was faid, that the Juſtification is no Plea without ſaying, chat 
he carried him to Gaol. Br. Faux Impriſonment, pl. ar. cues 3k 4 


5. 6. | | 
7. In Treſpaſs the Defendant juſtified the Impri by Preceye, 
ich came from a Fuftice of Pear reaſon of a Supplicavit. And 
Plaintitf fai 2 to Iſſue. ER 


ſon torr &c. pl. 30. cites 9 E. 4. 31. 

8. In Falſe Impriſonment the Defendant jaſtiſed as Sheriff” of M. and 
arrefted bim by Capias, Judgment &c. And = Caresby, this is no Plea, 
without anſwering to the Falſe Impriſonment ; but it ſeems a good Plea, it 
be ſays, 3 ſorment. Br. Faux Impriſonment, pl. 29. 
cites 22 E. 4. 47. 

9. 23332 where the Bailiff makes an Arreſt, De fon 
tort Demeſne &c. is a good Plea. Contra where the Sheriff himſcf 
makes the Arreſt, and is prohibited. Br. De fon tort &c. pl. 53. cites 16 


H. J. 3. Per Keble 
The Defendant jufied, becauſe the Plaintiff 


10. Faux 
S. that the of Barnſtable was a F. hich the 
— 4, commanded the Defendant e a Offer Oc to inpriſcs tm 


n it was adj d no Plea; but tor ſuch Words he 
might have bound him to his Behaviour, but was not to impri 
. IL IE Ig 
d him ight impriſon him. Cro. 
moe + + Mich. 29 and 3o Eliz. B. R. Simons v. Sweete. 
11. In Falſe Impri 
ble, t 


the Defendant juſtified, that be was Confla- 
be Plaintiff being in the Preſence of a Fuſtice of Peace, who, nat 
having Opportunity to examine him, commanded the Defeadant to take the 
Plaintiff into his Cuſtody till the next Day, which he accordingly did, 
which is the fame It was adjudg'd a Juſtincation, 
tho zot alleg d what Cauſe the Fuftice had to impriſon the Plaintiff, or any 
Warrant in Writing, it being in the Fuſtice's Preſence. But the 742 
tion is as — 2 for another as for the Bur che De- 
ſendant jultified the 16th, where the is ſuppoſed the 1ꝶch, 
the Plaintiff had Judgment. Mo. 408. pl. 551. Trin. 37 Eliz. Brough- 


ton v. Multhoe. 

12. In Falſe Impri if the Defendant jufi/ies by a Capias tothe 
Sheriff, and a Warrant from bim, there De injuria ſua Propria generally is no 
Replication; for then Matter of Record will be Parcel of the Cauſe, 
tor the M hole makes but one Cauſe) and Matter of Record ought not to 
be pur in Ifſue. Bur he may reply De injuria ſua Propria, and traverſe 
the Warrant, which is Matter of Fact. upon ſuch Fuſtification, by 
Force of any Proceeding ia the Admiralty, Hundred, or County Courts 
&c. not being Courts of Record, there De injuria ſua ia generally is 

\ fr bb ref Fact, and the Whole makes but one Cauſe; 
Cur. 8 Rep. 67. a. Mich. 6 Jac. in s Cafe. ; 

13. In T ot Faux I againſt a Sheriff and Bailiff, 
they juſtified by Warrant on Writ to the Sheriff. The . 
that no Writ was then taken out. To wiki Wo Defeats GD 


— =D —= 
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Judgment pro Plainti(7; tor albeit the Bailiff has a Warrant, yet he is 
fable, it there be no Writ. Contra it the Writ be void, if Lehrer d 
2 Keb. 705. pt. 7 7 — B. R. Plucknett v. Grenes. 

14 Treſpaſs ot Burtery and Impriſoument. The Defendant jufi Saund. 298. 

4 Writ out ot R. R. directed to the Sheriff, and a Warrant — 4 Re 
made to him. The Plaintiff demurr' d ſyecially, becanſe it is not pleaded, ind fays, 
that the Ib it vas delrver'd to the Sheriff as the uſual Form is. It was an- that it was 
ſwer' d, that it need not be fo pleated; for if in Truth a Writ be ſued, inſiſted that 
tho he mare a Warrant betore it came to his Hands, it is lawful ; and —— | 
the Precedents are both Ways, as Dr, Bonham Caſe, Co. 5 Rep. d, * 
and other Caſes cited; and ot ſuch Opinion was Hales and all the Court, e 4re/ 
and gave Judgment tor the Detendant. Levinz of Counſel for the De- w eſore 
tendant. 2 Lev. 19. Mich. 23 Car. 2. B. R. Jones v. Green. — 
*er'd, and then the Matte Id in Qieſtian; but bis Demmrrer 
the — — of it. And of ach — 3 vin. than ir ſhould 48 that — yr 
of Midai-!cx was deliver'd to the Sheriff before the Arreſt, and before the making of the Warrant; 
and that tlie Piaintiſf ſhould have replied the „ ſpecially if it had not been trur; and that 
tie Demurrer he as admitted the Delivery of the Bill, and the Court was ready to give Judgment for 
the Defe dant; bur gave the Plaintiſf leave ro diſcontinue on Pa of Coſts; becauſe, in Truth, 
the Hill was not deliver d to the Sheriff till after the Arreſt, as Plaintiff's Counſel inform d the 
Court. 


and Warraat, and Arreſt thereupon 
any other Piare or Time, The Plaintiif 


br the Repl 
here thoſe Words are wanting. 3 Lev. 65. Trin. 34 Car. 2. C. B. Furſ- 

i in Trees ä ů and dacining him is Prifis, 
16. r alſe ſonment, ini im in Priſon, Skin. 50. 
quor/que finem fecit ad Damoum 1001. The Deſendant pleaded Not Guilty Elliot v. 
as to all, except the Impriſoument ; and as to that, he juſtified by a Non Pil S. C. 

Omttas &c. It was affien'd for Error, that the Defendant was charged . ue gr. 
tor Impriſonment of the Plaintiff, quouſque ap x pro Deliberatione, Point fail, 
which is nt anſwer'd ; tor the Impriſonment only is juſtified, and not that the 
the Finem tecic. Bur the whole Court thought the Plea good not- Jules here 


! : . | iſtin ct 
withſtanding, becauſe he pleaded Not Guilty as 10 all, befides the Impri- Og. — — 
fanment. Raym. 467. Trin. 34 Car. 2. B. R. Beticy v. Olliot. the dau 

or Steward ; 


and where it had been objected. that the Gaoler might, in this Caſe, have Action ſur Caſe againſt the 

Bailiff, the Court doubted of ir. And where it was urg'd, that if the Gaoler keeps one impriſon'd for 

>» - a ton; that now the Impriſonment becomes falſe ab initio, the Court doubicd 
N. 


17. In Treſpaſs, Aſſault, Battery, and Falſe Impri ſonment, the De- 
fendants jnftified uader a Plaint levied againtt rhe now Plainrtitt is az in- 
feriour Court, tor a Debt of 20 l. and that a Capias iſſued, whereapona he 
arreſted him. The Plaintiſf replied, that the Cauſe of Action did not ariſe 
within the Furiſdictios of the Court. And 2 General Demurrer 

was given for the Detendants. 2 Lucw. 935. 1506. Mich. 

4W.&M. in the Exchequer, Gwinne v. Poole & al'. 
18. In Treſpaſs of Affaulr, Battery, Wounding, and Impriſonment, 
the Detendant, as to the Aſſault and Impriſoament, juftifi:d as Bailiff un- 
der a Judgment and Execution in ai inferior Court of Record, and that he 
at D. Molliter manus &c. and arreſted him &c. The Plaintiff demanded 
Oyer of the Executioa, which appear d to be [ned out more than a Year afier 
the Judgment. And then replied, that no Execution emanu. it intra An- 
num. And upon Demurrer it was refolved, That ſuing Ct the Execu- 
tion 


19. Treſpaſs Aſſault, Battery, and Falſe Tmpriſoument, the Defen- 
dans, as to all but the Falſe Im ifonment, pleaded Nor gutlry ; and as 


to that they juſtify by Virtue of their Charter confirmed by Act of Parlia. 
ment, and by che Statute 14 H. 8. impowering them to fine and impri 
fon 


non bene utendo Facultate Medicinz &c. and fo juſtity the 
I at Pro mala Praxi, by a Warrant in Writing under the Hands and 
Seals of the Cenfors &c. Plaintiff replies De Injuria ſua propria, & 
Non Virtute Warranti predid3i, & hoc petit quod inquiratur Per Patriam; 


upon the ill one, he ought to ſhew ir 

2 and a Traverſe that Defendant did not take him by Virtue of 

Warrant, is ill; but he fbonuld have traverſed that there vas any (ch 

Warrant, or have ſaid that it was granted afterwards, abſque hoc that there 
was any ſuch Warrant at the Time of the Arreit. Ld. Raym. Rep. z5 

Eafter-Term 11 W.3. Groenvelt v. Burwell & al. Cenſors of the Gol. 


lege of Phyticians. 
2 (D. a) Impriſonment juſtifiable by Officer. What 


8 be good Cauſe of Fuſtification of Impriſonment 


1. J F a Man comes thro a Vill, driving certain Peafts, and a 
and Cry purſues him, the Bailiff of rhe Vill may juitt 
of him ec. without other Cauſe, that is to 
Feme. Suſpicion, or Jndetment. 29 E. z. 39. adjudged. 
2. I an Hue and Cry be levied upon a Ban, it is good Cauſe 
mpriſonment of him by an Officer, without any other Cauſe. 


is not S. P.— 


And Le. 237- Obligation ro A. and the this Or⸗ 
320. 8 C Jer takes him accordingly, this is juſtifi 1 Action of Falle 
nor S F. J againſt A. who comes in Aid of the Marden by Force 

of ſuch naked Commandment without Writ. Cr. 39 El. B. B. 


between 7ay/or and Beale. 

Falſe Impriſonment againſt R. who came Vi & Armis, and beit 
| impri him, the endant ſaid that he was Canſtall., nd the 
Plaintiff beat R. almoſt to Death, by which Hue aud Cry was lee, au 
the Defendant would Have arreſted him, aud the Plaintiff refit © te -1r 


— 
— — 


Treſpaſs. 


which the Conſtable took Power to arre him, and the Damage which be 

was becanſe he d:flurb'd the ; and to the Impriſonment he faid, 
that becauſe the Plainriit beat R. to Death, ä 
Days, till be perceived that R. wonld live, and then be let him at 
judgment Nc. and no more is thereof faid ; and therefore it ſeems 
it is a Plea. Br. Faux Impriſonment, pl. 6. cites 38 E. 3. 6. And 
ſee 38 H. 3. that a Man cannot arreſt him atrer the Atiray is over wich- 
our Warrant. Contra betore the Affray, and in the Time of the Affray 
r ̃ — by Whit de Native hebends 

A cannot I rit rid „or 
by Fafficies ; tor e are only Commithons to hold Plea, and the Body 
not be taken but by Proceſs out of Court of Record, and the Court 
of the Sheriff by thoſe is not of Record. Br. Faux Impriſonment, pl. 
30. cites 2 H. 4. 24. 

6. If the Sheriff does nut return the Writ, yet the Servant who makes the 
Arreſt, may juſtify ; tor the Act of the Maſter ſhall not loſe the Juftitica- 
tion ot the Servant, Per Danby and Choke; but Moyle and Littleton 
contra, but of the Bailiff of the Franchiſe that ir ſhall not hurt 
him. And fo after, that the Sheriff himſelf cannot juſtity without re- 
turning the Writ; and yer he may, Per Choke, in the Parties notify 
to him that they are agreed. Br. Faux Impriſonment, pl. 23. cites 8 


upon the Conſtable, be juſtify to bim 
hi rr Can dk 
Onitable upon 


whom the Aſſault was 


Impriſonment, pl. 4z. cites 3 H. J. 6. 
n 702 rafices of Peace, if 
aux 


put 
Surety, Action does not lie againſt the Conſtable. Br. Faux Impriſon- 
ment, pl. 12. cites 21 H. J. 22. 

10. Where a Man arreſts another, and bas =o Warrant at the Time of 
the Arreſt, but after a Warrant is direfed to bim for this this is no 
Cauſe to juſtify; Per Cur. Br. Faux Impriſonment, pl. 8. cites 14 H. 


11. In Falſe Impriſonment the Defendant juſtified, for that Sir R. L. Brownl. 204 

| don, and who was a Fuſtice of Peace, commanded bim, 205. Mich. 

cant at Mace, pro diver is cauſis eidem Majori bene tis, to im- 3 
priſon the Plaimiff &c. All the Court held it no good Plea; the Cauſe de 

angie ww be Hawn, > os je Carer roy FI AS ke & © 
ther it were lawtul, or not; for tho a Magiſtrate may for any to 
examine him, without ſhewing Cauſe in the W or telling the 
Officer what the Cauſe is, which might not always be proper to diſcover, 
yet when he is committed, the Cauſe is then diſcover d. Cro. J. 81. pl. err 
4 Mich. 3 Jac. B. R. Boucher's Caſe. e er the 
went the Lord Mayor, as Mayor, or as Juſtice of Peace; and that his Power as Ma . 
— Court, — ek de 83 Pleading. 8. C. cited 2 Hawk. PLC. 33. cap. 
13. & 11. by Name of Iroucher's Caſe. And the Serjeant ſays it ſeems to be holden in this Caſe, 

hat where an Officer arreſts a Man by Force of a Warrant from a Magiſtrate, pro certis Cauſis, with- 

out ſhewing any Cauſe in particular, he cannot juſtify himſelf in an Action brought againſt him for 
ſuch Arreſt? without ſetrivg forth the particular Cauſe in his Plea; and yet in this very Report it ſeems 
to de allowed, that ſuch a general Warrant is good; and if fo, ir ſeems ſtrange that the Officer ſhould 
not be juſtified by ſetting forth the Truth of his Caſe, fince if there were no good Cauſe to juſtify the 
granting of the Warrant, the Magiſtrate ought to avſwer for ir, and not the Officer, 


12. In Treſpaſs of taking his Servant out of his Service &c. the De- 
fendant 2uftified tbat A. was peſſeſs'd of Corn at S. and that the 2 by 
6 Q 1::714hI 


i the 
having arreſted one T. S. be and being in Purſn; 
| as Night, who us'd 


. \ ſetting ft 


Warrant. Phadimgs. | 


1. 

Defendant i 
os. | 
Fax = 


— 


* 


Treipas, 


ore Jaltice of Peace to arreſt him. Br. De fon torr Ke. N x7. cites | 
Defendant juft 


14 H. 8. 16. 
3, In Falſe 


gue Ch. J. 


riſdictiom the laſt 
id, that the 


n 


i 


77. 
31 


; 


Aft: demef ; 
| Not guilty ; and as #0 thoſe 11 
at the City of 


anuary 
that be was then 2 


of Huity ariſing in the Ci 


— — 


” 
* 


| &c. and bad Time our of A5 
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n. A Stranger cannot juſtify to arreſt a Man ly Command of the Sheriff : 
without Precept. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. per 


8. A Man may arreſt a Vagrant and fend him to Gaol; and a good 
Juſtification ; per tot. Cur. Br. Treſpaſs, pl. 184 cites 9 E. 4. 26. 
9. If I ſee 2 {rn going to kill J. N. I may take and hold him trom it; Serjeant 
ger Moyle and Needham. Br. Treſpaſs, pl. 184. cites 9 E. 4 26. Hawkins 2 
nay lawfully lay bold on another whom he ſha!) Cr 225. tbe Paint of committing a Treaſon or Felony, or do- 
ing an Act which wavy — 117 the Life of another, and may detain him fo long zill ir may 
reaſonably be preſumed thar he changed his Purpoſe. 2 Hawk. PL C. 77 cap. 12. S. 19. 


10. In Treſpaſs of Falſe Imprifonment, the Defendant ſaid that the So of Lord 
Plaintiff feloniouſly robl/d W. N. by which he took and arreſted bim, and » ha arreſts 


0 J. , 
good Plea, — 2 


deltwer d him to the Conſtable of D. to carry him to Gad; and a 
tho” he does not ſay that the Conſtable did carry him to Gaol, Contra fend him to 
of Arreſt by Capias, and not returning the Nrit; tor this is upon Condi- S; forthe 


tion Ita quod habeas Corpus ejus tali die &c. Br. Faux Impriſonment, une ig char 
pl. 24 cites 10 E. 4. 17. — 
but this Caſe 


rige ere bim to eſcape, 

Action does not lic againft the Maſter ; per Cur. And fo if the Plaintiff had been re/cxed cut 2 N 

52 the Defendant, Action does not lie for the Plaintiff; hor thee b no n is the Dekedacs 
Faux Impriſonmenr, pl. 24- cites 20 E. 4. 17. 


it. Where a II arreſts a Feloa, and offers him to the Gaoler, and he 
will nat receive him, the Party himſelt may keep him. Br. Faux Impri- 
ſonmenr, pl. 25. cites 11 E. 4.4 

12. In Falſe Impriſonment in B. the Defendant ſaid that he was rab 
in another County, and the Voice and Fame was, that the Plaintiff did the 
Robbery, by which he arreſted him for Suſpicion in the County of B. The 
Defendant faid that De ton tort Demeine abſque tali Cauſa; and well 
per Catesby; bur per Brian and Townſcad, he ſhall fay that De fon torr 
Demeſne, abſque hoc that there was any ſuch Felony Gras; & adjorna- 
tur. Br. De fon torr &c. pl. 52. cites 2 H. J. 3. 

13. Where 4 Fuftice of Peace ſees a Man who will Lreak the Peace, be And if a 
may take bim and put him in Priſon, and Action does not lie thereof. Br. Juſtice of 
Faux Impriſonment, pl. 12. cites 21 H. J. 22. Man buck. 


and lays bis Hands upon bim, and ſtays bim, and lets him go at large, yet Action does not lic thereof. 
Br. Faux iſonment, pl. 12. cues 21 H. 7. 22. | 


14 uſtices of the Peace cannot award Narraut to arreſt a Man, for that Serjeant 
he had broke the Peace, but they may award Warrant to arreſt him jor Fear — 
that he will break the Peace for the future; this is not for the breaking (1; 


Sag G clear, that 

which is paſt. Br. Faux Impriſonment, pl. 41. regularly no 
| rivate Per- 

ſon can of his own Anthority arreſt another for a bare Breach of the Peace it is over ; for if an Oſſi- 


cer cannot juſtify ſuch an Arreſt wirhour a Warrant from a Magiſtrate, a fortiorĩ a private Perſon can- 
not. 2 Hawk. Pl. C. . cap. 12. S. 20. 


Is. A Conſtable took a Madman, and put him in Priſon, where he died, 
and the Conſtable was indicted ot this, but was diſcharg'd ; for the Act 
was legal. Cired by Glanvill. Arg. Ow. 98. Hill. 31 Eliz. C. B. in 
—_ Beale v. Carter, as a Cafe which he heard in that Court in 10 

16. Treſpais tor Falſe Impriſonment; the Defendant jaſtiſed as Con- Mo. 234. pl. 
Mable ot A. becauſe the Plaintiff Lroug hi a Child of 2 Months old, and laid 8 — 
rin the Church-yard of A. to the Intent ro have deſtroyed it, or to 4 — 
charge the Parith with the Keeping ot it; tor which he did arreſt him, Cart r, thut 
and put him in the Stocks. And _ Pemurrer it was held r _ he juiti.;cd 

6 | ultih- 


- 
"I — — 
— 
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the Impri- Juſtification ; for it is an ill Practice, and is good Cauſe to ay the 
—＋—— a laintiff, and to impriſon him; and afterwards in the fame Term, i: 
need to re. Was adjudged that the Plaintiff Nihil capiat per Billam. (ro. E. 26. 
ethe In pl. 1. Mich. 34 & 35 Eliz. B. R. Beal v. Charter. 4 


fant; and a 
a good, becauſe the Plaintiff's Intent was felonious, and the Act of the Conſtable was o11y = 
Impriſvnment to prevent the Felony, which he might do Ex Offcio.— Le. 327. pl. 462. Beale v. Carter 
mentions the Child not to be above 6 Years old, and the Bringing to be into the Church [ And (© i- 
Mo. to be left there. Exception was taken, becauſe the Plea ſuid (Quendam Infantem) withour pami 
him, or fayi Comm) non Allocatur. And the Plea being alſo, that the Piaintif intended ty has 
left the ie „Exception was taken, becauſe he did not ſay that the Plaintiff departed from 5 
beſides, his Intention is not traverſable, nor can be tried by Jurors. Wray ſaid, If the Defendant had 
leaded that he ſtay d the Plaintiff to have carried him before a Juſtice of Peace, it had been - and 
— faid that the Juſtification had been good, if the Defendant bad pleaded that the Plaintiff re. 
faſed to carry away the Child; fo all the Juſtices were of Opinion againſt the Plea, but they would 
not give Judgment by Reaſon of the ill ple, but they left the Parties to compound the Matter 
—— Poph. 12. pl. 3. Anon. S. C. mentions the Child not above 10 Days old, and that the Plaintiff 
lefr it upon the Ground, to the great Diſturbance of the People there, and that Fenner held that what 
the Conſtable did was lawful ; and P faid, that it one lays an Infant, which cannot help irſe!f 
upon a Dunghill, or openly in the Field, ſo that the Beaſts or Fowls may deſtroy it, the Conſtable ſee. 
ing it, may commit the Party ſo doing to Priſon ; for what greater Breach of the Peace can there be 
than to put ſuch an Infant by ſuch Means in Dunger of his Lie? And what Diverſity is there betwce:, 
this nd he CO > ras © Thr > Badly was bound by the Law to take up the Infant bur he 
which brought it thither, and by ſuch means the Infant might periſh ; the Default thereof was in th. 
Plaintiff, and therefore the Action will not lie. And thereupon it was agreed, that the Plaintiſt take 
nothing by his Writ. —Ow. 98. S. C according to Le. 327. 
jeant Hawkins ſays, it ſeems to be the better Opinion, That not only a Conſtable, but ary prirate 
Perſon who ſhall ſee another an Infant in the Street, and refuſ: to take it away, may lawtully 
apprehend and detain him till he conſent to take Care of it. 2 Hawk. Fl C. 7. cap. 12. ig. 


17. It ſeems clear, That all Perſons whatſoever who are preſent when 
is committed, or a dangerous Wound given, are bound to appre- 
Offender, on Pain of being fined and impriſoned tor their Ne- 
unleſs they were under Age at the Time. 2 Hawk. Pl. C. 74 cap. 
I, 


a 


= 


(E. a 2) Impriſonment. Juſtification. By Perſons nt 
Officers. Phadings. 


1. Impriſanment, the Defendant that the Plaintiff 
auited bim, and would bare beat bim, by which the Defendant 
came to the Conflable, and pray d him to arreſt bim to find Surety of the Peace, 


who did ſo, and he came in Aid of the Conſtable ; judgment ti Actio, and 
damned tb a good Plea in the written Book? Br. Treſpaſs, pl. 79. 
cites 3 H. 4. 8. 
2. In Treſpaſs of Falſe L becauſe the Defendant aſſault- 
ed, boot, and impriſoned the Plaintiff till he made Fine. The Dcico- 
dant faid that Adio nan; for he ſaid that iz the Time of the Rcbeluon of 
Fack Cade, one V. S. and other Malcfafors in the Vill ot B. where &&. 
made InſurrefFion, and would baue cut off the Heads of all that <cic dt 

| their Friends, and they took the Plaintiff, and carried him to the Cris, © 
would have cut off' bis Head, and the Defendants came and luid their F:is 
peaceably upon the Plaintiff, and carried bim to the Honſe of the M gar, © 
prayed bim to keep bim in bis Houſe all that Night, in Salvation of bis Lie, 
by which he was there all the Night, which is the ſame Aſſault, Batter); 
and Impriſonment of which the Action is brought; and {aid that he did 
not make any Fine &c. And the beſt Opinion was, that it is a 60 P., 


without ſaying that the Rebels were there watching all the Night, ſo 5 ” 
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could act kt the Plaintiff at large ſouner than they did; and 2 
without traverſing abſqire hoc that they tnpriſoned biz til! he made Fine ; for 
then he traverſes that which he juttified betore, and allo the Impriſon- 
ment ought to be anſwered; tor otherwife he thall recover ages for 
thc one, and tor the other. Br. Faux Impriſonment, pl. 3. Cites 34 H. 


6. 

4g Treſpaſs of Imprifonment ; the Defendant jnftified, becanſe he bim- 
felt brought Act ira of Delt agaimſt the now Pinintiff in the Court of the Tower 
of Loadoa, and it was return d ivihil, by which Capias iſſued to the Bailiff 
there to take the Plaintiſt, aud the now Dejendant fhew'd the Plaintiff to the 
ſaid Officer, by which the Officer rcok him by his Warrant, and return'd Ce- 
pi Corpus &c. which is the fame Impriſonment of which the Plaintitf has 
brought his Action; and the Plea was challeng'd, becauſe ic is an Im- 
priſonment by the Bailiſi or Oflicer who arreſted him, but is no Impri- 
tonment by the Detendant who thew'd him to the Officer ; and fo Per 
Cur. it is #o ler, nateſs he [crys further that be required the Officer to arreſt 
line by his Warrant, by whico he did it, and then this Requeſt, with the 
Arreft by the Ofgicer, is a lawful Impriſoument in bim who requured bim; 
Quod nora. Br. Tretpaſs, pl. 307. cires 4 E. 4. 36. 

4 Impriſonment was juftified, becauſe the Defendant was in of 
Thieves, who bad killed F. &. and the Voice and Fame was that be was ©; 
zulty. The being in the Company is traverſable, but not the Voice and Fame; de 
Per Markham Ch. J. Br. Traverſe per &c. pl. 339. cites 7 E. 4. 20.— } 
Bur fee 11 E. 4. 4. 6. that the luc was taken upon the V vice and Fame; on, as ap- 
Quod nora. Ibid. * 7 16 
H. 8. 9. E. 4 20. But this is to be underſtood, if the Cauſe for which he was taken be Publict, but not 
where the Cauſc is Private, as for raking a Man's Goods in a private Manner, there he muſt ſhew ſpe- 
cially that the Goods were found with hum, and in his Poſſeſſion, and not to go by Belief, and to 
Credence to every particular Man, but he muſt ſhew ſome good and apparent Cauſe to the Court. Arg. 
Bulft. 149. and fays fo is 7 E. 4 25. Ibid. 152. Per Croke [ The Difference is where an Ofence 
at committed, ard Suſpicion withal, Common Fame will :, bur not where no ſuch Offence was 
committed, in Caſc of Wale v. Smith. 


A 


5. In Treſpaſs the Defendant juffified the Impriſonment of the Plaintiff, 
becauſe he aſſaulted F. NM. to have robb'd bim, by which the Defendant 
took him and put him in the Stocks. The Plaintiff faid that De fon torr 
Demeſne abſque tali Cauſa; and a good Plea, and fo to Iflue. Br. De 
ſon torr &c. pl. 39. cites 9 E. 4. 27. 

6. Tr of Aſſault, Battery, and Impriſonment at E. the Defer- g. Double, 
dant ſaid that a Man was robb d by F. S. and R. ſuch a Day, who came pl. 103. cites 
to the Honſe of the Plaintiff, and the Conftable arreſted the Plaintiff, Lecauſe 8. C. 
he had Suſpicion of bim, and becauſe he wwo:'1! not obey him, he commanded 
the Defendant to affiſt bim, by which the Dc; cadant put his Hands upon him, 
which is the ſame Battery; and after he went with the Conſtable to D. ia 
Aid of him, and there delivered him to the Gaoler, which is the ſame Impri- 
ſonment &c. and a good Plea; for it is as well the Impriſonment of the 

0 as of the Conſtable, and is not double, viz. the Power which 
every Man has to arreſt a Felon, and the Command of the Conſtable; 
but it is not good unlefs the Defendanr ſbecus Suſpicion in the Plaintiff, as 
=p that he was a Man of ill Fame, or a FVaogrant doing no Work; by 
which he pleaded fo. Br. Trefj pl. 335. cites 17 E. 4. 5. 

7. Falſe Impriſonment again A and Commoign; the Abbot 
ſaid that N. J. came to him ſuch a Day and Tear, aud ſaid that be was in 
Doutt of his Life ly R. who intended to kill and deſtroy him, and prayed 
his Advice and Counjel, wh counſelPd him to go to T. V. Fuſtice of Peace 
for a Warrant of the Peace, by which he obtained a Warrant, whereby 
the Plaintiff was arreſted to the Peace; and the Officer ſaid that it he 
would not find Surety, that he would carry him before the Juſtice ot 
the Peace. And the Opinion of the whole Court was, that the Plea 

amounts 


— 


reſpals. * 


him; for he ought to ſay preciſel 
— 1 Per Firzh. 


wite 


Impriſonment, pl. 1. cites 27 


9. In Falſe Impriſonment, 
Cm. _ RR N 4 

not be amerced for this Falfiry ; for there was good Cauſe for the 
Arreſt, and this is only a Defence, and nor by Way of Action, as an 
Avowry is. Jenk. 184. Pl. 77. 


* 


N (F. a) lmpriſonment. Juſtification. For what Canſes 


it may be. 
Br. Falſe 
ment, pl. 13. may juſtify the Taking the 
—_— comes back into Eng 
tort &c. pl. „ admitted. Jt ſeems 
46 cites his Abſence whether be 
juſti 1 4 Villein by of 
hs e jy the e- F. fal Ee 
40. cites 33 E. 3. and Fitzh. Tit. Treſpaſs 253. 
F. a. 2) Treſpaſs juſtifiable by Officers. | By 
| IV arrant. | 

Cro. C. . there be the Pariſh of D. and 
pl. 6 885 l ei n Nn er 
accordingly, M 60 Years and more before the 
Court faia, Poor, and all Times after has been 
thar it is not of 
like to an 
Officer's 

an 
Arreſt 
Warrant 
— 

4 - 
MM of the Inhabi 

which, 
be Error, 
the Ofh- 
cer muſt 
not contra- 


: 
| 


; 
1 


. 
— „ —_ - — ns ——_ 1 - 


>. ih. tre 


Hill. 1e Car. B. K. between Vichols and Walker BJUDS'D, Upon d has 2 Gene.” 

Special Verdict tounz at Bar. Tr. 10 Cat. Rot. 222. 1 
ct ion. 

here the Juſti-cs of Peace have bur a particular Juriſdickion to make Warrant to relieve Rates well 

aſſe lo Jo. 355 pl 4 SC adjudg's that Fretpatk lay. S C. cited Arg. 4 Mod. 3.49. in the 


Caſe ot Crump v. Holfor 4. 


rum By his Argu- 
is given ment in the 


gole, 2 
tw. in tha 


as 
( — 1 * 


= alter a 
n T1 


upon Demurrer. Intratur Tr. 10 Car. Kot. 372. 

3. In Bill of Treſpaſs it is not denied by the Plaintiff, but that the The Sheriff 
Sheriif, by Capias awarded wpon Iadiffment of Treſpaſs, may break the , break 
Houſe, or the Doors of his Cloſe, to ferve the Arreſt. Br. Treſpaſs, pl. Chef, 
make Exe. 


2.9. cites 27 Afl. 37. bur ſee thereof 18 E. 4. 4. 


cution 
2 ver Cur. But he may take the Goods or Body for Execution. Br. Treſpaſs, . 
cites 18 E. 4 4 


What an Officer does by Colour of Faſt ice or Office, is excuſable. See 
Kelw. 66. b. pl. 8. 20 H. 7. Anon. 

5. When a Court has Furiſdiffion of the Cauſe, and proceeds Inverſo A in Treſ- 
Ordine, or erroneouſly, no Action lies againſt the Party that ſues, or N the Br. 
againſt the Miniiter ot the Court that executes the Precept or Proceſs of gu age 
the Court. Refolved. 10 Rep. 76. Mich. 10 Jac. in Cafe of the Beafs in 
Marſhalſea. | a — 

cauſe Bo 


was Bailiff f the .1/anor of D. and J. S. recoter d Damages wpon Plaint againſt the Plaintiff in the Cre 
Baron; and the Defendant, by Precept to bim directed, made Execution. The Plaintiff ſaid, that J. F. ſued 
againſt im Plea of Franitenement there by Plaint, where none ſhall anſwer of Franktenement there, un- 
leis by Writ, by which he demurr d upon it; and yer the Court awarded Damages againft him for 
nat defending, and —_— s for the — > wh he bl Merry 
nom Judice, and demanded Judgment, and pray d Damages, and ward he took nothing by his Bill; 
for the Officer ſhall not be grieved as here, for the Judement is not cid; but ſhall hate Error or F.lſe 
cap wo but ſhall nor have Aſſiſe ; becauſe the Land lies within the Juriſdittion of the Curt, tho' they 


t to have held the Plea by Writ. Br. Treſpaſs, pl. 238. cites 22 Aff. 64. 

if the Sheriff arreſts a Peer on a Capias in Debt out of C. B. he is exculible, becauſe the Court has Ju- 
riſdiction of rhe Cauſe. 10 Rep. 76. b. in Caſe of rhe Marſhalſea 

Treſpaſs againſt an Officer, who juſtiſied by a Proceſs our of an inferior Court ; but becauſe the Cuſ- 

tom was not purſued, Judgment was againſt him. Hale Ch. |. took this Difference: If an Officer, for 
his Excuſe, juſtifies by Proceſs according to Cuftom, cut of an interior Court, tho the Cuſtom be bad, the Of- 
fcer ſhall be excuted, and the Judgment is not void, bur voidable; but if the Cuftom be not purſucd, 
the Officer ſhall not be excuſed ; as if a Cuſtom be alleg d in a Court after a Plainr levied to take aut 
Proceſs, urd he alleges th:t Proceſs was taken out, (bur alleges no Plaint levied) he is a Treſpaſſor. 
Freem. Rep. 356. pl. 449. Mich. 1673. Bennet v. 'Therne. 


6. But when the Court has act FuriſdiFion, all the Proceeding is Co- 4 where 
ram non Judice, an Action lies againſt them, without regard to Precept — 
or Proceſs. Reſolved. 10 Rep. we Caſe of the pms 3 a Court of 4 

6 ulit. 


Cnc, Zulſt. 64. Weaver v. Clifford, 8. P. Per Fleming Ch. J. and Dode- 
which was ridge J. 

made cat 

rhe . ion, cr of Land which lies ont of the Juriſdifion, and the Plaintiff or Demandant recovers, 
has Execution, there Treſpaſs fies ; for it was Coram ron Judice. ry here, ana fo a Dicer/:ty c ber 
the Court may hace Turiſdiction of the Thing by fome Means, and where it cannot have Jurildiction oy 
any Means. Br. paſs, pl. 238. cires 22 Aff. 64. 

But where 2 private A& Parliament eretted a Qurt of Conſcience in B. for all Matters under 405. and 
enatted, that all Tudgmerts for ſuch Matters elſetebers ſhould be mevely cid; yet a ſudgment hid in the 
Town-Court for a Matter under 40s. where this Matter was not pleaded, is a Juſtification of the OG. 
cers for tuking the Defendant in Execution. Carth. 274. Paſch. 5 W. & M. B R. Prigg v. Adama 
2 Salk. 674. & C. accordingly. —Skir. 3 50. 366. 407. S. C. 


Soif a Tu . If uftice of Peace makes a Warrant to arreſ one for Felony, who i 
rc of Pace agg indie tho” the Juſtice errs in the Warrant of el kalle! . 


ſerce in bis ſonment lies not againſt him who executes it. 10 Rep. 76. b. in of 
— the Marſhalſea, cires 14 H. 8. 16. a. 
. 
- 2. appoints, that all ſend their Horſes and Carts to work in the Highways, (not having a reaſonable 
Excuſe to the .) Ia Complaint be made to a Juſtice of Peace, that ſuch a Man did not ſend 
his Horſes &c. and he makes a Warrant; but mentions nothing in the Warrant of his having ſent for 
bis Excuſe, yer the Officer all nor be queltion' for execuing ir Vent. 273. Trin 
db v. ilor ——-Freem. R 


id, 407. pl.; 


uſtice. 
Action of Treſpaſs will lie againtt Officers for taking ors or 
| INES claims Property when 
them, ake them, notwithitanding 
; this ſpecial Matter muſt come in by way 
by the Plaintiff; Per Ch. J. Carth. 38 1. Trin. 8 W. 
in Caſe of Hallet v. Byrt. 


ſo there is a Difference between a Replevin and other Proceſs, in 


tor in Replevin they are expreſsly commanded what 
Bur in Writs of Execution the 


S 


the Statute 3 L 
= 


y 
by impriſon'd until he paid 
; to Whereot the Defendant, bei 
this Court of Hours. And upon 1 
aence, dant did not anſwer the Detaining, inti 
et the Plea is well gh; for the Impriſonment, and 

Offices is ue, is the Cauſe of Action; 
detain gravation. And it he had fai 
in Cuſtody EU they held the Plea 1% becauſe 

O_ tain ought to have replied it. C ea ill, becauſe 
— the 8 70 carry the Plaid to the Counter ; and tho he confeſſes be 
to him ; for detain d bim 6 Hours, he does not it was in the Counter, or in carry- 
neither he ing him thicher. And this differs from the Caſe Arreit; 
or the She- for in ſuch Caſe the Oilicer may make any Place hi 
<ceive it, Writ is Ita quod Habeas Corpus ejus Coram &c. apud Weſtm'. which 
unlefsir is a general Authority; but here it is a Special Authority to carry hi, 
is upon a | 


* 


2 W W — 


' — a — <4 
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the Counter. 1 Salk. i Fn. ; . Fr. Bo. 
7 I F 


| wards in 
Hillary Term, for this Reaſon, Judgment was given for the Plaintiff Skin 

Holt Ch. J. faid, If the Plaintiff weuld take Advantage, he ought to 2 
cadem 
'd. 
the 


S. 
the \ Jhew that 2 s. 6 
that the detain'd tim afterwarcs; otherwiſe the Quouſque in 
to be arſwer'd ; and tho” it ſhould be a Variance, yet the Concluſion, Tra aids 
2 3 Salk. 219. pl. 6 S. C. by the Name of Swinfead v. | r And Holt fai 
ial; but — 


15 
the Detainer had been aſter Payment of the 9 s. 6 d. it had been 
11. If there be 20 Fadgment, and a Cz". . or other Execution 
under 


have ſer it forth in a Replication. 

taken our, the =——_ JF Ly —_ him in the 

Execution are juſti there be no judgment. But if a Stranger 

of his own Head inter poſes, ie and he fers on the 

Sheriff ro do Execution, he cannot juſtity this. Or ſuppoſe it be the 
: | the 


„* and afterwards Execution is 
ſued out rhereupon, and executed, the Officers who execute it are excuſed, 
but the Plainritf is liable ; for the Officers are in no Fault; 1 
obey the Proceſs ot the Court. 2 L. P. R. 260. Tit. and 

13. In Treſpaſs for taking Goods, the Defendant I 

A in the Sheriff 's Court in London, and that be was Serjeant 595: 
| at Mace, and a Precept came to him to replevy thoſe Gude, which be did g 3 

ingly. The Plaintiff demurred. And per tot. Cur. the Plea is 

ill tor want of ſhewing a Return; tor wherever a Principal Officer is to in allCapia:'s 
juttify under a returnable Proceſs, he muff few that ſt 
turn'd as he is commanded to do, and thall not be protected 
he ſhews he paid a tull — —— ES. but 
nate Officer, as a Bailiff, may. In this C Defendant is 
Gihoun 5 ai} Whip FILLER, Cneſox WACK By JUNE, Wn. 
Proceſs ; and Jud was enter d for the Plaintift. Salk. 409, 410. 

pl. 5. Hill. 12 Will. 3. B. R. Freeman v. Blewit. de 
for executing them, he cannot juſtify without ſhew ing a Return —3 Salk. 220 p 4280 oy that be- 


cauſe the Pluries Replevin commands the Sheriff to replevy the Goods, vel Caufam nobis 
therefore he a:ult return the Writ, otherwiſe this Inconvenience might happen, ( viz.) that if the De- 


Writ was re 


2 — 1 for he ene 
ire judgment whether eturno or a as in Withernam, or a meer Nonſuit.—Ld. 
— qr S. C. adjudged accordingly. 


14 An Arreſt of a Criminal without a Warrant cannot be made good 
by a Warrant ſubſequent. 2 Hawk. PL C. cap. 13. pl. 9. 


| — 
(Fa. 3) Treſpaſs juſtifiable by thoſe who are aiding . 
Officers. 


L IF a Latitat comes to a Sheriff to take J. S. and the Sheriff Cro. C. 445. 
1. makes his Warrant to certain Bailifts to arreſt him, and rhe f 11% Cie 

Bailifis arreſt him, and after the Arreſt J. D upon the Intreaty of the 8 0 - 4 | 

Bailiffs kceps rhe Friſoner in his Cuſtody till he is delivered by the jucg'a for 

Sheriff; this is good Matter of Juſtification for J. DO. in an Action the 

cr Falle Jpriconment brought again? hem by J. S. Vill, xx Car. e 


« 
lis 


= Wn 3 


it was ob- B. R. between Girling and Allen. Per Cutiam adjudged _ 
pon Sheri Demurter. Intratut. Tr. 11 Car. Rot. 339. _ 


did not return the Writ. Jo. 378. pl. S. S. C. adjudg'd. 


See pl. 1. 2. Jf a Stranger after an Arreſt of a Priſoner 
above. mas comes in 
ner m their | 
ts juſtiftable | 
of Falle Jmpriſonment. Pill. 11 Car. 
Girling and Allen. Per Curiam. 
3. Treſpaſs of Battery by J. The Defendant ſaid that . wounded . 


to Death and one W. a Conſtable ot the Ward came tu attach him, and be 
flood in Defence, and he came in Aid of the Conſtable, and the Ht which 
he had, was De ſon tort demeſne &c. Judgment &c. The Plaintiff faid 
that De fon tort demeſne &c. Br. 12 pl. 110. cites 38 E. z. 

4 Treſpaſs againſt 2 of a Horſe taken, the one ſaid that he is Bailiff, 
and attach d it by Plaint enter d by R. againſt the Plaintiff, and the other 
ſaid that he came in Aid of the Bailiff. Br. Treſpaſs, pl. 402. cites 41 E. 


3. 29. 
5. Aſſault and by Husband and Wiſe againſt the Defen 
a Conſtable, and 2 others, who to all bus the Aſſault Net gilt, 
and as to that, the Detendant j»fified that the Wife was preſented in the 
Leet to be a common Scold ; the Steward made a Murrant to the 
Conitable to puniſh her ing to Law, and the Defendants went to the 
Plaintiff” s Honſe to execute the Warrant, and the Wife aſſaulted the Cu- 
fable; wherefore he commanded the other Defendants to lay Hands uam ber, 
and take her, which they did Molliter. It was holden by the Juttices to 
be a Juſtification, altho they seither ſbem the Day when the Lan 
14 nor that the Plaintiff *s Honſe was within the FJuriſdifion of 
the nor the Steward's Warrant ; tor that theſe were all bur Induce- 
ments to the Bar and Juſtification, and the Subſtance is the Preſentment 
and the Command of the Conſtable. Mo. 84”. pl. 1147. Hill. r3 Jac 
B. R. g's Caſe. 
6. T for entering into Plaintiff's Honſe, and taking his Goods ; 
Defendant juſtifies by V irtue of a Repli vin out of the Sheriffs Court in 
and a Precept thereupon to F. F. an Officer, and Defendant came 
in Aid of him. Plaintiff replies, That before the taking away the Gods he 
claim'd Property in them, and gave Notice thereof to the Defendant. And 
the Queſtion, upon a ſpecial Verdict was, whether the taking away after 
Claim of Property, and Notice thereof, did not make him a T paſſor ab 
initio? And held per tot. Cur. That he was a T or ab i 
for tho the Claim ought to be to the Sheriff or 
to a Perſon that comes in Aſſiſtance, be not enough 
Execution illegal, if the Officer does not deſiſt, y 
him that comes in Aid, that Claim of Property is 
1 6 Mod. 139, 140. Paſch. 3 
V. | 
It is a good Plea for a Stranger, that he enter d i 
of 2 Bailiff who had a Writ of Execution, and took 
need not ſay that be did it by Command or 74 the Bailiff ; For every 
one not may, but is by Law, bound to ai Officers in Execution of 
Juſtice. 10. Mod. 24. Trin. 10 Ann. B. R. 'Templeman v. Caſe. 


(Fa. 4) Juſtification by Officers. Pleadings. 
oof theſe}, 3 2 


| a F. N. rid non 
| 'd a 7 
w the Maſt 225 7 


who — the * td 4 — by A 
by others and not by _ 9 


„Jer the Sum of 20 Marks ther there adj 
Plaincilf faid har De ſon tort demeſne 1 —_c- 
verton faid, this is no Plea ; eee enk nnd, in Gans Facts 
wo him directed &c. it is no Plea that De fon demeſne without ſuch 


3. Treſpaſs for Beating and I foning bis Wife &c. the 
iel by Warrant from the Sheriff; ce — ied De injuria ſua 


propria abjque tali cauſa. 'The Plaintiff had a V it was mov'd 
for a Repleader, becauſe De injuria ſua propria is Plea ro Marter 
of Record, bur tae Plaintiff aug br to have travers'd the arrant ; but ad- 


8 Raym. 50. Mich. 13 Car. 2. B. R. Col- 
er 

In Treſpaſs the Defendant, as Bailiff, juf#i Warrant on Reco- 
K* — Cure Raven, not ſhewing 5 
3 for which Cauſe 

_ Ten x Keb. 840. pl. 26. Hill. — EIEeS 


J. In Treſpaſs of 


cient, and better 1 the . the 
Replication, 1 Sy — 8 oller 4 
without Trav ian. 2 
oy 2— v. Whod. | 
by a Fudgment in 2 


293. pl. 7). Mich. 19 Car. 2. B. R. 
6. In Treſpaſs, r 

an Habere Facias Poſſeſſionem, and Warrant thereon, by which he was com- 
manded to put the Plaintiff in Ejectment in Poſſeſon, by Virtue whereot 
he enter'd — Houſe &c. and took the Goods and put them in the 
Highway, and the Plaiatiff ref uin 1 go ＋ he thereupon molliter mantts 
impoſuit to turn ber out, and ſbe de injuria ſua propria aſſaulted him, by 
which be defended himſelf, . Hoc — he was Guilty before the Warrant 
or after Return of the Writ ; the Plaintiff replied De injuria ſua propria, 


without auy Traverſe, or without ſaying. Agr ue tali Croſe 2. 25 d upon 
Demurrer that this Replicar ion was il 255 ria 


is no good Iſiue in any Caſe without the Words Abſone b tali l Cat dk in 
L its 
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this Caſe either the Writ of Fotſetſion or the Warrant upon ic ought to 
v. Lowder. 


Goods of 6ae Dunn, and 
e and _ the Coods ; Ore 


8. Where an Action is brought againſt an Officer, or his A ſſiſt 
executing of a Capias ad fatistaciendum, he need not ſet forth the 32. 
ment, bus only the Writ and Warrant; becauſe he is an Cficer of the 
Court to execute the Proceſs of the Court; And it the Froceſs be errone- 
there is 4 —Y 1 the Proceſs upon, yer the Officer 


is Duty to the Court, who will 
the Action he brought — the Plaintif in the 


if 


ix Pleadings, which were drawn up on the Pre- 
in 1 Cr. and March, the Plaintif demurr d, 
bur in the Reſolution of the Court, 

Diſtreis; 


1 . 
Difference between a Fuſtification in Treſpaſs, and an Avotrry in Replevin, 
that the — — 9 theretore not traverſable. 
mo 222 of Excuſe ; _— it is ſufficient 
ro fay, Præſentatum exiſtit, but in Avowry he ought to bew the Thing 
Was done, as well as Preſentatum exiſtit. — Aich 7 W. z. 
B. R. Lamb v. Mills. | 


paſs of the Officers will not lie for taking Goods &c. by 
A 


- 


Ireſpaſs. 


— 
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(G. a) Treſpaſs ab Initio. What A& ſhall make a Man 
Officer or other | Treſpaſſer ab Iuitio. 


1. I F a Banenters into a Authority of Law, and abuſes The Caſe 

that Authority, he ts a Tr ab Jnitio for the firſt . — x 
For it ſhall be intended that his firſt Entry was to this — GC 
Co. 8. The ſex Carpenters. 146. D. 11 D. 4 75. d. | 


to a Tavern, 
Quart of Wine which they call'd for, but went out again, and refuſed to pay for the W. inc. 8 


and dr2n'c a 
2 did not make the C Treſpaſſors ; for that N and 

not arpenters > was 2 Nen-feaſance, no 
Non- feaſance ſhall ever make a Man a Treſpaſſor ab Initio ; Per Coke Ch. I. Roll Reb — 
feaſance cannot mate the Party that has Authority or Licence by Law to be Treſpaſſor ab Iritio. 8 
Rev. 146. b. Mich. $ J. The Six Carpenter's Caſe. 

If a Man diſtrain Cor» in Sheaves, ard threſves it, or comes to 2 Tavern, and fteals a Hamper, in theſe 
Caſes they are Treſpuſſors ab Initio, and the very Entry is puniſhable, which at firſt by the Licence 
in Law was good. Otherwiſe it is of a Licence in Fad, as Yelv. J fays; for this excuſes the Entry, tho” 
tortious Act enſues, and the Party ſhall be puniſh d only for this in which the Act is tortious, and for 
nothing more. Yelv. 96. Hill. 4 Jac. B. R. Bagſhaw v. Gaward. 

ge Coe is e's rr Intent, and he uſes this Liberty to another Intent, or 
mifuſes ir, he ſhall be a Treſpaſſor the Beginning, if not that ir be in ſpecial Caſes. Perk. S. 190. 

The Difference is letcreen @ Licence in Fact, and a Licence in Law. Perk. & 191. 


2. As if Leſſor enters into the Þouſt to ſee if Waſte be done, and * Br. Treſ- 
there ſtays all Night, he 1s a Creſpaſſor ab Jnitio. * 11 h. 4 75. b. c 
Br. Replication, pl. 12. cites & C Firth Tit. Treſpaſs, pl. 176. cites 8 C—S.P. Br. Li- 

« 96. 


cence, pl. 17. cites 21 E 4. 75.——So if he enters to ſee Waſte, and breaks the Hedge. Yelv 
Bagſhaw v. Gaward. 


of takes t as for 8 Rep. 146. 
of rhe King, and aſt . hem in a Barker, bt is a Cg ab 2 <= 155 
Initio, 18 P. 6. 9. b. 2 


Lr e and Lane 90. 
s them in the mar, tho” the Search 
: s 3buſer | | in Law will make him i , 4 
Exchequer. G1 


Curiam. 
5. If a Ban comes to a Ta 


vern, and will be 
the Night — if he 1 Lp 
but conrinues there all the Night, de is a 


11 . 4 75. b. 


away the Cp without the Will of the Taverner, now he ſhall be puniſh'd for his firſt Entry; for ir 
cannot be intended that his Entry was unto any other Intent but to ſteal the Cup: for the Law cannot 
S Act done, ex poſt facto. Perk. 8 191.——S. P. Br. Treſpaſs, pl. 362. 
Cites 22 E. 4 5. 


So if he breaks open a Hamper, or ſtrites a Servant of the Houſe. Br. Replication, pl. 12 cites S. C. 


6. It a Conſtable rakes my Goods in his Dill, being waiv d by a Fe- 
lon who robb' d me of them, and keeps them to the Uſe of che Owner; 
ſo that his firſt Act was lawful, tho he retuſes to deliver them to me 
on Demand, he is not a Treſpaiſor ab Jnitto. Tr. 4 Ja. B. R. be · 
— alsrave _ JReznes. * di BE. BofÞ 6 
J. It a Pan rakes my Sheep Damage ant, 1 render him ſufi- ** 
cient Ameuds belore the Impounding, and he retules it, and drives the 3 11 


agrees 7 E. 3. 8. 


that with this 
4 * 


Hull in 13H. 4 1 


of 


Ee 


ell abridg d in T. Treſſ 


Treſpaſs. 
Ss Caſe, and 
Caſe; und that ſo is the 


. in the 6 C 


* 


8 


Maſter of — 


6 1 pas 11 RR 11 Hl : 
+ 5 Tapes 15 17 Ta 
„ Joie 15 1 
„ e JE: 
| > 
4 i: 
& Fx f 

FT 1 1 11 

- 1 e =. ] 

775 1 1 
7 eld Ft j p ry £7 of Sy 
SLIT iy 84. 761 n 
1 45 52 5 eile 92402 hy: 211141125 5 


13. If 


have 2 d. tor every Hide of every Sheep, Com, 
bull d within the lam Dill, and for Non payment 
Hidrs ec. and aftcr che Builitis do rake certain Hides for 
&c. and tann them, and convert them into Leather; 
Creſpaſſers ab initio ; for the they 

des would 


away from the Owner, ſo as he cannot have them again. Bur, per Popham, in ſome Caſes one may 
medule with and wea Diſtr-f., where it is for the Ohaner's Benefr ; as where one diftrains Armour he 
mav have it ſconr'd, to avoid Hu; fo if one dillrairs Raw Cloth he _ have ir Full'd, becauſe it is for 


the Owrer's Benefit; but this Tanning is a Mears of taking away the Thing itſelf. 


ram Spe al Baits to rake rhe Body of the Party Ny tn the l x7. Girl 


t, and they b Force thereof take him, and J. S. N 
— E y Their Command als after the Sheriff — — 


yet no Ac — 
becauſe his Act 


— 
Ga 


2 


turn the 
cauſe J 
turneng 
: of 

I * 
makes a 
according 


8 
4. 


72 
5 


17. Ik J. S. be a Searcher of Stuſſs, 
the others as Servants ti the (aid J. S. to 


ment of J. S. yet if J. 
ſent to rhe Abuſer, pet he ſhall be 
im the Ercheguer, Cs Caſe. ot 

r 
ab initio, hut an Action on the Caſe lieth; yet for miſuſing an Authority in Law, Treſpaſs lieth ab initio. 
Lane 9. Gibton's Cale. ——S. C. ſupra, pl. 4 


13. Tf a Capias be diretten out of an Inferior Court to the Officer of 
the Cant, 2 J. S. and he takes him accordingly, and does not 
return the Proceſs, he iS a Creſpaſſor ab Imtio, becauſe it is S. 

2 
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Deftlt, malinuch as himſelf is the Officer zo ought t return 
i, 900-19 as e wird this ee +4 0 
> Ir an FF. 


murrer, upon an Impriſonment 
tratur Tr. 4 Car. Not. 51. 


. WS relpaſter ab 
mitio ejus at the Da of the 
Re E. 4 7. b. 9 E. 

90. 2 0. 6. 26. 


ir is otherwiſe. 5 Rep. 90. Trin. 42 Eliz. in the Exchequer, Hoe's Caſe. And Ibid. 95. b. in a 
Mars of che ey wes? & is fol, that where the Words of the Writ of Fi. Fa. are * 
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Duty 
5 
chile, 3. 
The Bailiff 22. the Sheriff, 
is bur the : 
Sherif®s Ser- WD Ye ſworn, and a 
no r 
Means to Sizes 
make rhe 
Sheriff to the 
return the Car. 
Writ, and 
the Arreſt 
it 21 and ſhall not be made illegal returning 
Bailift was legal, and ſhall not by the Sheriff's Act in not ing the Writ. See 
Cro. C. 44-. Girli g' Cafe —— To. 378. S. Per — upon a meſne Proceis the Bailitf who 
acts by a Warrant from the Sheriff is not liable in Treſpaſs, if the Sheriff does not return the Writ. 


* 
—+ < 
5 
\© 
A 


Bailiſf Errant returns the 
Sheriff does not return the 


b. by Read, and 2: h. 


Cro. C. 446. [24] 13. (5o] It the Sheriff upon ſuch Proceſs makes ſpecial Bai- 
ing's Girl- lills, and they take the Party, and the Sheritt does not oak, rw Wri 
S. C tha there be not any Defauit of | 


babs 12. But in the fad C 


y and Warrant tu the 
Wrir, pet he is erculed. 20 
22. 


Jo. 378. 8 C. atjudg'd accordivgly——See pl. (22.] 11. Marg, 


[25.] 14. Tf a Ban makes his Executors and dies, and aficr the 
Ex find, anjongſt other Gocds of their Tettator, an Obliga- 


ecutors 


J) „ — —— 


Treſpaſs. 
tion, by which their Teſtator was bound to J. D. and 
that the Obugation was 

Was paſt, break the Seal, 


come lawtiwily to it, ſciacet, by Trover. Dill. x: Ja. B. between 
Higgiubottam and Steddara CO | 

26. If a Man may juſtiſy the Taking at one Time, it cannot be tortious 
aſter without frecial latter, as Miſdemeancr after, as it ſcems. Br. 
Treſpaſs, pl. 311. cites 7 E. 4. 3. 

27. The Defendant juſtified by Preſcription for 10 Load of Wood 
tear 1 burn, and to Load to repair Pales between Michaelmas and C, 
mas, abſue hoc that he is guilty before Michaelmas, and after Cbriſſmas; 
and * faid thut he 2 Neg in the of de hoc 
that the Detendant and his Anceſtors &c. and travers'd the Preſcrip- 
tion, and it he expexds it in other Purpoſes than in Burning or Repairi 
Pales, Treſpaſs lies; Quod nota the Miſdemeanor after makes Treſpaſs to 
le. Br. Treipaſs, pl. 3 18. cites 10 E. 4. 2. 

28. It the Lord comes upon r and takes and chaſes away 
a Beaſt, and impounds it, the taking be deem'd as for a Diftreſs ; 
bur it he * &i//s rhe Beaſt, this ſubſequent At is a Declaration of hi 


oO * $. P. Br. 
tent ion ab Initio, and will make him a Treſpaſſer. 9 11. 8. PCr x.jconce. ui 
Cur. in Do.wman's Cale, ſays with this accords 12 E. 4. 8. b. a8 Ee 

& 75- 


4 oY 

29. If there be Lord, Meſae, and Tenant, and the Lord diffrains the 
| Beaſts of the Tenant tor Rents &c. paid by Meſne, if the Lord will not 
' ſuffer the Meſne to take the Beaſts of the Tenant ont of the Pound, he is a 
Treſpaſſor ab Inicio. 9 Rep. 22. b. in B. R. in the Caſe of Avowry, 
cites 13 E. 4. 6. a. b. 

30. It one takes a Diſtreſs Damage feaſant, and drives it into another S if ſuch 
Cuntr, and there ſells it, this makes him a Treſpaſſor ab initio. And. "I ſo 
65. pl. 139. Mich. 23 & 24 Eliz. Pleadall v. Knap. — rs 


| ng 
ent 
tice, be miſuſed, Dut quære if a Diſtreſs be taken for a Rent charge, and be miſuſed. Perk. & 191. 


Ser- 
31. Detainer in his Houſe of one who comes there voluntarily is a 
Caption; Per Coke Ch. J. and Croke J. Roll. Rep. 241. Mich. 13 Jac. 
B. R. in Cafe of Withers v. Henley. 
32. It the Sheriff has not any Writ, and wakes 4 Warrant to J. D. to 
arreit J. S. an Action lies tor J. S. againſt J. D. for this Arreit, and 
againtt the Sheritt likewiſe ; Per Jones J. Jo. 379. pl. 9. Hill. 9 Car. 


B. R. in Girling's Cafe. ; 
againſt a Conſtable, who had made a Search in 
by 


33. Action ot Battery ö 
the Plaintiff's Houſe for ffolen Good Virtue of 4 Fuffice of Peace his 
Warrant, to ſearch in all ſuſpicious Places ; and upon the Evidence it ap- 
peared the Defendant in this Search did pull the Cloaths from off a Woman's 
Bed, then in her Bed, to ſearch under ber Smock ; And this was holden to 
de a Miſdemeanor in the Conſtable, and all with him, and did make all 
their Proceedings in this Place illegal from the Beginning. Summer 
Aſſiſes 1636. Coram Barkley J. Clayt. pl. 76. Ward's Caſe. 
34 It one impriſon'd be detained by the Gaoler for not payi on- 

alle Fees, it ſeems that this does not make it a Falſe I ment ab 
Initio. Skin. 5o. Trin. 34 Car. 2. B. R. in Caſe of Elliot v. Beſey. 

35. In Battery and Impriſonment the Deſendant jultified by Attach- 
ment out of Chancery, that rhe Sheriff aſter Delivery ot the Writ to 
him made his Warrant to him 27 May, by which he took the Plaintiff 
the fame Day, and traverted all Time betore the Warrant or after the 
Return of the W ric. The Plaintiff mainrain'd his Declaration and tra- 
verſed that the Writ was deliver'd to the Sheriff before the Battery and 
Impriſonment. "The Detendanr rejoin'd that before Return of the W ric 
he was deli cr'd to the Sheriff, viz. on the faid 27 May, and that _ 

Ps 


the Arreſt he had no Notice ot its not being deliver d to the Sheriff 

The Plaintiff ſur-rejoin'd, that before the Arreſt the Writ wis not deli. 

ver d to the Sheriff. The Defendant rebbutted as before, that he bad no 

Notice &c. 4p 34g &c. Upon Demurrer, Judgment was given 

tor the Deſendant; For 1. It is not material whether the Writ be deli. 

ver d to the Sheriff before the Warrant and Arreft or not, fo long as in 

Rei Veritate there is a Writ which warrants the whole. 2. There be. 

ing a Writ and a Warrant thereupon, the Bailiff thall not be charged 

tor the executing it; for he was neither privy nor had Notice of the 
2 to reren 

ice, which the Plaintiff has refuſed to accept. 3 Lev. 93. Mich. 

Mod Car's. C.B. ks warded againſt T. tefed 27 April, 4 
3 Mod 236. 36. A Hiri facias was 2 A 27 April, and after. 
Trin. 4 Jac. wards, viz. 4 24 of perl. be d @ „ and the 291% of Apri 
the Sheriff took the Goods by V irtue of the Fiers facias; atterwards an 
tent 5 the Exchequer, whereby the Goods are taken out of the She. 
er which the Commiſſoners of Bankruptcy make an Aa- 


rors, Aﬀgnee brings Treſpaſs againſt the Officers 
= CB. the I of lene. The ime Herd of inion, 
S C. and a Conſtruction ſhould not be made to make the Officer a Treſpaſſer 


mentions the by Relation; for the Taking was lawtul at the Time, and Baily and 
Judgment KK Caſe in Siderfin was agreed per Holt and Dolben ; 1 
the 8. 5 for the Defendant Nifi. Comb. 123. Trin. 1 W. & M. in B. R. Lec 
does ne mere v. Thoro good. 


otherwiſe 
reſſ 


baſs lay not againſt the Officers, tho Trover would againft the Party. Aud Judgment for the 


37. Where it is apparent to the Officer, that the Canſe of Act ian aroſe 
ſdlict ion, he is a T ing it: 5 
— COLTS. I Salk. . E 1 v. Denning 


aſtification by Officers. Proceſs. Exe- 


VR ion. What Things done in Execution of Proceſs may 


ciution. 


be juſtified. 


i Exconcion, and fd the Goods, and deliver 
powders, and he did the I Goods v 
Money in Execucion, and admitted for a good Plea. Br. Treſpaſs, 
22 Aff. go. 
. 3. If Recovery in Aſſe is bad in Ancient Demeſue of Land and Dama- 
— oL s after a Fine thererf levied at Common Law, fo that the Land is made 
ies Frank 


7.4 | free, yet the * Officer who ſerved the Execution for the 2 


— 


covered in ;he Aſſiſe, ſhall not be blamed, nor the Lord who beld the Plea, tho is Actus Cu- 

the Recovery be Coram non Judice; for they are not bound to take Co- '*>—— 
natance ot the Fine; nota. Br. Othce & Of pl. 6. cites 7 oem 
H. 4 27- cites 5, C 


In Replevin of taking Beaſts, it is a good Juſtification that A. re- Br. Execu- 
2 certain Land and Damages ta Ancient — ne, and that le is Bai. ton, pl. 26- 
lf, and by Preceps direffed to him ke mode Execution, viz. be ſold the acdc 
Beats and deliver d the Money to the Plaiatiff im Execution. And contra to the 
a good j uiti fication; for a Juſtification is to excuſe the Deſendant of Opinion of 
Tort only, and not to have Return of the Beaſts ; but Avowry or Co. 4 H. 6. 1. 
nuſance is to have Return Quod nora diverlitarem. And fo ſee that it is 
admitted that Bailff in Ancient Demeſue may fell the Beaits to levy a Sum 
to make Execution; Contra it was faid in orher Conrt Baron, which is not 
Ancient Demeſne. Er. Juſtification, pl. 13. cites 5 H. 4 27. 

5. In Treſpais the Detendant jy/tificd by ſhewing the Land to the Sheriff 
to make there the View to the Demandant in a Writ of Formeden brought by 
this Defendant againſt this new lain; and the Plaintitt faid chat De 
fon tort demieſne abique tali Cauſa, and the Defendant faid that fuch 
Caufe, Priit. &c. Br. De fon tort &c. pl. 26. cites 10 H. 6. 8. and 
Firzh.. tit. lilue. 60. Brooke adds Nota, that it was of a Houſe ; and he 
faid that he e the Decrs open and enter d and made the View. | 

6. It in Pracipe quad reddat the Court awards a Cape by which the Sheriff Br 
arreſts the Tenant; he fl all cor have Falſe Impriſonment tho? they amend tion, pl. 1. 
the Proceſs atter into Grand Cape; for the Act of the Court thall not Pre. ite 8. C. 
judice the Party who ought to be obedient to the Commands ot the Court. 

. Conſpiracy, pl. 1. cites 20 H. 6. 5. 

7. Treſpaſs quare Clauſum tregit &c. the Defendant juſtified becauſe Fer Land 
the Plaiatrff was amerced in the Court Baron of F. S. &c. and he by Com- which lies 
mand of the Court enter d, finding the Honje and the Cloſe open, and took for — without 
Diſtreſs. And a good Plea, w:ihout ſaying How the Cloſe was incleſed or — 
open. Br. Treſpais, pl. 439. cites 16 H. 7. 14. gain every 


vo Intere ſt there ;, and his Writ ſhall ſay Clauſum fregir, and the l vt in the Cum B e 
Parol. As Treſpaſs, pl 439. cires 16 H. 7. 14. 2 aron is good by 


8. Treſpaſs for Creating his Houſe ; The Defendant jf ies his Entry 
Virtute N arranti of the Sheriff upaa a Fieri Facias to levy ſuch a Debt De bonis, 
S catallis que fuerunt Philippi BHiſcop Teftatoris ; tempore mortis in manibus 
Lucretiæ Biſcop his Executrix ; and fays, That the Executrix was in the 
Plaintiff s Houſe cum bonis ſuis, aud for that the Deor ftood open, be enter d 
to levy that Debt &c. And it was thereupon demurred, and adjudg'd 
to be an ill Bar; becauſe he does not allege that Bona Teſtatoris were in 
the Houſe bur Bona propria Executricis, which were not liable ro Exe- 
cution ; but it Bona Teſtatoris had been there, it was conceived that the 
Entry had been juſtifiable. W heretore it was adjudg'd tor the Plainritt: 
Cro. E. 759. pl. 30. Paſch. 42 Eliz. in C. B. Biſhop v. White. | 
9. By the Common Law no Houſe can be broken by the King's Officer 
at the Suit of a common Perſon (bur otherwiſe a? the Suit of the King.) 
Bur by the Statute of 22 Fac. of Baakrupts, Commiſſioners may break the 
Houle ot the other tor Debt of the Debtor; And it Bankruprs convey their 
Goods to a Neirhbours Houſe, the Commiſfioners cannot, bur the Sheriff may, 
break the Houſe, becaute he is a ſworn Oſſicer of the King. The Com- 
miſſioners may break the Booth er Ship ol the other ro come at the Bank- 
rupt's Goods. Per Mr. Barchdale Lecturer ot Lincoln's lan in Lent 1627. 
D. 36. b. Marg. pl. 41. 

10. Sheriff on a Fieri Facias may break the Door of a Barn, without Re- 
queſt, to take Goods in Execution, unleſs the Barn is adjoining and Par- 
cel of the Ho.rſe. Sid. 186. pl. 1 1. Paſch. _ 2. B. R. Penton v. * 

6 N 11 It 


| 


(Ha. 2) Treſpaſs yuſtifable. [Entry into Land w 
Houſe. | 
I 


1. 
into 


cording| Garden, and eradt up certain 

$.C. Fly. and carry tnem away into the Houie of J. 8 

and adjudz'd being tha: the faid I recs are in the Houle of ]. 
oh my Entry into the laid ouie to | 


2 Lutw. 

_—_— not Felony, but dnl, 4 rretpals; and 
— that if the Trees hav vcen raken vp a Treſpaſſor and 
rake Hour, THEN iT JuP nat dern aum for me 

a Treipatſor by u Eatry. Mich. 16 
and Andrews, adjuog u upon a Demurrer. 

5. But othecmus ic had been, it rhe ſteal 


me do jitifiabie in a me. 
me 12 Juitifi Trelpais againſt 


FT 


: 
i 


if 


S if A. 


: 


: 


f 
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Ee: 
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= 
A 
0 
g 
a 
, 
+ 
Z 
EE 
Tf 
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Z 


Cale of Higgins and Andrews, per 
if 


FRA 
1 


4 
7 
; 


5 
x 


I may juſtify my Entry 

away 2 Per Dodcridge J. S C. 2. Roll 
— another, and — * into A's own . 

of the Land of a Stranger. But in no Caſe a Man can enter within my Door to tale his Goods. 


; 


| Per Ch rlain J. 2 Roll R. 208. in Caſe of Maſters v. Poolie. —— Becauſe every Man's Houſe is 
his Caftle, into which another cannot enter without ſpecial Licence. Godb. 283. pl. 403. Mich. 18 Jac. 
B. R. in Pollye's Caſe. 


6. Treſpaſs by a Chaplain of a Chamber broken, and Gold Rings taken 
and carried into London ; the Deſendane ſaid, that is Landon is » Cafes 
uſed, Time out of Mind, that when a Chaplain bas a Feme in his Cham- 
ber, of whom a Man has an ill Suſpicion, that Man ſball come to the Cunſta- 
ble of the Ward, or to the Beadle, and enter the Chamber and ſearch ; and 
that he was related to ſuch a Feme, and deliver d the ſame Rings to the Feme, 
who brought them to the Chamber of the Chaplain, and there the ſaid Chap- 
lain detain'd the Feme and the Goods by a great Time by which he and the 
Beadle enter d the Chamber and ſearch'd and found the Goods, and carried 
them away, as lawfully be might, judgment, if Action of the Goods or 
breaking the Chamber ought he to have; and becauſe the Plaintiff by 
Poſſeſſion of the Goods for the Time had Property, therefore ir was held 
a good Plea to the Goods, and to the breaking; quot! nora, that this 15 
Colour in itfelf. Br. Treſpaſs, pl. 74. cites 2 H. 4. 12. 


1. If 
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7. It a Vicar has Offerings at my Honſe or Chapel, he cannot by Colour 
thereot — Houſe or Chapel to take them out &c. Br. Treſpaſs, 

. 757. cites 2 H. 4 24. 

F 8. In Treſpaſs, the Defendant ſaid that the Plaintiff diffrain'd bis 
Beaſts, and be ſued a Replevin, and came with the Sheriff to ſpew him the 
Beaſts, which is the ſame Treſpaſs Ec. Judgment Si Actio, and the De- 
tendant imparl'd. Br. Treſpaſs, pl. 11. cites 3 H. 6. 37. 

9. In Treſpaſs the De t juſtified, becauſe F. & was ſciſed, and * S. C. and 
deviſed it to the Plaintiff for Life, and that the Defendant fouuld ſell the P. <ired 11 
Reverfien &c and chat he found the Door open, ans entered to ſee if there NA Lr 
was any Waſte, and to ſee the * Value of the Houſe to ſell it, and a Cale ; quod 
Plea ; and tis there granted that ſuch Entry- is lawtul to fee if Wat de fo conceſ- 
done, but he cannot break the Door nor Windows to enter. Per quod ſum Fer tor. 
the Plaintiff replied that he broke che Door and Windows, and the other Sig, Man 


e contra. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. is bound to 


repair a 
evithout Licence of them. Br. Treſpaſs, pl. 260. cites 43 Al. 37. — j os 


— 4 


10. In Treſpaſs for Breaking his Cle and Hunting, Defendant pleaded Br. Juſtifi- | 
Nat guilty to the Hunting ; and to the Breaking be ſaid that 4 Variance was gg C. 
| between him and the Plamtiff for a Gorce, and be ſaw bim Hunting in his 
' Park, and entered by the Gate, which was open, to bim his Evidence to the 
Sorte, which ts the ſame Breaking &c. and a good Juttification by all the 
luaſtices ; Quod nota. Br. Treſpaſs, pl. 23. cites 20 H. 6. 37. 
| 11. It Trees are blown down by the Wind, it is no T to enter But if a 
| the Land into which they are blown down to take them. 1. Fe es 
| Crew Ch. J. in Caſe of Millen v. Hawery, cites 6 E. 4 7. 


hich fall 
| \ ard he goes and takes them, Treſpaſs lies; Per Crew Ch. J. Bay og 
6E.4 7. 
12. If a Man takes my Goods, and puts them upon his Land, I en- S. P. Per 
ter and rerake them. Contrary upon * Bailment of Goods ; Per I 2 
1 Br. Treſpaſs, pl. 186. cites 9 E. 4. 35. — - oe 
is Torr, and 


in the other nor. Br. Nuſance, pl. 14. cires 8 C. 
| ®* When a Man bails Gradi to another to keep, it is not lawful for him, tho” the are to en- 
ter into the Houſe of the . they are 
e being Writ of Detinuc, and to obrain them by Law. Br. Treſpaſs, pl. 208. cites 2: 
7. 15 


I* 


| 13. A Man may break a Houſe to take 4 Felon, or for Suſpicion of Felony. 
| Contra of Debt or Treſpaſs. Br. Treſpaſs, pl. Inf 13 E. 48. 

14. If 2 are fighting in a Honſe, I may juitity Entry into the Houſe 7s 
part them, becauie it is for the Preſervation of the Peace, which is a Thing 
that concerns the Commonwealth; Per Vaxley, quod Frowike Ch. ]. 
conceſſit. Keilw. 46. b. pl. 2. Mich. 18 H. 7. Anon. 

15. If Beaſts are Donn og ant in the Lands of another, a Stranger can- 
not juſtify entering into the to turn them out, upon a Pretence that 
it is to the Advantage of the Owner of the Land ; for ir prevents the 
Owner from taking the Benefit of diſtraining them tor Satisfaction ot the 

- Per Frowick Ch. J. Kelw. 46. b. Mich. 18 H. 7. 

16. In Treſpaſs of Breaking a Cloſe, Per Rede, it is not lawful zo ſœ 
that the Defendant had Timber lying there, and came to ſce his Tuber. Br. 
Treſpaſs, pl. 208. cites 21 H. 7. 13. W. : 

17. It my Beaſts are in another's Land Damage ant, I cannot juſtify Put it aro- 
to enter to rechaſe them; Per Rede Ch. J. Br. Treſpats, pl. 213. cites 1 Ee 
21 H. J. 29. > Cond 

IV 
may enter and rechaſe them; for the Tort commenced in ancii er Term, Per Rede Ch. J. Br. Trefpat, 
pl. 213. cites 21 H.. 27. 


18. Ia 
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3 Le. 266. 18. In Treſpaſs tor eatring bis Houſe, and taking bis Goods, the De. 

pe 3 s C. fendant pleads that the Goods were B.'s, who ſold them to the Defendan; 

- wo and that he came to the Houſe, and demanded them, and the Plaintiff be. 

; ing abſent, his Wife licenc'd him to enter and take them; whereupon he 

entred and took them. And upon Demurrer it was adjudged ill, ir not 

ing how the Goods came, viz. either as Treſpais &c. there. 

2 cannot enter of his own Head, and the Licence by the Wife was 

not ſufficient ; but Gawdy contra; for it may be intended the Goods 

were there by the Phaintitt's Li and then he might well enter and 

8 Cro. E. 245. pl. 3. Mich. 33 & 34 Eliz. C. B. Taylor v. 
iſher. 

19. In Treſpaſs Quare _ regit, and taking of a Gelding, the De. 
PR ute pleaded that be, for Fear 7 bis Life, and N un⁰niing 71 2 armed 
Men, who threatne i to kill bim if be did not the Fat?, went into the Hoa: 
12 Plaintiff, and tcok the Gelding. The Plaintiff demurr'd to this Plea; 
T 


that his Fear 
— q 
the Defen- Roll J. This is no Plea to juſtity the Detendane; for I may not do a 
dant has Re- to one tor Fear of Threatnings of another; for by this means the 


Party injured ſhall have no Satis for he cannot have it of the 
thſe tar — a threatned; theretore ruagruy exit beer rf ar tales Sty. 

72. Mich. 23 Car. Gilbert v. Stone. 

20. If Tenant at Will jows the Land, and then determines bis on Will, 
he cannot break the Hedges to carry away the Corn. Vent. 222. Trin. 
24 Car. 2. B. R. in Cafe of Perrot v. Bri 

21. It the Sheriff upon a Fieri Facias ſells Corn growing, the Vendee 
cannot juſtity an Entry upon the Land to it, until ſuch Time as the 
Cors is ripe ; Per Twiſden. Vent. 222. in of Perrot v. Bridges. 


(H. a. 3) Retaking Goods &c. Fuſtifiable, in what Caſes. 


1. Reſpaſs. If a Man ſeiſes an Ox &c. to the Uſe of the King, he 
King V de eld Chattle by a * 5 5 
ing may be intitled to a Seiſure, or otherwiſe, wi Ot- 
>, >, See the Book. Br. Treſpaſs, pl. 375. cites 

39 E. 3. 

2. If a Man takes my Swan's Eggs, which after produce C the 
firf# Owner may take the one and the ather ; per Fairfax. Br. Treſpaſs, pl. 
323. cires 12 E. 4 4 5. 

So it a Man takes my Mare or Cow, which after 


S where 3. produces 4 Fole or 
ng hr Calf, the firſt Owner may take them; Per Fairtax. Br. Treſpaſs, pl. 


323. cites 12 E. 4. 4. 5. 


Replevin of both, and recover's Damages for both; Per Littlet-n 
pl. 323. cites 18 E. 3. 48. 

4 Where « Thing may be known, the Owner may retake it, th ant ber 
Thing be mix'd with it. Br. Property, pl. 23. cites 5 H. 7. 15. 


in all Caſes where the new Form may be reduced to the former State, the Property remains to him 
hath the old Subſtance ; but otherwite not. Arg. Raym 329. in Caſe of Bambrid x v. Batis, 
and fays, that with this agrees 16 H. 7. 16. pl. 6. Mo. 19. pl. 67. 


of Shoes and Boots taken, the Defendant faid, that 


another 


1 


1 | 
1 


| 


S.P. Arg. 5s. As in T 
329 he was poſſeſs'd of 3 Dickers of Leather, and bail d them to N. S. ge 
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t the Plaintiff, who made thereof Shces and Boots, and the Defendant Te- in Caſe of 
ul thens ; and the Re-taking good and lawful, tor the Nature remains. B-mbridge 
R v. Bates 
So where a Man takes Cloth, and makes thereof 4 Robe, the Owner But e 
a te bs for the Korere Þs ane HAUL. Br. Property, pl. 23. made into 


7. H of Iron made into 4 Bar. Br. Property, pl. 23. cites 4 H. Bur Iron 
* pi y 
cannot be retaken. Arg. 2 Brownl. 114. in Caſe of Croſs v. Weſtwood. 


8. But, per Cur. where Gris is taken, and made into Malt, or * . If a Man 
ney taken and made into & Cup, or f a Cup made into Money, theſe cannot fates a white 
be taken; tor Grain cannot be known one from auct ber, nor one Piece of a 


Money trum another. Br. Property, pl. 23. cites 5 H. J. 15. 1 


+ Plate alter d in Faſhi 2 PLAN KF. 2 
a in Faſhion not into 
1 © Vikdoms © 10 is 


9. Aud if a Man takes Timber, I this cannor Bu ifs Man 
Bs tor the Nature is alter d into Frankrenemenc. Br. Property, , 27 


pL 23. cites 5 H. 7. 15. h. 


into Timber, 
yet the Owner may retake it ; for it may be known. Br. Property, pl. 23. cites 3 H. 7. . 
cued Arg. 2 Rrownl. 11, 118. 
In Tretpais &c. the Defer dant juſtified under a Leaſe, and that afterwards A. enter d, — ow 
Trees there growing, and arade tl em into Timber, and brought it on the Land D 74 


taken, ad alter” a 1 bong N . 
a . 


10. IC a Man takes Fi , he who has the Water may retake them; per 
Keble. Kelw. 30. a. pl. 2. Mich. 13 H. 7. 

11. Treſpats tor breaking his Cloſe, Et quedam averia ibidem exiſt- 
ent” cepit & aſportavit. Detendant pleaded, that the Cattle were his own 
Goods, and that J. S. tcok the Cattle by Wrong, and put them into the 
Plaintiff s Cloſe by the Plaintiff” s Aſſent ; and the Detendanr finding them 

„took them &c. The Court held the Plea good ; for the Plain- 
riff docs nor aver the ol the Beaſts to be in him, bur ſays only 
Quædam averia. And when the Beaſts are taken trom him by Wrong, 
and are not ant of bis Poſſeſſion by hrs own Delivery, he may juſtify the 
Taking of them in any Place where he finds them. Cro. E. 329. pl. 3. 

Trin. 36 Eliz. B. R. Chapman v. Thimblethorp. "MR 

12. A. /ends a Horſe tor Hire to ride to D. and within the Time the "IF 
Horſe is lent, for A. meets the Rider at a Place further diſtant than D. adjudg' 
E et A. within the Time can't ſeiſe his Horſe; for the Perſon that hired according!y. 

m has a good ſpecial Property tor the Time he hired him tor, againſt — 4 
all the World. And if he miiuſes the Horſe in riding to any other adjudg' ->4 
Place, that is to be punith'd by Action on the Cafe, and not by ſeiſing 


bur — to 


the Horſe. Yelv. 172. Hill. 7 Jac. B. R. Lee v. Atkinſon and be taken 
Brook. from Yelv, 
172. 


60 | 14. Milk 


13. A. found the Goods ot B. and had them over to C. for Money ; 
in that _ the Owner may take them again; Per Doderidge J. Arg. 
3 Bulit. 117 12 Caſe of Waller v. , Cites 22 E. 4. 

14. Milk | e cannot be retaken ; 


"in Caſe of Erbes 


Per Holt Ch. J. 12 Mod. 311. Paſch. 13 W. 3. B R. Anon. 

16. IH A. makes 4 Bill of Sale to B. a Creditor, 
atber Creditor, and delivers P 
and after C. gets Poſſeſton of 
C. cannot maintain 'T 


a. Pha good. In Treſpaſs for taking or ing 
(H. a. 4) g paſs for taking or retaking 


1. IN Treſpaſs of Goods and the Plaintiff ſhall not count of 
Monies take n; for he ought to have had a fpecial Writ. Br. 
Count, pl. go. cites 34 E. 3. 23. ; 
2. Treſpaſs of Corn carried away. The Defendant ſaid that he was ſeiſed, 
and leaſed to V. N. for Life, who dicd, and the Defendant entred and [owed 
the Land, and we came, and cut and carried away, and awarded a good 
Plea ; and therefore ir ſeems that this is Colour in irfelt. Br. 'Tretpaſs, 
ng cites 38 E. 3. 28. 

reſpaſs of Trees cut and taken, Per Finch, You yourſelf gave them tv 
vs, and a good Plea. Br. Treſpaſs, pl. 394. cires 42 E. 3. 23. 

4. If I recover Damages, and the Sheriff delivers to me your Goods in Exe 
cution, rr re 
Per Finchd. & tot. Cur. Br. Treſpaſs, pl. 48. cites 44 E. 3. 20. 
raking of Goods ; the were caſt 

them. and when 


ſque hoc that he took other Goods, or in aber x 
good Plea ; theretore Quære of the Vi & Armis. Br. Treſpaſs, pl. 54 


iff at London, by <uhich be took them in the 
_— el for his fc Ban 
Infant bad delivered the Goods to the Def. - is a in 
Gift is void. Br. Treſpaſs, pl. 1 50. cites 22 H. 6. 3. 


. Treſpaſs of a Mare, the Defendant juſtified as Diſtreſs for Rent of 
PL” whom by Land is held, and the Defendant at the Defire of the * 


of and a good Plea; 
Replication. Contrary if the 
Action of Treſpaſs, but the 


_—_— 
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riff intreated A. ſo that the Diftreſs was re-deliver'd to the Plaintiff, upok 
fries that if the Plaintiff ted vet pay the Rome ſuch a Day, The 
ſbonld re- tate the Piſtreſs &c. and he did not pay re- 
dock it and re-deliver'd it to the Plainciff, and admirred M = good Plea 
without Argument. Br. Treſpaſs, pl. 410. cites 10 H. 6. 3. 

8. Treſpaſs of Goods taken. 'The Defendant ſaid, that the Plaintiff So elſewhere 


at D. in the County of C. ſold it to F. NM. by which he took it, as la ' @ Gift. 
as Servant to 1 8 his Command ; 11 
mi tor a Nota. Br. ae 124. Cites 19 H. See f s 


6. 8. 
9. In Treſpaſs the Defendant ſaid, that the the Goods was 
in J. N. who made the Defendant bis Executor, and died, and we took as 
Executors, and gave Colour to the Plaintiff as Executor, where he is not 
Executor &c. which is the fame Taking, and a good Plea. Br. Tref- 
paſs, pl. 126. cites 19 H. 6. 12. 

10. In T ot Goods taken in C. it is a good Plea, that the 
Plaintiff bail d them to him at D. to bail them over, which be has done ab- 
ſque hoc, that he is guilty of the Carrying away at C. and a good Plea; 
Fer rot. Cur. and yer C. and D. were in one and the ſame County. 
Treſpaſs, pl. 386. cites 19 H. 6. 43. . 

ry of his Servant, per quod ſervitium Servientis Where a 
faid, that he 7 ; im Man has 


and them back by Force, nov put his Hands 
as inf bs fall Kite bis Aim; for 


pl. 
poſſeſs'd as of bis Property, 


12. In Treſpaſs it is no Plea, That A. was 
end bail'd to the Defendant, and the Plaintiff took them, and the Def 
retook ; tor there is no Colour. where he ſays, that A. was pe 
73 and bail d to B. who gave to the Plaintiſ, and A. retook and gabe ts 

e Defendant. 2 it is a good Plea, that the Detendanc 

aintiff diſſeiſed, upon which he re- enter dᷓ and did the 
pl. 146. cires 21 H. 6. 36. 


Br. Jufſti6- 
made F. g. cation, pl. 
of the Plain. 3 Cite C, 


ea, good ; tor the Defendant acknow- 
leg d Potteffion in the Plaintiſf; and the Power of the Adminiſtrator, by 
the Committing of the Adminittrarion, ſhall have Relation to the 
of the Inteſtate; and therefore this is Matter in Law, at leaft if the 
fication be now good or not. And whes Matter Lew is, 4 
is 


Plea is good; tor when the Deſendant had good Cauſe to juttify at the 
Time &c. this ſhall not be loſt by the Retufal of the Executor, ſince 
he is a third Perſon. Br. Treſpaſs, pl. 222. cites 36 H. 6. 7. 

14. Treſpaſs of Goods taken in T. The Defendant ſaid, that the Place 
where Ec. is a Honſe of which F. B. was ſeiſed in Fee, and infeoff d him, 
and be found the Goods Damage feaſant &c. and ill Pleading ; tor in 270 
paſs of Gods Ec. it is not the Form to ſay, that the Place where = 


512 


7 Treſpaſs. Tos 


ſuch a Houſe, or ſuch Land; tor by Intendment it is ſuppoſed that the Place 


is 4 Vill. Contrary it is in Treipaſs done of Land. Br. Treſpaſs, pl. 


cites 5 E 41 
15. Treipaſs of 4 efendant, 


not any Thing in 


named in the W. rit. 


ſeems there, that he ought not to take the Goods of the firſt Teſtator 
another Executor berng alive; wheretore be ſaid, that bis Tefator put thoſe 
Goods, and others of his proper Goods, together ia one Cheft, and ſo be ſcuad 
them. This is a good Juſtification, tor he cannot fever them; but where 
the Goods are fever'd, it is not lawful tor him to take them which do 
. 2 quod Fairfax and Choke conceſſerunt. And a 
Plea, without ſaying that be 1s, and at all Times has been, ready to deliver 
them; for if be may juſtify the Taking at one Time, it cannot be tortious af- 
ter without Special Matter, As Adiſdemeancr after, as it ſeems. Br. Tref- 
paſs, pl. 31 f. cites 7 K. 4. 3. hs 
t 


16. In Treſpaſs of Toods carried away, it is a good Plea, 
were the _ tuo Alien Enemies of the King, and the Defendant ſciſed 
them, as lawtully he might; for it was faid there, that every Man may 
ſeiſe the Goods of Enemies ot the King brought into England, and re- 
tain them to their own Uſe. Per Vaviſor, it was adjudg'd in the Time 
of this King, that he who takes ſuch Goods ſhall retain them as above. 
Br. Treſpais, pl. 313. cites 7 E. 4. 13. 

7. T of taking bis Hawk. The Defendant juſtified for Damage 
feaſant in bis Pidgeon-Fiouſe ; and it was admitted. And per the Juſtices, 
T quare 1 ſor he has no Property. Br. 
Treipais, pl. 387). cires 16 E. 4. 7. 

18. T of taking his Horſe. The Defendant (iid, that the Plan- 
tiff lent it to bim till be bad fn d his Buſeneſs ; and taid, that be had nut 


| get fist d his Buſeneſs. And a good Plea, per Brian and Lirtleton, not- 


withſtanding that the Time is uncertain. nota. - But no Mention 
of the Uncertainty of the Butinefs. Br. Treſpaſs, pl. 337. cites 17 E. 
4 8. | 

19. Treſpaſs of taking Beaſts in A. in D. The Defendant ſaid, that be 
was /eiſed of Land ale C. in D. aforeſaid ; and 22. —_— 
Beaſts Damage feajant in C aforeſaid, and tcok them, and chaſed them 
towards the Found, and they eſcaed, and went into A. aforejaid, and the 
Defendant freſbiy retau them, which is the fame Taking of which the 
Action is brought. Pigot proteffando, that the Place of C. is not the 
Fraakicaement of the Defendant, and pro Placito, that before the Taking al- 
leged by the Defendant, the Defendant took the Beaſts in A aforeſaid, and 
chaſed them to bis Land calf dC. aforeſaid, and they eſcaped into A aud the 
Defendant took them prout &c. upon which firft Taking we have brought this 
Action. 32 chang d his Plea, and faid, That the fame Day, before 
the T uppo i 


and 
them in A. &c. Pigot ſaid, he 
he firſt took them in C. &c. Modo & 
Conteſs and Avoid, pl. 52. cites 


Br 
4.9% | | 
20. Treipaſs of Trees and cut. The Defendant ſaid, that the 


Plaintiff leaſed to bim 10 Acres of Land for Term of Years, of which the 
Place &c. by Force of which 10 was thereof 7 and cut the Trees 


&C 
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— 


Ireſpaſs. 
&c. and a good Plea; and yer the Writ of Waſte lies. Br. Treſpaks, pl. 


439. cites 13 H. 7. 9. 

21. And in . Gueds taken, the Defendant ſaid, that the Plain- 
ti kaſed to him a Houſe in D. for a Year, and the Goods were bis before the 
Leaſe, and be put them into the Houſe, and the Plaintiff immediately after 
the Tear determined took the Goods Damage feaſan, and the Defendant re- 
took them. And no Plea, per Cur. tor he ought to carry his Goods out at 
che End of the Term; and it he leaves them there, he cannot after juſ- 
tity to enter and retake them. Br. Treſpaſs, pl. 430. cites 13 H. 

9. 
e 22. Treſpaſs 


Defendaat ſhould retarn them till he was paid, 
the Plaintiſi has not yet paid. And gn 
Court, without ſhewing Cauſe of the ; and a good Plea, wichout 
ſhewing ot her Taking; tor the Putting into the Houſe is no Delivery; bur 
when he accepted them by the Agreement, this is the Taking; for if he 
had pleaded Delivery, it had been Not Guilty argumentatively. Br. 
Treſpaſs, pl. 209. cices 21 H. J. 13. 

23. In Treſpaſs it is a good Plea that the Plaintiff gave them to the 4: in Treſ- 
Detendant, by which be tcok them. Br. Treſpaſs, pl. 209. cites 21 H. Pen of taking 


7. 13. | & 


bis 

dant 

Gift of the Plaintiff cf all bis Goods by Deed &c. at which Time the Boat belong 'd to the Plaintiff, Judg- 

ment, and a Pica ; and fo fe: Gift in Treſpaſs a good Plea ; and the Plaintiff was not received to 

fay, that at the Time of the Treſpaſs the Boat was his Boat without ſhewing how he came by it after 

&c. by which he ſid that at the Time of the Gift it was the Boat of one A. who gave it to him after, 

and Defendant carried it away; and the Defendant faid that at the Time of the Gitr it was the 
Boar of rhe Plainriff Prift &c. Br. Trelpats, pl. 42. cites 42 K. 3. 1, 2. 

In Treſpaſs the Defendant pleaded a Gift, the Plaintiff ſaid that after the Gift and before the Treſdaſs 
the Detexdant ve-gave to him; and the Deſendant maintam d bis Bar abſque boc, that be re- gabe after the 
frſt Gift, and it was accepted; Quære if it be Br. Negativa Kc i 

& in Treſpaſs of 4 Boat taken, and the Defendans pleaded a Gift by F. N. ; 
N. took it ont of the Poſſeſſion of the Plaintiff, and gave r. The Defendant maintain'd the Gift abſque bac, 
ccc Br. Negativa &c. pl 55. cites 
39 H. 6. 2. 


24. Where things are not in ſuch „ but that the Owner may 
it or hade his Remedy tor this Treſpaſs by Aion againft the other 
a Man cannot juttity the taking ot the Goods to fave them. Per 
Juſtice. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. aid 


from the 9 Parti, and <yere in Danger of being loft by Beaſts in the Field, by which be took and 
the Barn of the Plaintiff, Parſon of the Fill ; and by the Opinion of the Courr it is no Plea; for 
not be in ſuch Danger in the Field, but that Men way guard them. Br. Treſpaſs, pl. 21 3. cites 21 H. 
7. 27. 

And it is not lawful fot a Man to take my Horſe, ſaying that it cv in Danger of being ftale. Per Brud- 
nell. Br. Treſpaſs, pl. 213. cites 21 H 7. 27. : 

Nor where my Feme is ont of her Way, it is not lawful for a Man to take her to bis Houſe, if 
not in Danger of being loſt in the Night, or to be drown'd with Water. Per Brudnell. Br. Treſpaſs, pl. 213. 
cites 21 H. 7. 2-, 

But where Gocds of ancther are in Danger, by Water, Fire &c. of cich the Party cannot have Remedy 
9 fave them. Per Rede Ch. J. Br. Treſpais, pl. 213 cites 41 H. 75.27. : 


of 
Boat, 
Nefen- 


L 


in Treſ- 
of Corn 
, the 
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(La) Treſpaſs. Juſtification. Upon ] w 44 
the Plaintiff hin 4 7 
x. I 


F A. be ſciled in Fee of Copyhold Land next adjoining 
Land of B. and A. erects a new . his 


2222 
* Fol 565. 
23 


S. in the [Iriſh 


juſtiſi Sheep were ſtolen Jerlons 
and that the Plaintiff aſterwards chaſed the Lid es with 


Sheep in the fame Parith, and that he ſuſpected that his“ 


— good Juſtification h — — 
Nee 

the l may come 
into the Lands of any other Yen, with a Pretente to ſearch tor his 
Goods. And not ſhew any Cauſe of 
Sheep were 


8 
5 
A, 
* 


1 
5 


. 3. If a Man ought to repair 
next adjoining, it he doeg not tepaix i 

tc nn „ his Land tor Detaulr of Reparation, this 

ther replied brought by him. 19 D. 6. 34 39 E. 3. 3 b. 


his | 
Hedge was ſufficiently incloſed. [And fo this Point was admitted. S. P Br. Treſpaſs, pl. 143. 
cites 21 H. 6. 39. And in ſuch Caſe J. may purſue and retake them. Per Frou ickc. Kelw 30 pl. 
2. Mich. 13 H. 7. Anon. See Infra, pl. 26. 


4. So in the ſaid Cale it is lawful for me to 7 into his Land to re- 

take my Beaſts, and rechaſe them into my own Land. And this is juf 

— is Crchaty, becauſe it comes by his own Act. :3 9. 7 
flowap. 30. 

5. N : Man oug'1t to impale againſt a Foreſt, and by his Deſault of 
ng rhe Savages go into his Land, it is juſtifiable tor the Foretter 

in Treſpaſs there to dre, into his Land, where the Savages et z 

—— to rechaſe them into the Foreſt, becaule they come m by hi own D. 

Man's Lar fault. Duvitatur. 13 0. 7. Kelloway 30. | 

out 


Foreſt, nor into the Land whi:h ſhould have been iucloſed agai-ft the Foreſt, becau e the ons 


— —— —„— —— 


Savages is enly during il en ring in the Foreſt (or Park) and ro Purſuit will preſerve it ; and in this Re- 
ſpett they ditter from other beaſts nor Savage. Kelw. 30 b. 


6. Tf Beaſts arg impounded in a Place incloſed which has a Gate The fm. 
if the Sheriif comes to make Replevin, and the Owner of the <= N. 
Cloſe ſtands with Bowes and Arrows in the Sate to ſhoot at him, 3 Jul 5 
by which he is in * Fear ot Death, he may, to avoid Death, break the tion; pl. 2. 
| {© (0 ener there, and make the Replevin. And this Treſpaſs 1 ci5. © 
juſtiſiable. 20 JJ. 6. 28. 1 2 

7. my Land be open to the Highway, and the Beaſts of a Stran- pl. 19. 
ger enter upon the Land, thts is not juſtifiable. 39 E. 3. 3. 

8. Ik a Man does a Nutance in his own Soil to my Mill, Houſe, or 4 if a Man 
Land, J may juſtify the Entry into his Soil, and fling down this #7 « b. 
Nufance, becaulte it was ac Its 02:1 Drong. 9 E. 4 35. Curia. SE. Water from 
4 5. C0. 9. Hates 55. r- 

may fit wp 


the Ditch with that which the other has dug out. Per Danby. Br. Treſpaſs, pl. 186. cires 9 E. A. 35. 
9. Jf a Man rakes my Goods and carries them into his own Land, CSAL 
J may juſtify my Entry into the ſaid Land to take * my Goods a- , * Zo! 555 


gan; tor they come the tt by his aun A. 9 E. 4 35. 2 Le. 202. 
pl. 254 cites 8. C. 


10. Tf a Man by Negligence ſuffers his Houſe to be on Fire, J. who S. P. Br. 


am his Neighbour, may break down his Houſe to avoid the Peril, which Treſpats, pl. 

may come to me by the burning of it. 9 Þ. 4- 35. b. E & 55 per 
ictleton. 

11. N a Man tortiouſly impriſons me in his Houſe, I may juſtify Forthe Tor: 

the breaking the Windows and Door to go our. 9 E. 4 35. b. a 


1 pl. 186. cites 8. C. Br. Nuſance, pl. 14. cites 8. C. Arg. 2 Le. 202. pl. 254 cites 
& * 


12. If my Tenant, ſeeing me coming to diſtrain, drives his Beaſts out See Diſtreſ, 
of the Land held ot me into Land held of another Man, I may juſtify 0 — 


my Entry there to take the Dilireſs becauſe it was by his own f. = . 
Cort. 9 E. 4. 35. 2 
enant, or 


any other, to prevent the Lord to diſtrain, drive the Cattle out of the Fee of the Lord into ſome 
Place ont of lis ee, yet may the Lord freſhly follow and diftrain the Cattle, and the Tenant cannot 
make Ketons, albeit the Place u herein the Diſtreſo is taken, is out of his Fee; for now in Judgment 
ot Law the Diltre's is taken within his Fee, and fo ſhall the Wrir of Reſcous ſuppoſe. But if the Lerd 
coming to cf} rain had no Fiew of the Cattle ewithin bis Fee, tho” the Tenant drive them off purpoſely, or if 
the Cattle of themſelves, after the View, go out of the Fee, or if the Tenant after the View remove 
them for any other Cauſe than to prevent the Lord of his iltrefs, then cannot the Lord diftrain them 
eur of his Fee; ard it he does, the Terant may make Refſcous.—2 Inſt. 151. S. P.— Ard altho' in fuch 
Czfe rhe Liſtreꝶ be taken out of his Fee or Seigniory, vet it is within the Statute of 21 H. 8. cap. 19. 
For in ſudgment of Law the Diftre's is lawful, and is as if taken within his Fee and Seigniory. Co. Lirr. 
268. b.< S b. For when they are in his View they ſhall be adjudg'd in his Poſſeſſion, Br. Treſpaſs, 
pl. 296. cires 2 E. g. 6. ard fays the Reaton ſeems to be, becauſe they are tranſitory. 
* Br, Treſpaſs, pl. 186. cites 8. C. 


13. It a Man has an Heap of Grain by my Heap of Grain, and takes S. P. Arg. 


an Handiull out ot my Heap, J —1 | the raking an Handtull a- Dy , =. 

gain our of his Heap, becaule he ſhall not take Advantage of his own Hell. K. 45 

Wrong. Tr. 12 Ja. B. A. = — per 
anghton þ. 


not ta rake more thun the other took from him. Ibid. ——See Title Property (E) pl. 6. . & 8. and 
the Notes there. ahh 


Ly. Jt I have an Heap of Grain or Money, and another comes and Cro J. 366 
catis his Craig or Money into my Heap, I may juſtify the carrying 1 
away all, becauſt other wiſe he will by his Tard bar nie to take Ps — 

Oben 
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Roll R.13;. on Goods. Þ. 12 Ja. B. R. in Hard and As Cale, Per 
See Pro- 8 
perty (E) pl. 6 & 7. and the Notes there. 


This tete 15. In Treſpaſs for chaſing of his Beals, it is good uſfifica- 
h Reſolu- tion chat che Beafts were in his Cloſe Damage 11, and * with a 


tion in 
b 
7 
38. b. Reſolved. 
B R. S P. and ſhall not be compell'd to diſtrain for 
Eliz. Tirringham's Caſe, is not & P. See (Na) pl. 12. 


ehants in Common of Timber or other 


ith an Iron-bar and Sledge, and 
* leaves the Sad and 
Taking and | 
of them and Putting of 
adjoining, | ivi 


5 3 
by 


; 


1 


1 
5 


FE 
: 


* 
8 


10 
18. T De res — 1 
if ſold to the Defendant Horſley Wood, except 40 of the beſt Aſbes, and 
Plaintiff to c them within 2 Tears next - atrer he 2. and re- 
red the Plainti to cut 
by bis Barg 


— 
75 
* 


aſportarĩt; Fulth. faid the 


; 


our Wood, 
more. Br. Trei 399. cites 44 E. 3. 

19. T of Trees (Groſs pit, and fed with the Cattle ef the Defendant, 
who ſaid that the Plaintiff to the Intent to have the Defendant in bis Power, 
commanded his own Servant to chaſe the Beaſts of the Defendant into his 
Land, which he did accordingly, and the Defendant as ſoon as be knew of it, 
chas d them out; judgment i Actia, and a Plea, and was not com- 
pelFd to fay Nor guilty. Br. T 148. cites 21 H. 6. 39. 

20. T of a Cloſe and broken, and Graſs fpoiF'd, his Ser- 
vant beaten, and his Oxen taken. Laycon ſaid that he had a Highway 

ag to D. againſ# the ſaid Houſe where c. and the Defcudant rode in the 
Taid Way, and when he was againſs the Houſe, the Plaintiff and others came 
with Bows and Arrows Sc. and aſſaulted the Defendant, aud he left his 
Horſe, and. fled into the Houſe, and over into the Cloſe, and came back into the 
Way, which is the fame Treſpaſs &c. and as to the Grat5 tpoil'd, pleaded the 
ſame Matter, and when he came beck into the Way his Horſe was in th: 


Cloſe, by which he freſhly re- enter d and retock his Hire, & hoc &c. * 


1. — 
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to the Beating the Servant ne fa.d as above, that they made an Atfaulr 
upon him, and the Damage which they bad was of their cu aul 
&c. Br. Treſpats, pl. 204. cites 37 H. 6. 437. 

at. Au as fo the Oxen heſaid, that before the Treſpaſs A. B. affirn'd Plaint 
of Replevin before the Sheriff of Beaſts taken, and he made Precept to the Bai- 
hff to make Deltverance, by which the Bai, and this Defendant by bis 
Command, made the Deliverance three Days 2 the Treſpaſs ſuppoſed, and 
attach d the Plainciif to anfwer, ab/que that he is guilty betore 
the third Day. Choke ſaid he ought to thew if the Way be in the 
fame Vill as the Houle, or where elle it is, and alſo he does not fay whe- 
ther the Doors of the Houſe were open when he entered, by which he 
faid 10. br. Treſpals, pl. 254 cices 37 H. 6. 37. 

22. It was ſaid tor Law, that if all abe Neighbours of the Vill carry their 
Grain vt of the C nemoa Fieid, except one who woruld wot carry for Froward- 
neſs or Negligence, there the others may put their Beaſts in the Ficld, and 
mall not be Treipattors to the other. Br. Treſpats, pl. 355. cites 21 


E. 4 41 

23. Tre paſs for chaſing his Cattle at S. the Defendant ju/ffified for , 
Dau ige feaſant in a Clote called I. Acre, which was rob K 7 
meat. I he Plainriif replicd that B. was ſciſcd in Fee of a Cloſe called Trarflation 
Bl. Acre in R. which be leaſed to him; and that the Defendant was ſeiſed al Yeiv. but 
in Fee ot another Cloſe called Gr. Acre, which lay contigno:rs to Wh. 21 * 
Acre, 2nd ſo pi fribeũ jor the Defendant and all thoſe whoſe Eftute be bad miſpri 
1 Hr. Acre, to rep ut the Feaces between thoſe two Cloſes ; and that be put —Roll. 
his Cat. le into Bl. ure, and they for Default of Enclejure eſcaped into Gr. Rep; 2 
Acre, and thence into li. ere. The Detendant rejoined, and con- EGS 
tefs'd that the Plaintiff cas pr{[c/5'd of Bl. Acre, and bunſelt ſeiſed Gr. not appear. 
Acre, as above 5 but laid, this between Bl. Acre and Gr. Acre there is a ——Cre. |. 
little Bros, which cn the Side of Bl. Acre bas 4 Bank contignous to ir, 337: pl. 1. 
which B. and theſe w FE fate &c. have us'd &c. to repair, and jor Want cf 1 _ 
Repairs ihe Beaſts ejcaped out ot BI. Acre into Gr. Acre, and thence into Bulf.. 15-. 
Wh. Acre; whereupon the Detendant chaſed them &c. The Plaintifks C. but 
pleaded a good Bar, . 1 | 
and the Plaintiſf made a good Rephoation, au thewed the Fault to be the H f 

e into 


| hr 


Teka but 


ion, 
which ſee 
elv. 217. Hill. 9 Jac. B. R. 1 
Durrant v. Child. 


24. In Treſpats of treading his Grafs, entring his Clofe called the 
Yard, and pulling down his Gate &c. The Detendant jrffified for a Paſ- 
ſage by and thro? his Yard, and that at the Time when &c. a Gate was 
erefied iu the Paſſage, ſo that he could net paſs with bis Beaſts, whereupon 
be broke the Crate, and in patſing along he Aliquantulum trod the Graſs, 
which is Idem Ketiduum. The Plaintiff objected, that he could not 
juſtity pulling down and breaking the Gate, he not having ſewn that it 
was lock'd er nail d, ſo as he could not paſs. But per Cur. He having 
pleaded thut the Gate was put there, fo as he could not uſe his Paffage, ic 
Hall be intended lock'd or nail'd, or that the Way is thereby fo ſtraighren- 
ed that he could not paſs, and x good; and that the Replica- 

6 tion 


— 


nnn... 


i "Freipabs 


tion being ſo and vain. And per tot. Cur. Judgment tor 
the Beba 3 Lev. 92. Mich. 34 Car. 2. c B. Sprigs 4 Neal. 

25. In Treſpaſs and killing two Haſtiſſs, the De- 
ſendant pleads that they were ſet pon bis Hhgs, and were like to kill them, 
to prevent which he entred into the faid Cloſe, and killed rhe Maſtiffs. 
And per Hale Ch. J. The Juſtification of killing che Maſtiſts is well 
enough; tor one cannot fer Maſtitfs upon Pigs to kill them, bur he may 
hunt them with a little Dog. Freem. Rep. 347. pl. 432. Mich. 1673. 


King v. Roe. 

26. A. was ſeiſed of Bl. Acre, B. of Gr. Acre, and C. of Wh. Acre, which 

Cloſes adjoined to one another. B. was to repair the Mornd between A. and 
2 and C. was to repair the Mound between B. and C.—-A. puts his Beafts 
into Bl. Acre, which ffray'd into B . Cloſe for want ci Repairs between Bl, 
Acre and Gr. Acre, and out of Gr. Acre into Wh. Acre, the Monnds being 
out of Repair between B. and C. brought Treſpaſs, 
cial Matter. The ion was, whether or no, W 


he ſcares his Cattle, ſo that they run out of the Way upon 
iver f reſbly purſues them &c. if Treſpaſs be brought, he that had the 
i Juſtification; Per Richardſon Ch J. Her 166. Hill 6 C. CB. 


. 


oy” = * FEY oo oo th. W* 
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* 
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3. It a Chimney be on Fire, I may enter and take the Goods in Safery, 


who are in Feopardy to be loſt ; Per Palmes. Br. Treſpaſs, pl. 213. cites 
21 H. ». 27. 


[K. a. 2] Things of Charity. 


J IA Treſpaſs of his Houle broken, if Defendant plcads, 
25 A the ane Tirſpals , This is A 
8 
Pariet and Bowman, ddjudg d upon Demurrer. 


— 


(L. a) Trefj inſti able. In what 
* 4 be juſtified. 


Caſes a Treſpaſs 


his 


1 
him, 
take 10. 

2. If a Man hunts with a Tumbler in my W yet I cannot 
justify killing the Tumbler with my Maſtiff by my Incitarion. 
Ja, B. Leuin's Caſe. 


Defendant pleaded, that Sir F. W. was ſeiſed of a Warren in D in the ſame County, whereof he is 
and was Warrener ; and that the Dog was divers times there killing Conics, and therefore finding him 
there, tempore quo &c. running after Conies, he kill'd him. And all the Court held the Juſtification 
| + ir being leg d, that the Dog uſed to be there killing of Conies. Cro. J. 44 pl. ;. Mich. 2 
ac. B. R. Wadhurſt v. Damme. 8. C. cited Saund. $4. Arg in Caſe of Wri 


3. In ed ſe where a Man may avow be may juſtify ; but u e contra, 
per V. T oy negatur. But ſee elſewhere, — it he juſtifies he 
all not have Return of the Beaſts. Contra upon Avowry. Br. Juſti- 
fication, pl. 16. cites 5 E. 4. 6. | 

4. It 4. takes the Cattle of NV. S. without Cauſe, it is not lawful for F. N. 
to tate them from bim; tor he has Title againſt all, unleſs againit the 
very Owner; Per all the Juſtices. Br. Treſpaſs, pl. 433. cites 13 H. 


7. 10. 

5. Treſpaſs. Tenant at Will juſtified for digging a Trench to avoid the 
Water, «:hich ſurrounded the Common in ancther”s Land, appeadant to the other 
Land which he had ot Will, and to keep bis own Land from being ſur- 
rounded. And it was held double; tor there are two Matters, and the 
Plainriif demurr'd. Theretore Quære; for two Juttices were againit 
two. And there are diverſe Caſes what a Man may do for the Penefit of 
a Stranzer. And there is a Diverſity where it is iz Defence of the Perſou 
of a Stranger, and where of his Goods er Land. And for the Commou- 
wealth, a Man may extirpate the Suburbs of aV ill, or an Houſe which - on 

| | ire. 
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Fire. Br. Treſpaſs, 406. cites 12 H. 8. 2. 13. And cites the 
Time of E. 4. on) on gh ut ed Md 


res in my Hedge, hanging over another Man's Land, and 
of chew falls int the other's Land, I may juitity my Entry to ga- 

up the Fruit, if I make no longer Stay there than is convenient, nor 
break his Hedge. Lat. 120. 1.91 
7. In Treſpaſs the Plaintin declared, that the Defendant iH d bis 
F &c. The Defendant pleaded in Bar, that the Pliintiff the ſame 
&c. ſuffer d bis Maſtiff to go in the Street, not muzzled; and that be 
kill d another Dog of B. bis Miſtreſs, which ſbe kept for the Security of her 
be, as ber Servant, adtunc & wbidem moloſſan pred. occi- 
ll, gt to ſave the Dog, and leaff the Maſtiff fecuid do any further Damage. 

And upon Demurrer it was argued, that a Mattiff is a valuable Thi 
and therefore the Defendant cannot juitity the Killing ir, without a rea- 
ſonable Cauſe ; that he might juſtity che Beating the Maſtiff to prevent 
further Miſchief to the other Dog, bur not the Killing it, unleſs it 

otherwile be prevented, and he has not faid, that he could 
have ſaved his Miſtreſs s Dog without killing the Maſtiff. And of 
is Opinion was the Court, and gave Judgment tor the Plainciif Saund, 
84 Trin. 19 Car. 2. Wright v. Ramicott. 
that the Plaintiff's Dog was uſed to bite, nor that the Defendant's Nog was a Maſtiff, 3 

"57. pi rx. 8. C ſays, that Keyling Ch I. ſaid it was a ſufficient Juſti cation; to which More. 

ma }. d. Bur adjornatur. 


fi 


O 
A 


1 
4 
2 
: 
1 


Hi 


8. In T of 2 2 Greybounds, the Defendant juſtified, becanſe 
they chaſed a Deer in bis Park, and killd him there. "The Plaintitt re- 
plied, that the Deer was out of the Park in his Land eating his Graſs, and 
therefore he ſet bis Greyhounds on to chaſe bim cut of bis Land, and they 
follow'd him into the Part, and there kill d bim. Adjudg'd upon De- 
murrer, that the Replication was ill, tor act /aying that be did bis Fa- 
danvour to flop the Grezhounds at the dde of the Park, to hinder their en- 
tering into it. But it was then objected, that the Bar was ill; tor tho 
it was not lawful to chaſe in the Park, yet the Detendant ought not to 
have kill'd the Grey hounds, when he had taken them; and cited 2 Roll 
Abr. $67. [See Supra, pl. 2. ] Lewin's Cale. And e contra was cited 
* fee aqua, © C30. Be. © v. And at another Day, upon Conſidera- 

2. inthe tion of Books, Jud 


the Detendant. 3 Lev. 
there. 28. Mich. 33 Car. 2. C. 


(M. a) In what Caſes a Man may juſtify, as incident to 
another Thing. 


255 


| 
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See Tra- 
verſe (L. b) 
pl. 11. 


r De fon tore Demeſne without fuch Cauſe. Br. De fon tort &c. 51 


31. cites 5 H. 7. 9. 


(Ma. 3) Juſtification by Command. And Pladings. 


1. IN Treſpaſs of Goods carried away, it is a 
was an d, and be as Servant of the 
w— 1 Br. T 2 3 
2. reſpaſs endant pw Frankt 
2 bing be was ſajed 
thi was ſeiſed til] by A. difſei 
Baabe afl, 
fo 
Br. T 


| 
OY 


1528 


: 


drove them out of the Common. 


7 


pF 


71 
7 


Ifſue wi to 
de full 

Copy, ( 

ment w 

by . | ag .S. and that the Plaintiff aſſaulted the Bailiff te 
reſcue the Goods, whereupon he in Aid of the Bailiff s, and by their Command 


ter manus impoſuit upon the Plaintiff to prevent the Reſcue. The 
Plaintiff replied De injuria ſua propria, and travers d the Command &c. The 
whole Court reſolved that the Traverſe was ill; for he might have 2 


2 
> —— „ i... Af” {4B 


— 


| Treſpaſs. 
10 of his own Head to prevent a Reſcue, which is a Tort and Breach of 


the Peace. 3 Lev. 113. Mich. 35 Car. 2. C. B. Bridgwater v. Rethe- 
way. 


$23. 


(M a. 4) Juſtification by Licence. And Phadings, n 


Chacing in bis Free Chace; the Defendant 


L. Where Li 
cate the Pig 1 'the Plaintiff 


k a Servant, IM by ot 
+ . nd 

ence of t to enter, Contra of Li- 
broke bis Door and Windows ; this 1s no . rte 
the Licence, inaſmuch as it is a Licence in * 


35. cites 21 E. 4 | nth 


ape 
Vie Ante; 


8 8 5 5 


e 
ilry 
Daughter — lum, and 


Licence, 
Judgment that he ought to have travers 
try bv the or the Entry 
and not both together; And of that 
verton; to which Popham agreed, 
bur being tried, eb I TS which aids 
NR 
R. Myn v. 


misjoin of Iifues; tor an Iſſue upon 
Per quod. ujornatu Cro. J. 37. RT 62. Nich; 52 
e. 


(M a 5) Juſti- 


(M. a 5) Juſtification. Pleadings. 


Gef Entry 1.” HT Reſpaſs for breaking his Houſe and Cloſe. The Defendant jufti 
into a Ta- Ms ne dis inns fir Tears, , 
r © py did Waſte c. The Plaintiff ſaid, that be ftaid there by @ Day and 2 
ſaid, bs Night ; and a good Replication. Br. Replication, pl. 12. cites 11 H. 
what 

& Cup and beat bis Servant. Br. Replication, pl. 12. cites 11 H. 4. 75. 


2. T of Nuſance, and of 
oi Tha of An 
the Gutter, and to fhop the Water during that Time. 
chat De fon tort Demeſne &c. and traverſed the Preſcription 
Forma; and fo to Iiiue. Br. De tort pl. 48. ci 
6. 


wh 


Ty = 


_- 


Wrong without Cauſe &c. be an 
4 


W the the FINnn ang ription. 
6, 27. f.. Trin 26 Eliz. B. R. Ruiſhbrook v. Puſanies. 
4 


_ his Fences, and eating up his Graſs with 
the Defendant pleads, t of Repair. The Plain- 
tiſt becauſe the Defendant does not ſay that they are the Plain- 
- & Fences, nor that the Plaintiffs Cloſe was contigue adjacens. Per Hale 

J. The not alleging that it was the Plaintiff's Mound ſeems not good, 
and then the Plaintiſf ſhall have judgment; and fo he had. Freem. 


the Fences were out 


Rep. 347. pl. 432. Mich. 1673. v. Roſe. 
p 4 Mate: who juſtify under s of Execution, (except Officers ) 


| to ſet forth the Fudgment ; and fo muſt the Party who is Plaintiff 
if mite Fer Hale Ch. J. Carth. 443. Hill. g W. 3. k K me 
* 1 Tze . e eee 

6. uſtification wi ; bis 
former Jung- E fate, or that Freebold was in him, el wg Agree ng 
Ern. C. 138. cient to count upon. 12 Mod. 366. Paſch. 13 W. 3. B. R. * Pell v. 
_ Garlick. | 
And J Mod. 70. Searle v. Bunion.——And 3 Mod 32. Langford v. Webber. And Carth. 9. S. C. 
ee Poſſeſſion (I) pl. 2. | 

* Lutw. 1492. S. C. 


(N. a) Treſpaſs. 


| 


1 
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nt 


er 
; and be, by 
who was ravifſh'd into „ came back ; and the Defendant perceiving 1 
waiv'd the Plaintiff, and ſeiſed E. ne 
Br. Notice, pl. 19. cites 22 Aſſ. 85. 

4 It the aldeſ Brother goes over the Sea, the Toungeff thinks 
cannot juſti ty to enter into the Land ; Per Portingron. 

paſs, pl. z4r. cites 21 H. 6. 14 


Executers, thinking bim dead, ſciſe the Goods, he ſhall have Treſpaſs ; Per Portingtod. Bx. 
141. cites 21 H. 6. 14 


is 


— 


Sea, the 
Tei N 


- 


5. If an Iafant delivers Goods to the Defendant, it is a good Excuſe in 
-—» 4, - ets wag ela 
cites 22 H. 6. 3. 


2 
In Treſpaſs of cutting Trees &c. it is a good Plea, that the Plain- 
on bo cas; as lawtully he might &c. 


: 38. 
In where &c. 
S 


: ff, 
Time out of Mind. And the Defendant purſued and re- 
chaſed &c. by which the other ſaid, that it was ſufficiently incloſed, pritt 
&c. 1 4 Grain grows in a com- 
mon Field near the Way, and the Beaſts feed, the Deſendant ſhall ren- 
der Damages; tor there the Plainriff is not bound to incloſe. Contrary 
above. And the Iſſue was join d upon the Sufficient Incloſure, and not nou 
the Incloſure only. Quod nota. Br. Treſpaſs, pl. 321. cites 10 E. 
17. 

8. And where a Man has a private or parti Way, which is not the 5,7 if 2 Mas 
King's Highway tor all, there if * has Title, chaſes Cattle which 77 
enter 
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Wis there, enter and fced, Treſpaſs does not lie, tho it be not incloſed; Per Moyle 
— x wg and Choke. Br. Treſpaſs, pl. 3a 1. cites 10 E. 4. 7. 
enter. for Default of Incloſure Treſpaſs lies ; for the not Incloſing is no Marter to him who has no 
itle ro chaſe there; Per Moyle and Choke. Br. "Treſpaſs, pl. 321. cites 10 E. 4. 7. 


9. If a Man has Common in D. and one IW.S. has Land adjoining, which 
he ts not beund to fence, As in the Field Country; there the Commoner is 
bound, when he puts his Beaſts in the Common, to keep them that they 
4+ Br. Treſpaſs, pl. 345. 
CItes 20 10. 

10 Jatifcation in Treſpaſs for ſubverting his Soil, and feeding the 
Grais, by a Cuſtom, that where he ploughs he may turn his Plough upon the 
Land adjoining, by which be did ſo, and bis Horſes in the turning ſubverted 


a Foa of „ and took a Moathfull of Graſs againſt his Will ; and well. 
Br. Treſpaſs, pl. 351. cites 21 E. 4 28. 22 E. 4. 8. 

ex. So Quare Clauſum fregit ; it appear d that the Defendant had 
a 

DP. and that the Cath coming Cloſe 
and tor this the Action was t. Cr 


it appear d to be Alta Via Regia which made it the 
inti l ion; and the whole 


d bis Dog but the Dog purſued them into the Flainti : 
Demurrer, it was held that che Action does not 
that there was no Hedge. And 
. Poph. 161. Paſch. 2 Car. B. R. 


pe-Feaſant into the Land of a Stranger, and the 
„no Treſpaſs lies; but Jones J. held it not lawful for the 
of a Stranger, but to a Highway only or a Common, or to 
; Lat. 13. Pillen v. Eawery S. C adjudg'd 2c-ordingly, and ſame 
by Jones . as to the Party's doing, it by bimſelf or by a Dog, and where they drive 
» and wher: into a Common &c. 120 S. C. and S. P. by Jones and 
a that the Action did not lie. And Tones agreed clearly, chat the 
Difference between Chaſing by the Party hi 


in Caſe of Neceſſity. But that in all thoſe Caſes ir ſcems that 
becauſe it is not lawful to do a Tort to another to caſe myſelf; 
1 a Dam : and that there 


" * 


Excuſe i ur T but by inevitable Ne ! 
Ka See (G07 Lak 


large. 


(O. a) Treſ- 


- 
% —ͤ—ũ—l— — — — — —. — —t - 


DA 


— 
„* 
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(O.a) Treſpaſi. What will be a Diſcharge of a Tref. 
1 pals. Death. 


Perſona. Contra. 18 P. 6. 
is Service by diverſe Yelv. 89. 


Months, and atrer he dies, of Treſpaſs againſt moms v, 


B. R. in Huggin's Cate by Willtams. 


does not appear; but Tanfield faid, that if one beat the Servant of J. S fo : 
the NI ester frail not have an Action againſt the other for the — of Service, 
Serv.nt dying of rhe Extremity vf tlic bearing, it is now become an 7 

turn'd ino Felory, d his has drowr<d te particular Offence, ard pri Wrong 

ter before ; And his Action by that is gie; which Fenner and Yelverton agreed to 
205. Huggins v Butcher 8. C. ſeems oni a Tranſlation of Yelverton. 


a Man beats Feme, by which ſhe 
iy be dg Gad uk ine ton of 
cauie 
F is that the Femme 


P. a) Treſpaſs. At what Time. In what Caſes it ſhall 


N 
be defeated by Matter Ex poſt Fata — 


1 may have againſt him 
for Raviſhment of eme with Goods 
NM is not to recover the Feme, but Da 


3. Ita 


13. 
n ee bis cn 


gbr and after juſ- Bt be di- 
tifies as Bailiff in Right of the Lord, this is no good Juſtification, tho' ff ©, 
the righrtul Lord agrees to it after. Br. Juſtification, pl. 14. cites 7 H. right Lord, 


4- 23. per Gafcoigne. 


* 
P iff in 

Fact, ond after the Lord agrees and he juſtifics as Bailiff, this is a good Juſtificati Gaſcoign; but 
Brooke ſays the Law ſeems to be otherwiſe, for he was once a Treſpaſſer ; for he hat ner any Aucheriry 


at the Time of che taking, and therefore Agreement after will nut 


4. It 


— 


Treſpaſs. 

If Treſpaſs be brought of Beaſts generally, and the Plaintiff bas t 
NN tor otherwiſe the Plaintiff 
recover in Value. Per And per Hank. where the Val 
of the Beaſts is d in the Writ, it is a good Plea that the 
himſelf is ſeiſed of the Beaits. And per Hill where the Value is 
the Juſtices of Nifi Prius ſhall enquire of the Value, not having 
whether the Plainciff has the again or not. Br. Treſpais, pl. 9 


cites 11 H. 4. 23. 
$. If a Man abates after the Death of my Father, and I re-enter, 1 


be done ap Tenant for Nears, and bis Term expires, he 
reſpaſs without Regreſs ; for his Term is ended. Ful- 
. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


(Pa. 2) ¶ Defeated by] At of the Party. 


1] 3. IF a Man takes my Beaſts without Cauſe, and I ſue a Deli- 
rar, 2 Crohat ee 46 E. 3: 26. K 
= After a Treſpaſs if I alien the yet J 
Treſpaſs Treſpats done 6. 28. 
Wor: Saile of Goods brings T . 
itt recovers ſhall ouft the other of his Action. 43 E. 


21. 20D, J. 5. N. 
Owner retakes his Goods from the Treſpaſſer, yet he 


3- 
6. 
Re Chr dn for the Taking. 1p. 4 24 b. 
erden b. Smith, cites 11 H 4 23. 8. P. 
en 
i ce tot ei I 
— Angi. Il Prey pl. 5 cites 19 H. 6. 23. 


5 done after the Diſſeiſn; but contrary of the Treſpaſs which is the Difſeifin ; Per New- 


not have 


the Cale of 


a 


pl. 127. cites 19 H. 6. 23. 


an 
o 

> or B. cannot 
44 And as the Law A. wird all the 
ſo it gives him Remedy, notwithſtanding the Reverſal, 


13 Rep. 21. 22. in Ninian Men- 


(Pa 3) [Defeated by] Ads a Stranger. 
[1] 7. J£,8 Men takes Beaſts ou: of the Polio of » Leſſer of 
2 Lear compoſt Treſpaſs againſt 
Stranger ; and if the Lr zit Ein u Br 70 bb. Teig, 


Br. Contract 
9. 


&c. pl. 
cites 11 H. 
4 23. con- 


Treſpaſs. | 52 9 


22 lies for the Terſpals done before. Dubitatur. 11 ESL 


— 1 


1 and Hank. Deb. for 
Treſpaſſer bas Property, and then the Sale of the firſt Owner is woid ; uzre —- gr reſpaſo, pl. 92. 
cires 8 C. accordingly by Hank, —— — Gn: in of A. by A and then B is 
diſſeiſed by C. and after wards A. releaſes to C now the Action of B. is 


(Qa) Treſpaſs. Gift of the Action. In what Caſes it 
les for an Alf done by Virtae of an Office 


* a Pan be aſſeſs d to pay a 15th by Force of a Commiſſion, and Br. Quin- 
had been aſſeſs d in betore, pet it to pay it, e Pl. 3. 


Trelpaſs lies againſt the Collector, if he levies it. 


Collector diftrains for Fifreenths him, who ought 
faid there, that where a Man is 2 — — in 
— — he ſhall have Treſpaſs againſt him, 


11 . 4 35. 


op 57 
and he ſhall not 


a3 la 4 = ee 
not lie; Per Hank. Br. Quinzime, p 
3. Where the King or the Lene eiſes 
tn ws be Rh eee , a 
the Eſcheator or Grantee of the King &c. 
by Reaſon of a Writ where the Ki 
15. cites 9 H. 6. 20. 


DIY: T 


has not 


, 


(Qa. 2) Gs a JFhat ſhall be faid 


to 


TReſpaſs againſt 2 of Trees cut. The one jufifiet for Himſc Com- 
jm there and * £ other for Common there for — _ 
ty, and Damages taxed entirely And by the beſt Opini 
i well yy ys ame Trgpaſ, tho defioee — 
Damages, pl. 202. cites 11 H. J. 19. 20. 
2. Contra "in Treas againſt rwo of 2 Horſes talen; for it is a ſeveral 
Treſpaſs. Br. Damages, pl. 202. cites 11 H. J. 19, 20. 
3. If a Man cats a Tree, and carries it away preſently, it is not Felor 
bur one intire 'T Per Hale Ch. J. Freem. Rep. 23. pl. 29. Hi 
1671. in Cafe of v. Amell. 


> 


6 T (Qa z) 1 
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(Q.az) Hi & Ani, In what Caſes Treſpaſs lies Vi & 
" Armis. In Reſpeci * vr. 


This Branch 1. Afarlb. 3. Nats, That if any diftrain his Tenant for Services and 


is interpre- 2 Cuftoms, or other Thing for which the Lord of the Fee 
red, that the and after it is found that the Services are not due, * 
Redemption. 


re, ++ Conſequent, fince this Act no Action of Tre ſpaſs Quare Vi & Armis lies agaĩuſt the Lord in 
an e; for then he ſhould pay a Fine. But at the Common Law Treſpuſs Vi & Armi did lie. 2 
105. 


It the Leſſor onſts the Leſſee for Nears, Treſpaſs Vi & Armis lies, notwithſtinding the Statute that 
the Lord ſhall not therefore be puniſhed by Redemption; for he may diftrain or fee Waſte, but nor re- 
tain the Poſſcſhon ; for this Act is not done as Lord, and ſo out of the Caſe of the Stature. Br. Pre 
n 7. 10. 2 Inſt. 106. S. P. and cites Same 

and 2: 3 97: 

Treſpaſs Quare Vi & Armis Clanuſum fregit, and taking bis Beafts ; the Defendant ſaid th at be lrafod 
the Land where Ec. for 10 Tears rendring Rent, and ſo the Land is Lid of —— within cur ES 
ment of the Writ Vi & Armis; and as to the Cloſe broken he was compell'd ro anſwer by Award; 
nota. And if the Writ Vi & Armis lies between Leſſor and Lejjee adjornatur ; therefore quære. Br. 
reſpaſs, pl. 65. cires 43 E. 3 5. 6.— Br. Brief, pl. 513. cites 8 C. 

And another ſuch Caſe was brought by the Leſſor and N B. and faid there, that becauſe Covenant 
lies of the Ouſter againſt the r only, and not ren s 


reſpaſs, 


apa! 
therefore Treſpaſs Vi & Armis lies againf Loth. Br. E. z. 6. +. And a 
ani 2 alone; and wa . 3. 4 
i the Leſſee again bis Leſſor 7 uftices; tor 
I the — — — Le — the Plaintiff 


"the 275 
ing but in Right of li Wife, bo is the „and neter bad Ine. 
the Feme, and then the De- 


Reverſion & deſcended to the Heir 
to the Plaintiff ren - 


he Rent Arrear he entred and diftrained ; Judgment of the Writ Vi & Ar- 
adjudged. Br. Treſpaſs, pl. 18. cites 9 H. 6. 43. 

that the Word (Dominus) in this Act is extended to the Leſſor upon a Leaſe for 

the Leſſce for Years ſhall do Fealty alſo And Br. Trefpats, pl. 544. cites 

accordingly, Thar it ſhall be intended as well to the Leſſor for Term of Years, as between 

other Tenant and his Lord; Per Cur. —— Bur Ibid. pl. 273. cites 5 H. 7. 10. It is ſaid, per Cur. that it 
is intended between Lord and Tenant, and not between and Leſſee. 

Treſpaſs Vi & Armis, the 2 M . as Bailiff for Rent Arrear, critł in the Fee of bis Mafeer, 

rit 


and demanded judgment ot rit Vi & Armis. Hill faid, that the Writ is good enough againit the 
Bailiff Vi & Armis, notwithſtanding the dtatute of A cap. 3. that the Lord ſhall nut there- 
fore be puniſh'd by Redemption. trary againſt the Lord himſelf. Br. Treſpaſs, pl. 98. cites 11 H 


2. In Treſpaſs the Defendant avow'd for Heriat Arrear &c. And the 
Plaintiff faid that De fon tort Demeſne without ſuch Cauſe, and the De- 
fendant tender d Demurrer, becauſe the Writ is V: Armis where he is 
Lord, and yet the Detendant was compell d to join the Iſſue as the Plain- 
21 Br. De fon tort &c. pl. 5. cites 44 

- 13. 
Br. Treſ- . Treſpaſs Vi & Armis. The Defendant ſaid that the Plaintiff beid 
pals, Ca three Acres of him by Fealty and 3 d. and for the Rent Arrear he diſtrain d; 
<P Er. Judgment of the Writ Vi & Armis, and a good Plea. Br. Briet, pl. 
Brief, pl. 115. cites 8 H. 4. 16. 


Br. Treſ- In Treſpaſs, if a Feme Covert delivers the Barca s Greds to N. N. Treſ- 
paſs, pl. 92. Vi & Armis lies againſt W. N. Per Skrene, which Hank. denied; 
cites 8. C. the Reaſon ſeems to be becauſe Feme has lawful meld/ing with Goods ot 
the Baron. And it is agreed that ſuch Taking is not Felony ; but galere 

of Treſpaſs, Br. Baron and Feme, pl. 36. cites 11 H. 4. 24. 8 

5. Trel- 
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5. Treſpaſs ot a Cloſe and Houſe broken Vi & Armis, the Defendant 
pleaded Not Guilty to the Force and Arms; and to the reft, that he was 
ſeiſed, and leaſed to the Tenant for Years, aud came there to ſee if Waſte was 
done. judgment; and a good Plea ; Per Hill and Hank; bur Thirn 
contra. Br. Treſpals, pl. 97. cites 11 H. 4 75. 6 
6. If the Lord diffrains his Tenant for Rent, where none is Arrear, or S. P. Ibid. 
ſuch like, which may be intended to be done as Lord, Treſpaſs does not PL 362. cites 
lie Vi & Armis. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. 22 E 4 5. 
7. Where a Man beats bim who ſerves me at Pleaſure, or an Infant Br. Labour- 
whoſe Covenant is void, yer I ſhall have Action upon the Cafe for the ers, pl. 29. 
Battery, for the Loſs of my Service. And the fame Law where I re- & C 
tain a Man who is beat &c. and here it lies for the Maſter Ji e Armis. 
Br. Action ſur le Caſe, pl. 55. cites 21 H. 6. 8. 9. and Regiſter 102. 


and 182. 
8. Treſpaſs Vi & Armis Clauſum fregit, and cutting Trees. 
And to the Entry the Deſendant ſaid, that the Plaintiff he win by 


Fealty and Rent, and demanded Judgment of the Writ Vi & Armis. 
And per Cur. it is no Plea, unleſs he /ays that the Rent was Arrear, and 
that he came to diſtrain ; and yet it ſhall not be traverſed. But F 20 Rent 
be Arrear, he cannot enter nnleſs as a Stranger, who thall be a Treſpaſſer; 
by which the Detendant pleaded accordingly, and as to the I rees cur, Nor 
ilty. And per Cur. this is no Plea to the Writ above, but to the 
Action; tor the Action does not lie Vi & Armis againſt the Lord, 
demeans himfelt as Lord; by which the Plaintiff aid, that he held 
B. and not ot the Detendant. And it was faid, that Writ of Treſpaſs 
of Cloſe broken does not lie without Vi & Armis; but Juſticies may 
without Vi & Armis. Br. Treſpaſs, pl. 3 1). cites 8 E. 4. 5. 
9. In Replevin, if the Lord clams Property and will nat avow, T 
lies Vi OR, end he thall make Fine and Ranſom. Br. Treſpaſs, 
317. cites 8 E. 4 15. 
oY Trefpaſs Vi & Armis. The Defendant jyftified for Diffreſs by Te- 
nure of Hut by Rent and Services. And the Plaintiff pleaded, that Riens 
arrcare, and found for the Plaintiff, by which he demanded ] 
And the Deiendant alleg'd the Statute of Marlbridge, that the Lord ſhall 
nat therefore be paniſtd by Redemption, and by all the Juſtices, becauſe 
the Statute is Vegative and reſtraining ; and it appears in the Record, 
that the Detendant is confeſs d to be Lord, theretore the Plaintiff ſhall 
not have judgment. Br. Judgment, pl. 121. cites 10 E. 4. 7. | 
11. Treſpaſs Vi & Arms does not lie where my Bazliff cuts Trees Br. Treſpaſs, 
without Cauſe, or * kills my Cms, Sheep &c. nor where my Bailiff or Ru- pe 3 Cites 
ler breaks wy Buzl &c. tor he has lawtul Poſſeſſion of them. And yet 2 C P. 
ſee 13 E. 4. to. 9. chat if he fteals them it is Felony ; tor it is the Poſ- Collow Br. 
ſetſion ot the Matter. Bur in the firit Caſe, Treſpais lies upon the Caſe. Treſpaſs, pl 
Quod nota. Per Chocke and Catesby. Br. Action fur Je Caſe, pl. gg. f cis 22 
cites 18 E. 4. 27. | + 5: 
12. It a Man takes my Cattle out of the Poſſeſſion of bim to whom I bail 
them, I thall have Treſpaſs Vi & Armis; Per Colow. Br. Treſpaſs, pl. 
362. cites. 22 E. 4. 5. y 
13. Treſpaſs Quare Vi & Armis be cut bis Trees. The Defendant juſ- 
tified as Servant, and by Command of the Tenant at Will of the Leaſe of the 
laintiff. And per Brian, the Plea is not good; tor the Tenant at Will 
himſelt cannot do it; becauſe he cannot grant the Land over, tor he has 
ſtrict Intereit, and theretore Treſpaſs Vi & Armis lies. Br. 'Trefpats, 
pl. 362. circs 22 E. 4. 5. : 
14. It Tenant at Will himſelf cuts the Trees, Treſpaſs lies Vi & Ar- 
mis; Per Colow. Br. Treſpaſs, pl. 362. cites 22 E. 4. 5. | 
1 5. Treſpaſs Quare Clauſum fregit, & averia cepit, & abduxit. The But it was 
Defend.iat j::d, that the Place was his Frankicnement, and the Cattle were in a manner 
Damage feaſunt, by which he took them. The Plaintiff pleaded _ for 4 
| cars 


? 


: 
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tendant bad Tears made by the Defendant, hich yet continues. And the Defcad.: at do. 
jufified jor mury'd, becauſe it was Vi & Armis; and yet the Writ is good, per tot. 
infifed for Cur. by reaſon of the breaking of the Cloſe. Br. Treſpaſa, pl. 273. cites 
the Soil, _ 5 H. „. 10. 

— had abated Br. Treſpaſs, pl. 273. cites 3 H. 7. 10. 


As Lord of 16. In ſeveral Ciſet a Man who is Tenant of the Franktenement ſpall le 
2 Whos prniſb'd by Treſpaſs Vi & Armis for an At} done ia bis own Franktenement. 
Raahaſt Vi Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. 


* ir M Veſturam terre fe Term of Years, and the Grantor take the Velt there the 
a an grants Fe or E 5 s C are, 
Grantee ſball have Treſpaſs e Armis. Br. e 273 cites 5H. 7. 10. : 

So if a Man ſells bis Trees, and after cuts them, the Vendce ſhall have Treſpaſs Vi & Armis. Br. 
Treſpaſs, pl. 27 3- cites 5 H. 7. 10. 8 ; 

And ſo of other Liberties and Profits in another Land, which was agrecd by all the Juſtices. Br. 
Tapas, fl. 275. cites 5. K 7. 10. 


rr 15. If the bis Teaant, which does not le- 
1 long to him to do as Lord, as labour the Diſtreſs, or * kill it, or cut Trees, 
— "oY Treſpaſs lies Vi & Armis. Br. Treſpaſs, pl. 273. cites 5 H. J. 10. 
15.—8. P. 
| Thid. pl. 362 cites 22 E. 4 5. 

s ONS eee 

re 8 

— "Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. P. And ſo if he fecds the of his 
Tenant, or the like. 2 Inft. 106. | 


$ it the Lord breaks the Gates or Hedges, Treſpaſs lies Vi & Armis. Br. Treſpaſs, pl. 544. citcs 
20E. 4. 2. 


Lord does an Af in the Land 


18. The Lord cannot break the Cloſe to diſtrain; but ſhall have Aſſiſe, if 
* that he cannot enter to diſtrain. Br. Treſpaſs, pl. 273. 
cites 5 H. 9. 10. 

19. Holt Ch. J. declared for Law, That no Action of Treſpaſs Vi & 
Armis would lie for a Tenant at Will againſt his Landlord for the Lord's 
Entring or Diſtraining for Rent &c. 11 Mod. 209. pl. 13. cites D. 119. 
10 E. 4 j5.——z Inſt. 105. Mo. 105. | 


(Qa. 4) Vi & Armis. In what Caſes Treſpaſs lies Vi & 
Armis. In Reſpect of the Thing &c. 
{ 


Br. Quod Pre 

permitat, pl. Treſpaſs lies Vi & Armis, and not Action upon the Caſe ; q 

5. cites. nota. Br. Treſpaſs, pl. 41. cites 41 E. 3. 24. | 

Tre, 2. It was awarded for Law tobe a good Plea in Treſpaſs of taking of 

pl. 47.cires Goods Vi & Armis, to fay that the Defendant bad Deltveraice thereof by 

1 E 3 20. Replevin ; Judgment of the Writ ; tor after this the Plaintiff thall ace 
have Treſpaſs, but ſhall purſue by the Replevin; and ſuch Deliverance 
is by the Law, and not as Treſpaſs, and therefore the Defendant who 
obrain'd Deliverance ot it by Replevin, is no Treſpaſſor, nor Treſpaſs 
Vi & Armis does not lie of fuch taking by Replevin ; Quod nora. Br. 
Treſpaſs, pl. 48. cites 44 E. 3. 20. | 


3. If 


11 
As 


8. 5 
kf 


i 


} 
Fil 


T 
j 


Quezre, tor there is no P . But there in the 
brought of a Gothawke, and Hawk taken and carried away. 


comes into a Ta and takes the Cap, 


or beats the Servant 


4 
of the Houſe, Treſpats lies Vi & Armis for this Anſaſage atter, and yer 
his firſt Authority was good; per Colow. Br. Treſpaſs, pl. 363. cites 


E. 
10. In 


\ | 

yo the Defendant ſaid that the Plaintiff bimſelf was ſeiſed in 
leaſe to the any] x75 da pros fre road 

D Ang A fag tree | 
| ; ore any . c. And 
made Regrefs, as here; quod nora. Br. Treſpaſs, pl. 36s. cites 22 E. 

4 | 
* — If the Writ ot Treſpaſs be then theſe Words Vi & Armis 
OS; II — unleis 

are Writs s upon i , which Wrus not have theſe 
n tene 
* Vi & Armis, it ſhall be good Cauſe to abate them. F. N. 

86. (H) | | 

12. s 
the Owner the Beaſts, yet he ſhall have Treſpaſs Vi & Armis, but not 
Quare Clauſum fregit. Br. Treſpaſa, „ cites 3 M. 1. 

13. In Treſpaſs of Aſſault, Beating Wounding the Plaintiff, and 
hg - Sys 100 JL in it, but becauſe there was no V & Armis in 
the Declaration, which muſt neceffarily be in Treſpaſs, and is not Mat- 
ter of Form but Subſtance, and not aided by any ot the Statutes, a Judg- 
ment in B. R. was revers'd. Cro. J. 443. pl. 19. Mich. x5 Jac. in the 
Exchequer Chamber, Taylor v. W 


6U 14 Tref- 


92 


(Q.a.5) one Pacew. In ubar Caſes it ſhall be 
Contra 


Pacem. 


NR ry Ing 
or Diffreſs for « whi grain d with the Peace, and 
= 3 ö Th bens tort — 


Pacem, without ſuch Cauſe; and the others e contra; and fo to 
without Exception. Br. De fon tort &c. pl. 37. cites 24 E. 


Treſpaſs of Cs trampled. The Defendant faid, that Not Guilty. 
tound the Beaſts i 7 ; 
Pacem. Tank. fd, in this Cate" he coghe 10 fave 


Words contra Pacem. And becauſe it was i» De- 
Keepung, therefore the Plaintiff recover'd. Br. Treſpaſs, 


4 the Plaintiff at D. of the Price of 101. 
1 — contra Pacem ; and becauſe there is 


Bill ſhall abate; by which he 
the Defendant had Ei d the Horſe of the Plain- 
and then well. Br. Treſpaſs, pl. 250. cites 27 


and amending bis Bank, 


had not contra Pacem, as it 
is in Placito T is, and the 


be in an Attion on the Caſe, 
Reciral ot 
to be Treſ- 


upon Moti 
have been good after FVeruitt. Mr. Knott. 
7 W. 3. Mel wood v. Leech. 


(Q. = 6) nb Good or not. 


I. HE Writ in Treſpaſs contains only a General Complaint, 
ont the Expretfion of Fine or Damage, which might h. 


— * 
ginal. G. Hit. C B. 3. 
Vi& Arms or 


2. In T 1 a , 
£ S. the Defendant, being ſeiſed of in Fee, infa 4 
rs with Warranty, ns Nen, wich Clauſe of Di ; and after- 
argain'd and ſold the Rent to the Plaintiff, who caſually lof 
e held 
poſ- 


x 
85 


1 
1 


x Bulft. 214. Tri — en 
whas Day 


Tv 
ED 


Chattels, it was adjudg' 

chat if che Words Preti l 
aided by the Statute of Jeofails. ' Sid. 39. pl. 1. Paſch. 13 Car. 2. B. R. 
EL TIRE the Entry Ouod £di#. &c. and this being 

J. In was .Ouod cum . &c. 
moved in Arrett of judgment, it was Rai per Cur. Keb. 130. pl. 52. 
Mich. 13 Car. 2. B. R. Shepherd v. Tomkins. 

6. In Lreſpaſs tor chafing and driving bis Cattle to Plates unknown, ſo 2 Keb. 6. 
that he loft them, the Court was of Opinion, Demurrer, that 8 
Declaration was ill, becauſe heteby the Plaintiff ſhall have 4 
well for Chaling as for Driving to 
Cattle. Sid. 295. pl. 16. Trin. 18 Car. a2. B R. 


I. 13.1 The Treſpaſt 
jo H. Debt n 


In Treſpaſs for taking Goods it was moved in Arreſt of udgment. 

nas ſid (fre) Dre 
ſua exiſtent” were ſutticient. 3 Keb. 100. pl. 44. Hill. 
Gallant v. 


* 


zl 


* 


© 


„Eis 
As 


* 
4 


Venn equum 

dict it was in Arreſt of Judgment, th. | 

no intiff ; and Judgment was ſtay' d. 2 Show 
= 


&& 


1 


Vent. 174. . 
13. Treſpats &c. Qu 


Vent. 26a. Hill a & 3 W. & M. in C. B. Anon. 
14 The#rit was Quare Ji Armis he broke the Plaintiff's Houſe, 


. Becauſe it did not 
it was anſwered that is * C. 


ing his and 7, 

ee} ionem de Novo eres. into the Sea. 
i and infentible; for there 
a Houſe which was De No- 
| 453. pl. 3. Mich. 9 W. z. 


of Aſfanlting and Beating the Plaintiff Ac. and Breaking 
is Fuſe, and alſo that they aſſaulted and menaced his Sons 
N. ſeroam ſuam, & alia enormia &c. U 


che Plaintiff had « Verdict. It was obje&ted that 


oy 


Q.a 7) Pladings in Treſpaſs. Good, or not. And 
what ſhall be 7 Pka. 


Reſpaſsin C. it is no Plea to the Writ that the Place where Sc. is 

in X. and not in C. but he may juftify in K. abſque hoc that be is 

gailey of any Ireſpeſs in C. And fo he did tor Common in the 

lace where &c. and the Detendant was not compelld to the General 

Itlue Not guilty in C. but ſhall have the ſpecial Plea wich Traverſe, as 

above, by which the Plaintiif was d to reply that Guilty in C. 
&c. Pritt; Per Cur. Br. Trei 176. cites 4 H. 6. 1 

2. Treſpais of Breaking bis Cloſe, and ſpuling bis Graſs in D. Chaune. 
faid rhe Place 1s a Carve of Land called A. in which the Defendant, and 
thoſe whoſe Eftate he has, have held in Common with the Plaintiff and thoſe 
whoſe Eftate be bas Time out of Mind, and held in Common the Day of the 
Wris pure has d, by which he &c. and a good Plea per tor. Cur. - 
Br. Treſpals, pl. 122. cites 8 H. 6. 16. | 

3. In Replevin it is a good Plea that the oe ama 
trary in Treſpaſs; tor there he may plead Not Guilty; Note the Diverſity. 
"In reſp ts of Good taken in Cr, the Defendant Baus Deliver 

relpaſs of Goods taken in , ; 
in ms dos Soba them in London, and no Plea, by which he 
pleaded Delivery at L. by which be took them at C. and no ; for if they 
—— ts hop oflethon immediately; But Gifs in L. by which be 
took them in C. is 4 goed Plea; Quod nora, per omnes & per Priſot. Br. 
Treſpals, pl. 33. cites 34 H. 6. 5. 

5- In an Aion in which the Thing ſhall be recover d, as in Per- 
mittat, Aſfiſe &c. and in Treſpaſs of Goods, it is no Plea to fay that the 
Plaintiff bad no Goods; tor this amounts to Not guilty. Br. Treſpaſs, pl. 
34- cies 34 H. 9. 28. 43. 

6. Treſpaſs of a Houſe broken, and Goeds taken, the Defendant ſaid that 
the Plain as the Time Sc. held the Houſe of him by 10 8. Reat &c. and for 
ſo much Rent Arrear ſuch a Day, he took the Goods as Diſtreſs. The Plarn- 
tiff ſaid that be did not bold the Houſe of bim, Priſt, and the others e con- 
tra; And a Itive per Cur. for in vin and Reſcous Hors de ſon 
Tes is a Plea, Contra in Treſpaſs; for here he cannot diſclaim or 

anſwer to the Fee, tor the Defendant does not ſuppoſe that he has Fee there, 
but that be holds of him; and therefore that he does not hold of him is a 
good Plea ; Quod nota. Br. Iſſues Joines, pl. 26. cites 38 H. 6. 26. 

J. In an Action by Wardes or Sheriff, it is a Plea that he was nt 
Warden nor Sheriff at the Time &c. Br. Tr pl. 326. cires 12 E. 4. 7. 

8. Treſpaſs for Breaking his Houſe and the Walls of the ſame, the Defeu- 
dant to the Breaking of the Houſe pleaded Not guilty, aud to the Walls jaſti- 
fed. And by the Opinion ot the Court he thall not have boch theſe 
Pleas; for one is repugnant to the other; tor by the Juſtificarion he con- 
lefles himſell guilty, tho it be excufable, and the Houſe and the Walls 
are all one, and he cannot plead Nat guilty, and juſtify to one and the ſame 
Thing. Er. Bar, pl. 51. cies 21H, 7. 35 8 

62 9. 8. 


1. 
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9. S. brought Treſpaſs againſt C. tor divers Things; as to part t 
Detendanrt — that it was in Defauit of Incioſctre by the Plaintiff: — 
as to the Refidne Net gritty ; and Itiue thereupon. But befcre the Trial, the 
Plazniff confeſs'd the Bar, and no Proſequi nlterius enter d, and after the 
Iſſae rs Yornd for the Plaintiff ; and well. For the Defendant had relin- 
quiſh'd that Part without Benefit ot the Bar; and tor that had pleaded 
Not guilty. So, by Popham if it had been tor a Treſpaſs in two feveral 
Acres, and the Letendanr juſtifies in one, and as to the other pleads Not 

_ zmky ; the Plaintiff may c 15 Part, and have Ijj ue and ! erdidt fer the 
_ And Judgment in our tor the Plaintiif. Nox. 42. 43. Scephen 
v. er. 
&y 2. SC. 10. In Treſpaſs of breaking a Honſe and Cloſe, the Detendant pleaded 
but 5. P. as that he by Compulſion, and for Fear of his Lite earcr'd the ſrid Horſe, 
to the Man. and return d immediately thro the ſaid Cloſe, which is the [1528 Treſp1ſs &c. 
— 4 Plea was held ill, as well tor the Matter as the Manrer, bec 
aporar. be did not em that the Way to the Honſe was thro' the ſaid Chje. All. 34. 
Mich. 23 Car. B. R. Gilberr v. Stone. 

11. In Treſp1ſs, the Plaintiff declared of Chaſing and taking his Cattle 
and carrying away three Heifers of the Plaintiii ; the Detendant jflified 
the taking and carrying away three Heiters one P. anoiher De/endam, 
Ly Virtne of a Warrant from the Sheriff in Replevin &c. The Curt took 

xception that this was 20 Anſwer to the Declaration. And the Reporter 
lays, that this without Queſt ion was a fatal Exception; for he ought 
to have pleaded Not guilty to the taking and carrying away the Plain- 
* Beaſts. 2 Lutw. 137. Hill. 3 & 4 Jac. 2. v. Philipſon & 


2 Lurw. 12. In Treſpaſs of breaking his Cloſe and digging Stones; the Deſen- 
1387.8 C dant preſcribed to enter and dig Stones for Reparation of his Honſe, and 
Feaces, by which he dug and took them for Repairs, but does no? /ay that 
he uſed them, which he ſhould, or at leaſt ſhould fay Pencs ſe retinet od 
reparaad* ; and fo Judgment was given for the Plaintiff 3 Lev. 323. 
3 W. & M. in C. B. Danby v. Hodgſon. 
* 2 Lev.iit. 13. In Treſpaſs of Aſſault, Battery, Wonnding and Impriſoning &c. The 
Ing A＋ as to the Force and Wounding, pleads Not guilty, and ©: 
which was Teftdruum tranſgreſſronis, Inſultus & Impriſenament: he juitifies as Bailiif by 
an Indict- Virtue ot an — It was objected that the Plea was ill, becauſe in 
ment of the Quoad reliduum he had omitted the Battery, and faid only Quoad re- 
— ſiduum tranſgreſs Inſultꝰ & Imprifonamenti ; fo that the not anſwering 
nd Publica. the Battery was a Diſcontinuance of the whole. The Court agreed that 
tion; and Quoad reliduum had been ſufficient, but when in the Quoad he cnume- 
the Jury rates all the ether Particulars, omitting the Battery, by this the Battery 
— = is excluded in the Quoad reſiduum; but upon citing the Cate of * the 
— but Ring Porto Curia advifare vult. But the Plaintict being atrerwards 
omitted the fais lied that the Exception would not aid him, he + to prevent the Judg- 
Publicatio. ment ot the Court againſt him, diſconti 3 Lev. 493. Mich. 6 W. 
Id. r & Min C. B. Patrick v. Johnſon 
the finding him Guilty De Tranſgreſſione Prædicta, included ir: as in Treſpaſs of Aſſault and Battery, 
the Ju nd Defendant Guilty of the Treſpaſs and Aſſault. The Cour: ſaid it had ben adjudg'd that 
this — the Batrerv. 
+ This is denied by Serjxant Lurwich 2 Lutw. 929. S. C. 


14. In Treſpaſs of taking Goods, the Defendants j/ifjed rnder 4 Pre- 
cept to the Baihiffs of the Borough, deli ver d to the Defendants, then Bails 
of the Court to be execured; bur — ge was given tor the Plaincii, 
becauſe they aver that they were Bailiſis of the Court and Oincers, but 
not that they were Bailiffs of the Borough ; and it they were not, then, tho 
they might be Bailitts and Officers ot the Court, yet the Precept was not 
directed to them, and fo could not execute it or juſtify under it; for there 


might be both Bailitls of the Borough, „ 
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they might be diſtinct Officers. 2 Ld. Raym. Rep. 1530. Trin. 2 Geo. 2. 


Watkins v. Weit. 
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(QS) Pleading How. J/Tere there it a Diſſei/m 
and Re-eatry. 


1. IN Treſpaſs, the Defendant ſaid that he was ſciſcd till by D. difſeiſed, 

which Or was ſciſed till by the Plaintiff diſſeiſed, upon whom the De- 
feadant ente dat the Time of the Treſpaſs ; which was adjudg'd a good 
Plea. Br. Treſpaſs, pl. 320. cites 10 E. 4. 6. 

2. Treſpaſs Quare Clauſum tregir &c. and the Defendant ſaid that it 
w1s the Franktenement of A. and be by bis Command, enter d and did the 
Treſpaſs ; the Plaintiff ſaid that he himſclf was  ſeiſed till by the Defendant 
and the ſaid A. diſſei ed to the Uſe of A. and the Plaintiff re-enter d. and 
the Treſpaſs meſne &c. And per Cur. this had been no Plea, unleſs the 
Plaintiff had made the Defendant privy to the Tort ; for he who does a Treſ- 
paſs after the Diſſe:en ſhall not be puniſb d by the hr Diſſeiſee. Br. T 
pl. 345. cires 20 E. 4. 18. 

3. It is no Plea in Treſpaſs that A. was ſciſed till by D. difſeiſed,, who But if be had 
infeeffed the Plaintiff, np-n whom the ſaid A. re-enter'd, whoſe Ef are the n that be 
Defendant has, becanſe the Eſtate of the Defendant is not i tate tpon the 700 mill by 
Eſtate and the Poſſeſſion of the Plaintiff ; per Brian, Br. Treſpaſs, pl. 274. Dis fed 


H. 7. 11. : 
5 H. 7 the Plaine, 
cc per Brian. Br. Treſpaſs, pl. 274. cites 
5 H. 7. in. 


Ana in Treſpaſs it is a Plea that the Plaintiff diſſeiſed the De- 
K* upon whom he enter d 775 it is no Plea in Afſe, tor 4 amounts 
but to Nul tort ; per Brian. But Vaviſor held all one, immediate 
or not, and no Diverfity between Treſpaſs and Aſſiſe. Nevertheleſs 
the King's Bench held with Brian. Br. Treſpaſs, pl. 274. cites 5 H. 


* . 

. In Treſ the Defendant juſtified in 40 Acres for Common Appen- 
* the P/ __ / 2 Acres m—_ 8 Ped of bis Waſte, and 
he approved them, ſaving to the Tenants ſufficient Co and the Defen- 
daut enter d after the Approvement and did the Treſpaſs ; and to the other 
20 Acres, be ſaid that he was ſeiſed and diſſeiſed by the Defendant, and re- 
enter d; and the Treſpaſs, me/ze &c. Note good Pleading. Br. Tret- 
pals, pl. 423. cites 10 H. 7. 14. 


__ 


(R. a) Bars of a Treſpaſs. 


1. I F Monics are paid in Satisfaction of Treſpaſs, it is a good Bar. S P. of 


111. 
12 D. 4 8. b. R de og 
pl. 195. cires 39 E 3. 20 


Leet, ſor which he is a- So of putting 


2. Tf a Treſpaſs be done to the Lord of 


a 
merced in the Leer, Which is not lawful, —gB bs evind Be cngs. 


r 
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* 
enn received, Bil be a Bar of the Treſpaſs. 12 Þ. 4 8. b. 
sse. * 
Walls of bis flasſe; for tho” the Amerciament is not Jawful for Treſpaſs to the Lord himſelf, but 
of common Nuſance, yet as it is paid, it is r Br. Treſpaſs, p 
100. cires 12 H. 4 3. Br. Repticarion, 13. cites 8. C. 

232 Defendant ſaid that the UU 
Plaintiff, and 'd to 10d. which the Plaintiff bad levied ; Sc. And the Plaintiff faid — 
he did another Treſpaſs there, priſt; and rhe others e contra. ſo ſee that = Recompence js ad.. 
mitted for a Bar and Satisfaction. Br. Treſpaſs, pl. 61. cires 47 E. 3. 19. 

1 ION IE b was affeer d to 2 5. of which he bad made Gree 
to the Lord; > and 4 * irn tho' the Amerciament in the Court Baron be 
Extortien ; quod nota. Trefra? pl.66. cites 48 E. 3. $—S. P. Ibid. 234. cites 22 Aff 51. 


x S and amerced him, and le- 
22 of Treſpaſs (tor he has a Satisfaction.) 


of Maihem, s Bar in Action 
ry. Contra -v 


taken 
brought in 
— nd the 


fad er te Plaimtiff bas Repletin pending in B R. of the ſame and 2 Plea per tot. Cur. Br. 
—_— 171. cites 14 H. 7. 12, 13. Sr f Ns T et 152. Cites 
ky * — Same ſes cired 5 Rep. 1 


e e of he fame beats; — Per New- 
Treſpaſs, pl. 152 cites 22H. 6. 15. 


N Haie bas anther rs of Toſoſ yendne of he fa Taking ; Per Newton 
Br. Iſſues 1. T Horſe taken. The ſaid that he had a Leet in 


Br. T reſpaſs, pl. 152. cites 22 
fe Bi tbe The Dif 
* D. and J. N. was amerc'd there ft efture, by which he was 


1— amerc'd io 10 5. 4 wied ur dd the Five o „ 
ment, and the Iſue was taken if the Horſe belong d to the Plaintiff at the 
Time of the Taking, or to F. N. Brooke makes a Quzre of this Plead- 
nr Br. T pl. 59. cites 47 E. 3. 12. 

Treſpats by a Prior of Trees cut, and Frankienement broken, and Ser- 
wants beaten; — Pleaded Arbitrement, which by Proteſtation 
he is ready & pro placiro char the Treſpaſs was in the Time 
of his LEE? which the Plaintiff raking the Arbitrement by Pro- 
teſtation faid tor Plea that the Treſpaſs was in his own Time, Priſt, and 
OT. and this Plea was pleaded to the Writ. Er. Treſ- 

I. 69. cites 2 H. 4.4 

l in Bank of Goods carried away; the Dęfendant ſaid that 
the Plains ved Plaint of the ſame Treſpaſs in the County, aid bad Deli- 
verance, a good Plea ; for by this Action he is to recover the Value 
&c. which ought not to be where he has received the Goods. Br. Trei- 

pl. 82. cites ) H. 4. 15. 

it sno 10. In T the Defendant faid that he himſelf was ſeed till by one 
that the A. Jiſſciſed, who inf d the Plaintiff upon whom the Defendant entered, 
— of w hich Entry the Plaintiff bas brough: his Aion, and admitted clear- 
ill by the ly for = good Bar, and all the Argument was upon the Replication ot 
Plaintiff diſ- the Plaintifl. Br. Treſpaſs, pl. 1). cites 9 H. 6. 32. 


I Bas And the ſame Law in Aſbſe as it was faid for Law. And the Reaſon ſeems to be in- 
aſmuch as it amommes to the General Iſue, and then he may give the Matter in Evidence. Br. Treſpaſs, 
pl. 24. cires 27 H. 6. 3. 
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11. Treſpaſs againſt F. N. who ſaid that at another Time the Plaintiff 
bronght Treſpaſs of the ſame Goods againſt bim und T. N. Lobel reared, 
aid the Plaintiff recovered againſt bim, which T. N. is in fi 1. e not 
named, judgment of the V\ rit; And the beſt Opinion was, that it is a 
good Plea, without ſaying that be bad Execution ; tor Recovery without Exe- 
cation, it it was againit this fame J. N. is a good Bar in Treſpaſs. Br. 
Treſpaſs, pl. 20. cites 20 H. 6. 11. and 40 E. 3. 27. 39. 

12. Treſpaſs of Trees cut and carried away. The Defendant to the Trees 
pleaded Gift of the Plaimiff before the Treſpaſs, by which he took them 
&c. and to the Cutting Not guilty. Littleton faid Not guilty of the 
Cutting goes to all. Bur Prifor faid No, he ſhall have ; tor he 
may be tound guilty of the one, and acquitted of the other. And the 
fame ny that Gitt is a good Plea. 42 E. 3. 23. Br. Treſpaſs, pl. 27. 
cites 33 H. 6. 12. 

13. It is a good Pla in Treſpaſs, that the Plaintiff was ſeiſed, and 
leaſed to him for Years, by which he entred and cut the Trees, 2 it is 
_ Waſte, but Treſpaſs does not lie; Per Moyle Juſt. Br. Treſpaſs, pl. 
291. cites 5 E. 4. 64 

14. 44 The Defendant pleaded Leaſe to him for Pani 
Plaintiff'; Per Wood, this is no fie no more than in Bur Bri 
and Vaviſor contra; tor the Leflor has Colour by the Reverſron to enter and 
fee the Waſte. Br. Treif pl. 280. cices 6 H. 7. 14 

15. In Treſpaſs of breaking his Houſe, and carrying away 30001. is Jo. 147. pl: 
Bags, the Detendane plcaded that be and one A. were inditfed by Procure. © Mich. 
ment of the te pn wr the ſame Offence, and that A. was found guilty as hb. * 
Principal, and the Defendant as Acceſſary, and had bis Clergy, Judgment and 
ti Actio &c. Jones . thought the Action would not lie, becauſe being Juſtices 
found Felony, the Party thall not be admitted now to make it Treſpaſs — 
but Doderidge and Whitlock J. e contra, becauſe an Indictment is atg © . 
the King's Suit; but otherwiſe had it been by Appeal. Noy 82. Marke cordiogiy. 
ham v. Ebb. But all 


— 


that Judgment was unanimonſly given for the Plaintiff the Defet of the Plea, by nor 
— the Plaintiff gave . he not have Reſtitution, IX 
ing his Procurement is not ſufficient. 


16. Treſpaſs for Riding his Horſe ; the Defendant pleaded that poſtea, 2 Keb. 69 
viz. fuch 2 the Plaintiff Exoneravit eum of the ſaid Treſpaſs. Js 2 
Demurrer it was held no Plea, and judgment tor the Plaintiff; and it 5 — 


ſeems it cannot be a Plea in Treſpaſs in any Caſe, tho? it may in At. COTE, 
44 74 CG Sid. 293. pl. 12. Trin. 18 Car. is ill ich- 
2. B. R. Weſtlake v. Perve. our pleading 


a ſpecial 


17. Where a Diftreſs eſcapes, the Diſtrainer cannot bring Tre 
unlefs it be ſbewn to be wholly ab/ſque DefeFs ſuo; (tor abique u! 
ſuo is not ſufficient ;) But if the Diſtreſs had died, the Action revives, 
becauſe it was by the Act of God. Adj by 3 J. Contra Gould ]. 
1 Salk. 248. pl. 3. Paſch. 12 W. 3. B. R. Vaſper v. Eddowes. ER 


if he had ſbewn that the Defendant bad taken it out of the Pound, ir might be ſome what, or even that it 
eſcaped out of the Pound, and rum home to the Defendant, and that he came «yon Freſb Purſuit to take ir, 
and had been hinder'd by the Defendant —Ld. Raym. Rep. 719 Hill. 13 W. 3. S. C. adjudged accord- 
ingly. [ And ir ſeems by all the Books that the Pig was loft, and that the Defendant never had it 
afterwards, ſo as if Judgment ſhould have been given againſt him, he would have been puniſh'd 
doubly, as was obſerved in the Reports, and which it is faid there, would have been very hard.] 


18. It was agreed, that if a Diffreſs is taken Damage feaſant, it is a 1 Salk. 245. 
goud Bar in Treſpaſs ſo long as it is detain d. 12 Mod. 663. in Caſe of Pl, U 


aſper v. Edwards. 


6Y {| (S. a) Treſpaſs, 


g 
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Tender (M) (S. a) Treſpaſs. 


Bar. What ſhall be a good Bar of 


Treſpals. * | Tender. 
N an Action of Treſpaſs for a negligent Eſcape where 
- IS into my Land, it is a - TS; ax 
render'd 1 — dend Actos brought. Cr. 9 Ja. 
Sir G. V. s Caſe, by Wilkams. 
2. But in an Action for a voluntary Treſpaſs, Js for 


1 or breaking his Hedges, it is = 


re ave's Caſe, Dopham 
* 2X] 


s did wot exceed 10s. and be tender'd to him ſufficient 
- Contrary in Avowry for Damage feaſant, elicwhere. 


21 == 


c—o—_ — 


(T. a) Pleadings. New Bar &c. In what Caſes the 
Defendant may plead a New Bar. 


+ in D. 
in Bar. 


＋ . ſaid, that the Place is an Acre, and 

And the Plaintiff ſaid, that it r 
as he did not anſwer to the T 

r Br. Tre. 


E 4 75s 
— ent? ths Femant pleads Hors de fon Fe The Plain- 
. _ the Tenant may plead in Bar of this Title ; 
foes And all the Juſtices ſaid, t ir is clear that he ſhall 
a new Bar in thoſe Caſes. Br. Treſpaſs, pl. 359. cites 21 E. 4 


65 ified by Licence to enter into his Houſe, 
2 the Plaintiff ſaid, that the Defendant enter d the ſams Day, and came 


and after the ſame Day enter d and broke bis Docr and Windows, of 
which Trop 1 the Aion is brought. And to this the Defendant 
— n fuck Cale the Deleadn ſhall nor be 


io plead Nor Guile, but may make Bar or juſtify ; for now it 


i in the Count. t 
ſhall plead Not Guilty. e eee tte 

1 where the Matter in the Dec and in the Replication, is of 
one and the ſame D Hall take the General Traverſe ; and 
of killing of Diſtreſs, Ey eh he dd nor Kl, Per Choke. Br. 


Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. 


(U. a) Pleadings 


6920 


— —  _ 
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* 


(U. a) Pleadings by Qze Eftate. Good or not. 


1 IN Treſpaſs the Defendant juftifed the Taking as Diſtreſs in the Hun« 
I Reg the . 2 — abode all 
his * Fo 29 * 2 be Har ba ve =, ſeiſed of the 

Hundred &c. Time clearl annot 
ing Deed there and He — 


en te ak - 4- 7. Br. Que Eſtate, pl. 9. cites 11 l 
4. 


has, which K. is yct in full Life. 

Eftare ot him who bur a particular 

he Lite of the particular Tail, by which 

, „N dhe Defendant ſaid, that 

s "1 at ute 2. ö 

ſeiſed in 2 e 1 N. is Fee, — Eſtate be 23 2 
&c. and a good Bar by Que Eſtate, without ſbeu ing How he 

and this in this Action, and the like in Præcipe quod reddat. 


: Traps of Foil 3 his Graſs, and breaking his 
4. In Treſpaſs ot ſpoiling his ing hi 
the Place where &c. is 120 Acres of Land &c. and bis Fat, 
file of Common, and recover d agai 
Common at the Time of the Treſpaſs 
tiif had at the Time of the Treſpaſs. 7 


2. 
Fr F 


＋ 
pf 
at af 
2; 
55 


7 
; 


ciſed, 


: 
— 
S 
RJ. 
= 
o 
8 
* 
| 
D 
D 
E. 
> 
>; 
T& 


L 
ing by J. ſhall be eſtopp'd as J. himſelt thould be. Br. Que 
Er — che Defendant ſaid, hat F. N 
5. In Treſpaſs a, t . 
Eſtate he has, and gave Caluur; and by the Opini 
Plea. Brooke ſays mirum ? for he ought to ſay, that 
&c. and infeoff d F. NM. in Fee, One Effate be has, or the li 
Plaintiff demurr'd as above, the Defendant durſt not ſtand to 
Plea, but pleaded another Plea ; and the fame 'Term a Eſtate was 


traverſed, and Iſſue join'd upon it; quod nota. Br. Que Et pl. 43. 
ci 


H. J. 1 
_— Treſpſs it is no Phe that A. was ſciſed in Fee, and i 4 B. 
Due Eftate bas, who infeoff*d the Defendant ; for che An 
be allow'd in the Defendant, and nat in any who is in the meſue Conveyance ; 
quod nora. Br. Que Eſtate, pl. 49. cites 1 E. 6. 


(U. a. 2) Pleadings. Regreſs. In what Caſes a Regreſs 
muſt be heren. 


1. HERE is a Diverſty where the Defendant pleads his Franktenc- 
ment, and where he ſays, that F. S. was ſeiſed in Fee, and in- 
feoff d bim, and gives Colour to the Plaintiff by J. S. There it 3 
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Plea for the Plaintiff, that he was ſeiſed till by the Defendant diſſciſed, al- 
ſque , <4 that J. &. infeoff d the Defendant without ſhewing — tor 
there is a Diverſity where the Defendant makes Title to himſel ! in his 
Bar, which is traverſed by the Plaintiff, and when not; Per Aſcough. 
Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


„ exbere 2. N Pere the Defendant in his Bar gives to the Plaintif a Title, and de- 
the Hen ſtroys it, it is ſufficient for the Plaintiff to maintain the fame Title with- 


2 rug ef out Regreſs; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 
cent as Heir, 
and the Plaintiff claims as Heir where he is a Baſtard &c. there it is ſufficient for the Plamt:ff to ſay, that 


248 and not Baſtard, without jhexving Regreſs ; Per Aſcough. Br. Trefpals, pl. 127. cites 19 
23. | 


4s in Tre\- 
pals the De- 
fendant ſays, . 


7 
rann X . ar ane he Dalbonor re-enter'd, ard did 
the "Treſpaſs &c. Now it may be that he enter d, and yet no Diſſeiſin to the Plaintiff ; for it may be 


were upon the Land „and then this is no Ouſter nor Diſſeiſin to the Piaincif#; and 
there it is ſufficient to ſay that the Defendant bad not nothing of the Feoffment of the Stranger; Per Newton. 


Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


4 In Treſpaſs, 8 that it is his Franktenement, 
r eee Fob JE 

> rees 
cut &c. there R ſhall be alleged, which is traverſable; Fer Priſot. 


fer the reſpaſs 
Br. Treſ- cannot have T be- 
Lad go Son 7 of the Treſpaſs Meſne the 
S. P. Br. E. reſs is traverſable. Br. Treſpaſs, pl. 322. cites 11 E. 4. 3. 
r 
cites 22 E 4. 38. | 
If a Man 6. Treſpaſs does not lie 


ain Diſſeiſer before Regreſs. Br. Eſtates, 
.. f 
the Meſue Profits, the' I do not re-enter, but in Pleading I 


verſed, quod nota Pigot, and none denied it. Br. 
438. at the End there. my 


: 


1 


t to allege Re- ; but this 
raverſe per &c. pl. 131. cites 


leaſes for Years Condition 
ion of Treſp2/s 
4 ll. N. Trepas 1.20 


and this of Land and Things local, but contrary of 
Pelblen withour Entry or Scifare ; per Brudnell. Br. T 


(Ua. 3) Pla 


* 


| 
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(Ua. 3) Pho in Abatement. II bat is a good Plea in 
Abatement. 


x. Reſpaſs C. near is no Plea that C. i a Hamlet of & And 
mug 371. cites ag Aſſ. 33. 

2. Treſpaſs of Cattle taten in C Vi & Armis, the Defendant ſaid that 
a Hamlet of C. return'd at this Day, to which Writ he has 
28 Writ he does not ſim J 

is Writ Vi & Armis; and a good Plea, by which the if averr'd , 
that the Replevia was ſued ot another taking. Br. Treſpaſs, pl. 113. 

a7ainft three, the one ſaid that the tuo were dead 
; judgment of the Writ ; 
it is falſe &c. But Death pending 
And atter the other /aid that the two bought the 
And Iſſue tender d wpon the Bargain. Br. Treſpaſs, pl. 60. cites 47 E. 
RTE: 
In Treſpaſs, the Defendant ſaid that before the 

Caund. without Privity of the Leſſee. Br. T 

4. 1 Catile taken — — 2 
to have had Writ Quod cepit & Detinuit 
Freſpaſs, 221. cites 1 H. 6. 7. — And cites M. 11 4 
at any Miſchief; tor he may give it in Evidence to diminiſh the Damages ; 
Quod nota. Br. Treſpaſs, pl. 221. . 
K. and not in C. Br. Treſpaſs, pl. 196. cites 4 H. 6. 13. 
7. reer 
reſ- D. the 


in S ir 
ſo ſee that of Treſpaſs may be brought in a Hamlet. Br. 
1. 
the Plaintiff himſelf bad brong bt Replevin of the ſame taking in N. which is 
poſe the taking to be N Armis ; 
cires 38 E. 3. 35. 
Er 
| fome 
againſt all, bur Mirum, 
the Uſe of the King; and this Defendant came 
ed to F. N. which Term yet continues ; | 
| J 
Wrir, tor the Plaintiff himſelf is poſſeſs'd of the 
— x paſs ; and faid there that the Defendant in this Caſe is not 
6. Treſpaſs in C. It is no Plea to the Writ that the Place where Ec is in 
f N = — reſpaſs i: 
none without Addition; tor it ſuffices if he be Guilty in one. Br 


De- 


. 14. cites 9 H. 6. 5. Bus per Babb. by g H. 6. 29. * Nu/ tiel fendant ſaid 
A &c. Judgment of the Wrir is a Plea, and 6 H. 7. 3. there are 
is accordingly Ibid. | — 7 


ter and D. net her, and none <cithceut Addition, abſque boc th at there is 
out of Vill or Hamlet call'd D. only in the ſame County. And 


porter. Br. Treſpaſs, pl. 299 cites 2 E. 4 10. 
S. P. Br. Treſpaſ, pl. 19. cites 9 H. 6. 62. 


8. In Treſpaſs, it is 20 Pleat bat the Vill is in Another County ; but ſhall 
ſay that Nul tie! Vill in This County ; nota. Br. Treſpaſs, pl. 19. cites 
9 H. 6. 62. 


9. It is no Plea in Treſpaſs, that the Treſpaſs was done by the Defeddant 
and another, who is alive, wot named &c. Br. Treſpaſs, pl. 20. cites 20 


H. 6. 11 & 40 E. 27. 39. a 
10. Treſpaſs of entring into his Houſe and breaking his Cloſe; Dan- 
by faid, the Fine and the Cloſe are all one and the ſame Place, and not di- 
verſe, Judgment of the Writ ; ne Aſcough and Porting. then you 
may plead Not grilty to the one, and juſtify to the ot her; and therefore it 
was awarded no plea to the Writ. => yet in Præcipe quod reddat it is 
4 


any Vill, Hamlet, or Lieu Conus 
good Plea for the Viſne by the Re- 


| Treſpaſs. 


a good Plea ; note the Divermy. Br. Treſpaſs, pl. 151. cites 22 H. 
6. 


7. 

11. Treſpaſs De clauſo fracto by B. and C. the Defendant ſaid that the 
Place is 20 Acres, of which D. and the Plaintiff are poſſeſſed in Common, 
and t d hew, Judgment Si Actio; and ogainft C. be ſaid Not grilty. 
The Court held that he could not zuffify agarnft the une, but that this :s 
@ Fufttfication againft both, and he cannot be G ainſ# the one but a- 
garni both, for it ts a Foint- Aion ; but per Moyle he my plead to the 
Writ azainſ# the one «bo has ucthing in the Sol, as to ſay that the Soil is t9 
the one only, and juſtify ab/que hoc that the other on the Day of the Writ pur- 
chaſed had any Thing in the Soil, As in Replevin by two, he may fay 
that the Property is in the one abſque hoc, that the other has any Thing; 
Joan ot the Writ; quzre tor after he pleaded Nor guilty againſt 

Br. Treſpaſs, pl. 888 22. 

12. Treſpaſs of breaking his Cloſe in O. and H Young demanded 
Judgment of the Writ, for H is Hama of O. and was &c. And per 
ror. Cur. it is no Plea in Treſpaſs. Contra in Præcipe quod reddat, and 
yet the Mifchiet of the Viſne was mention'd, & non — bur rhe 

« awarded to Anfwer. Br. Brief, pl. 363. cites ) E. 4. 18. 

13. Treſpaſs was brought by the Baron and Feme of Battery »f them. The 
Defendant pleaded Not guilty, and the Damages tax d for the Baron 10 J. 
— Feme 40 3. And becauſe the Feme cannot join with her Baron 
tor Battery of the Baron, therefore for this Part the Writ was adared ; 
and tor the ot the Feme they recovered, tor of this they may 
join in Action. Br. Treſpais, pl. 190. cites 9 E. 4. 51. 

14 Treſpaſs of Trees cur, and Land depaſtured in K. Norton ſaid 
there is no ſuch Ni as K. without Addition in the fame County, Pritt ; 
and the Plaintiff was compell'd ro anſu er to it by Reaſon of the Viſne ; 
Quod nora. Br. Treipai:, pl. 94. cires 22 E. 4. 61. 

15. Treſpaſs by Baron and F<me of Cloſe broken and Graſs fpoiFd, 
the Defendant ſaid that A. was jc:ſid in Fee, and had Iſſue the Feme of the 
Plamtiff and the Feme of the Def endant, and died, the Daughters en- 
ter d, and rhe one married the Plaintiff and the other the Defendant, 
and fo the Defendant and vis Feme held in Common with the Plaimtiff*s ; 
nn quod my which the other 1 

. Treipaſs, pl. 163. cĩtes 15 E. 4 2. 


(U a. 4) Pleadings. Where there is a New A Hgument. 


I. 'Refj ' a Cloſe broken, and Graſs ſpai d in D. Chaunr. faid the 

—— Land call'd A. in which the Defeadant and 
thoſe Due Eftate he has have heid in Common with the Plaintiff and theſe 
Due Eftate he has Time out of Mind, and held in Common the the 
Writ purchaſed, by which he entered &c. and a good Plea per tot. Cur. 
by which the Plaintiff affign'd rhe Treſpaſs in this Land and another, 
and that of this Land he was fole ſeiſed, abſque hoc that the Detendanc 
held in Common, and the others e contra; and as to the Treſpaſs in the 
reſt, Not guilty. Br. Treſpaſs, pl. 122. cites 8 H. 6. 16. 

2. In Treſpaſs in one Acre of Land in D. the Defendant pleaded the 
Leaſe of the Plaintiff of the ſame Acre, by which he did the Treſpaſs &c. 
To which the Pla:ntiff ſaid that be was ſeiſed of 2 Acres, and made a Leaſe 

the other Acre. And the beſt Opinion was, that it is no Plea, but hi 
LEES K Ad ms hae the Ave i wed the Sofhes was can &c. Bur 
Paſton, He ay Jay that be leaſed one Acre, and the Deferdaut —_ 

a 


per 


Mm — IIIen 


Treſpaks. 


and did the Treſpaſs in the one and the other, ablque hoc that be eaſed the 
2 in which be ſuppoſes the Treſpaſs. Br. Traverſe per &c. pl. 15. cites 
9 H. 6. 64. 

3. Treſpaſs for Breaking bis Cloſe, and Digging and 
Land with Carrs and — Deſendant faid the Place w 
Acres, and that be and all thoſe whoſe Effate be has in ſuch a 


had a Ib ay there Time out of Mind to 12 Acres &c. with 
Plows to carry and re-carry, and that he at the Time of the T 
&c. came with his Carts and Plows &c. Plaintiff replied, that be 
the ſaid Way the Defendant had broke bis Cloſe in another Place, 
Defendant 


Detendant anſu ered nothing to that; whereupon . 


is good ; for as well as the Plaintiff may aſſign the Treſpaſs in a 


Lid that the 


at to 
at 
fach 
* — * . wa 
le: accordingly at the Cummencentent. where be has a Way in the be has done 


on. tut culy, and anather Intereft in anctker Parcel, there he may be a here. 3; 
1 ::ſpatior in another Parcel of the fame Land; quod Cur. conceffic. H 6. 37-* 
Aud per Pritt, the Flamtiff in his new Aſſignment ought to allege in what — 
ctier {art of the Jame Land the Defendant bas dune the Treſ] 
De euduut in his Tufhification ſhall ſbew in what Place of the via in 
the Lat tad ur Weſt End &c. and the Plaintiff in bis new Aſſignment ſhall 
ſew Low thut the Daſeudant did the Treſpaſs in the South Part or North Part 
F the ſaiue Land, ſo that a Diſtinction may appear between them; and 
y him, where the Plaintiff Pogue the Treſpaſs in ather Land, the Plai 
tiſf ought to give it a Name, if be aſigus it in the [ame Land where the 
Defendant has juſtified, be aug ht to give ſuch ſpecial Notice that the Differ- 
ence may be percerved; by which the Plaintiff amended his icati 
according to the Opinion of Priſot; Quod nota bene. Br. 2 | 
; the Plaintiff after — SP. 


203. cites 37 H. 6. 36. 
97 2 : 
pleaded by the Detendant ſhall not aſſign the Treſpaſs in a new Place, be- Cur. E 


Treſpaſs Ubi ingreſſus non datur per 
E. 


cauſe the Writ comprehends Certainty, viz. quod ingreſſus eff in 4 Acres 
Land aud 8 Acres of Meadow &c. Br. Treipals, pl. 224. cites 38 H. 6. J. H. 7. 6. 


- * 4 - = - - ge 
eral Ii rit of Treſpaſs ; for there is no ſuch Certainty in the Writ; Per Moyle and Choke 
Priſor, * good Plea in Treſpaſs upon the $ H. 6. and therefore ir ſeems the like in this Bur per 
after the Averment was received, and the Plaintiff maintained his Writ. Br. Treſpaſs, pl. _ and 
33 H. 6. -.——S. P. Per tot Cur. Br. Treſpaſs, pl. 2S4 cites 9 H. 5.6. * 


5. Treſpaſs of a Cloſe bruben, and 20 Stacks of Corn taken and carried 

away, the Defendant ſaid that the Place is 5 Acres called White and 
juſtiſied there for Damage feaſant. The Plaintiff ſaid that the Place is 3 
Acres called C. whereof be was ſeiſed in Fee, and there was poſſeſs'd of the 
Stacks till the Defendant took them &c. And no Plea, by which he faid as 
above, abſque hoc that they were Damage feaſant at the Time &c. in the 5 
Acres called N. prout &c. Br. Traverſe per &c. pl. 193. cites 5 E. 
1 F in Treſpaſs, where the Plaintiff in his Count gives the Place, where Be\ Deputy, 
the Treſpaſs is ſuppoſed, a Name, there the Plaintiff thall nor athgn the pl f. cites 
Treſpaſs in a new Place; Per Choke, which none denied. Br. Tref- iber 
paſs, pl. 422. cites 9 E. 1. 24- . 

7. Treipuſs of Breaking his Cloſe, and Subverting his Soil wich his Cart, 
and fhew'd kow mich of the Land was ſubverted, as he ought, as it is faid, 
| viz. two Acres of Land. The Defendaat ſad that the Plate here Ec. 

is 


Treſpaſs. 


is 2 Acres of Land called E. and pleaded im Bar. Per Towuſend, where 
the T is alleged in Certainty, as here, the Defendant thall not 
give the Place a Name, no more than in Treſpaſs upon 5 Rich. 2. or up- 
on 8 H. 6. And the whole Court held contrary to him, that iz bs 1 
tiow he may plead, as above, and gi de Name, notwithflandiag the Certainty 
in the Count; tor it may ftand with his Count, and ic was not denied but 
that he ſhall do fo in Action upon 5 R. 2. or 8 H. 6. Br. Treſpaſs, pl. 
350. cites 21 E. 4. 18. : : 
ud ſu ſee a 8. Treſpaſs of Breaking his Cloſe, and Subverring his Soil, viz. 30 
Dizerjity Acres, The Defendant pleaded Feoffment of the Manor of D. of which the 
— 4 Place &c. at the Time ot the Treſpaſs was Parcel, and gave Colour to the 
Trefpahn Plaintiff; and the Plaintiff ſaid that the Place where is a Rod of Land 
counts in 30 called S. other than the Defendant has to; and becauſe the De- 
Acres, axd fendant had nor anſwer'd to it, ro To which the 
the Defen- Defendant pleaded Not guilty, and found for the Plaintiff to the 

Bay thas &c. And there the Opinion of the Court was clear, that he fall not 
this is Par- make another Affigument when he hes ſhew'd it in bis Count, viz. 30 Acres , 
cel a Ma- to which the Defendant bas anſwered that this is Parcel of the Manor &c. 
4 +_ 1 For the Certainty appears; and there is no Diverſity when the Certainty ap- 
Defendans Pears in the Cont, and when in the Replication. Br. Treſpaſs, pl. 284. 
Jigs Bao ths cites 9 H. 7. 6. 

lace is 30 


Ares, and that the Plaintiff le:ſed to bim &c. for there the Plaimiff may aſſign the Treſpaſs in a necy 
Place, Br. Treſpaſs, pl. 284. cites 9 H. 7.6. 


Put where 9. In Taſha, the Bſhndeie fulffed in o Fine calkd Barker ; the 
the Plaintiff Plaiatiff 1fign'd the Treipaſs iz White- Acre ; the Defendant ſaid that the 
2 Places are all * cxe and the ſame Place. And per Cur. He ſhall not have it 

en Place, for a Plea, bur may plead the fame Juſtification to ir. And per Brud- 
anotcerPlace, n . „ 
the Dejen- nell, Pollard, and Brook, in this Cafe the Defendant may plead Net guilty 
dant may 79 this new Aſfrenment; for the Plaintiff by this has confeſs'd that be claims 
as by — ov. fog the Place where the Defendant juſtified, and to he ſhall be trick'd 
xy. Br. upon the Evidence; Quod nora. Br. Treſpaſs, pl. 168. cires 14 H. 8. 
4 & 24 
14 H. 8. 4 and 24. 


Bue upon fuch'an Afignment the Defendant cannot juſtify in another Vill, abſque ber that be is guilty ; 
the Place ſuppoſed by the Plaiatiff; Fg © ten 2225 there. Br. Treſpaſs, pl. 168. cites bu 


H.8. 
Hence i follows, that E counts the Place certain at ihe Commencement, the Deſendant ſpall 
wot have this Pleading as above. Br. 'Tretpaſs, pl. 168. cites 14 H. 8. 24. 


» $. P. And upon a Demurrer it was adjudged withour Argument to be no Plea; for it is repwonant 
are — len the Plain ff by bis Replication bas affirm'd upon Record that it is * — for 
he ſays Alius it cannot be Idem; and ſo are 14 H. 8 4 22 H. g. 7. And Walunſly ſaid it was i 
adjudged 28 Eliz. wherefore it was acjudged for the Plaintiff Cro E. 355. pl. 13. Mich. 36 K; 
Eltz. in C B. Freefton v. Standford & al” a Poph. 109. pl-5. Mich. 38 & 39 Eliz. S. C. by Name 
'S Cafe, ſays it was adjudged for the Plaintiff, becauſe that in ſuch a Caſe upon a ſpecial 
Agent, it ſhall be taken mecriv another than that in which the Defendant juſtifies, inaſinuch as 
the Plaintiff in ſuch a Caſe cannot main : in it upon his Evidence given, it the Defendant had pleaded 
iy to this new Aſſig t, that the Treſpaſs was done in the Place in which the Defendunt 
altho it be known by the one and the other Name, and that the Plaintiff hath good Titie to ir, 
by his ſpecial Aſſignment, lay ing it is another than that in which the Defendant juſtifies, he 
never after ſay that it is the {ame in this Plea; for it is quite contrary to bis ſpecial Aſſighment 
upon this a Writ of Error was brought in the King's Bench, and the was there aflirm'1 
i EOS So fs Dake ; Quatre. On. Back. of > S. C. by the Name of Freiton v. 
ingly, by Popham, Clench, and Fenner; and becauſe rhe ariff is eſtopp d ro give 
in that which the Defendant hath pleaded, the Defendant ſhould have pleaded in Bar ta the 
newly affign'd, or have pleaded Not guilty, according to 14 H. S. 4. and 27 H.S. . Bur Gawdy 
e contra, who held the Law to be with 21 H. 6. 21. For it is not reaſonable, that if they are all one 
but he may plead it, and not to ſtand upon an Eftoppel, and put ir upon Evidence roa Fury ; bu: 
the other Juſtices were of a contrary Opinion, he aſſented that Judgment be affirm'd —— Mo. 
pl. 641. S C by the Name of Gouch v. Frreſtone, that where the Plaintiff makes a new Af, 
the Defendant ought to plead Nor guilty, and cannot aver that the Place whcre &c. is one 
and rhe ſame. 


10. Treſpaſs. 
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10. Treſpaſs. The Defendant juſtified in a Place called A. Wy 


bis Franktenement ; the Plaintiff Ag A B. 
other Place than A. and becauſe the Defe 


. . ff * ,* * * 0 - 
Not guilty to the Treſpaſs in B. and it the P gives Evidence i 
the Delendant may eſtop him by the firſt Matter in the Refuſal 


and then the other Matter; in Aſſiſe 
it the Detendant pleads Hors de ſon Fee, and the Plaintiff makes Title, 
the firſt Bar is waived. Br. Treſpaſs, pl. 3. cites 27 H. 8. 9. 

11. In T tor breaking bis Cloſe, the Defendant ſays the Place 
where is 6 Acres in D. which are his Freehold, the Plaincitf replied His 
Franktenement, and not the Franktenement of the Defendant. If the Plain- 
tiff bas 6 Acres there, and the Defendant bas ather 6 Acres, the Defendant 
cannot give in Evidence that he did the T in his own 6 
his Plea ſball be intended to relate to theſe 6 Acres of the Plaintiff, becauſe 
till Defendant gives a Name to the Place where 44 1— 
the Plaintiff need not make any new x 0 
not varied the Meaning ot the Plaintitt, as by ſay ing that the Place where 
&c. is 6 Acres calFd Greenmead &c. D. 23. b. pl. 147. Mich. 28 H. 
8. Anon. 

12. It the Plaintiff in Treſpaſs makes a new Aſſignment, and gives a 


> 


cia Name to the Place, and alſo agua: Boundaries on every E the 
Place, viz. Eatt, Weſt, North, and South, and names the es, It 
was held by-feveral that he ought to prove thoſe to be true, as well as the 


as 
Name ot the Place, becauſe every Word, which is put in the 
ment to make the Place plain and certain to the pry amen 
Alias quam in Barra, is etteQtual, and the are Parcel 
Affignment ; bur quære, becauſe the Opinions are diſſering 
pl. 46. Trin. 4 & 5P. & M. Saunders v. Lord Burgh. 
13. In "Treſpaſs Quare Clauſum fregit &c. the nem Aff; 
(viz.) in one Acre of Land or Meadow ling in a Field in S. afureſai 
Northficld Sc. The Defendant, as to the Treſpaſs de novo Agnat in 
Ara terre, pleaded Not ny. Bur the Jury was diſcharg'd, 
Opinion ot the Courr, tor the Uncertainty in the new it 
ot Land or Meadow, and there being 20 Buttals or Name to the Acre; 
alto the Anſwer was to the Acre of And the Plaintiff mi 
have 2 Acres, one Land and the other Meadow. D. 264. pl. 39. Tri 
9 Eliz. Anon. 

this zew 4{igzment is as Parcel of the Declaration; otherwiſe could not be that 
bur rather ought to be a Repleader, and fo to commence at the new Aſſignment, w 
. — 177. pl. 222. S. C. that the Pleading was adjudg'd 


ef! 
175 
711 


: 
: 
: 


* 
wa 


. 


d 
TRL 
1 


1 
; bf 


if 


J 
= 
k 


1 


1 


ö 


f 
7 


# 
2, 
1 
F 


: 
He 


14 Treſpaſs of breaking his Cloſe and Houſe. The Defendant in his 4 Le 15. pl. 
Plea put the Plaintitf to a new (viz.) an Houſe call d a Stable, S K. 
a Barn, and ano her Houſe call d a Cart-Humſe, and Granary. Per Gawdy nod che 
J. the fame is good enough; that the Word Domus in the ion very ſame 
is nomen Collectivum, and contains every Thing mention'd in the new Words. 
Aſſignment, and fo was the Opinion of the whole Court. 2 Le. 184. pl. 

230. Mich. 32 Eliz. B. R. Hore v. Wridleſworth. mn, 

15. When in Treſpaſs the Defendant pleads in Bar, and the Plaintiff The Decla- 
makes a new Aſſignment, it is reaſonable that the Detendant may anſwer dg as 
to this new aſſign d Wrong; tor by 27 H. 8. after a new Affignment the g, j, Dt. 
old Bar is waived, and out df the Book, me the * 1 — 4 45 The — 2 
the new Aſigument as if be bad never efore ; Per Gawdy J. To cnt jufti 

F is f 7 — fe which che Fang 


Treſpaſs. oy 


+ Bl. Here, which the other Juitices agreed. Goldsb. 19 1. pl. 128. Hill. 43 Eliz. 
_ %, in Caſe of Bodyam v. Smith, n 

{rcel cid, for Damage feaſunt. The Plaintiff made a new Aſenment, that the Place where the Taking 
was, <vas Hb. tre in Dale; and the Defendant juſtified 2 Service. Goidsb. 191. Bodyam v. 
Smith. The Court were all clear of Opinion, that the Defendant might vary in his ſuftifcation 
upon the new Afſignment, and fo a in C. B. was revers'd, and this upon Conference with 
the Juſticesof C. B. and great Deliberation. Mo. 545. pl. 713. Mich. 35 & 36 Eli. Odiham v. Smith. 
And. 298. p!. 306. S. C. but S. P. does not avpear. Cro. E 389 599. pl. 27. Mich. 39 & 
45 Elis. B. K. the 8 C. And the Court held the Pleading well gh; the aew Aſſigument 
the Bar is out of Doors, as if it never had been pleaded; and cited 27 H 8.7 And it may be that he 
took the Ox in Bl. Acre, being his own Land, for ape fecaſant, and another in Wh. Acre, as for 
the Heriot, and fo they may well ftand together; and if the Caſe be fo, he could not have it 
— — And Judgment in C. B. was revers'd. —Goldsb, 191. pl. 123. Bodyam v. Smith, 8. C. ac- 
cordingly. 


$.C.cird 16. Treſpaſs of taking his Beaſts at K. and chafing them &c. The 

by North De ſendant juſtifies in ſuch a Cloſe for Damage feaſant. The Plaintiſf re- 
h. J. w3 lies, that the Place where was another Cloſe &c. Whereupon the Deſen- 

faid that ĩt I . an ow” 

has former.y dant demurr'd, — 4 that the Plaintiff never made any new Af. 

been doubt- tig but w the Writ is Quare Clauſum fregit. Bur the Court 

ed whether held the contrary, wherefore it was adjudg'd tor the Plaintiff Cro. J. 


ancw Aſ- 


Gooment £41» pl. 18. Mich. 4 Jac. B. R. Bart v. Bradley, 


might be in 
re ſpaſꝭ for taking Goods, till it was reſolved in this Caſe that it may, but that ir is My uſed ĩ 
Trefoug Quare clarkum fregir. Freem. Rep. 238. pl. 250. Mich. 2675. Cooking v. Fagrene. Y in 


1. In an Action of Treſpaſs, and a new made &c. the 
42 is found for the Plaintiff, and the Writ of Exquiry of Damages was 
eneral, without any Mention of the new Affignment. And yer twas ruled 
FR 
Clerks fay in ordinary Courſe it is otherwiſe; and with that Judg- 
ment agreed the Caſe of and Eaſon, H. 43 Eliz. B. R. Rot. 
941. 


ſor the new is not the Declaration of the Certainty of 
Nen 1 Ei d ny 
tor taking 


18. In T ing and carrying away 100 Loads of Turf at L. 
the Defendant pleaded, that the Lecus in quo &c. (whereas : frog Bo no 
Place alleg'd) was 2 Acres call Bl. Acre in L. which was his Freehold. 
The Plaintiff replied, that the Locus in quo &c. was a Piece containing 20 
Acres in L. alias quam &c. The Detendant reſcin d, hat guoad aliquant 
Tranſzreſfronem in prediftis 20 Acres, Net Guilty. Atter Verdict tor the 
Plaintiff it was moved, that this was ao Hue, becauſe there were neither 
20 Acres, or any Place certain in the Declaration. But adjudg'd for 
the Plaintiff; for tho' it was not in the Declaration, yet it was no De- 
parture, becauſe both Parties agreed that the Treſpaſs was done at L. 
10 that the aſſigning a more particular Place in L. itands with and re- 
duces the Declaration to a er Certainty, and fupplies it; and fo is 
help'd by rhe Statute of Jeofails. Hob. 176. pl. 197. Hill. 14 Jac. 


Plant v. Thorley. | 
19. In Treſpaſs of his Cloſe broken, er the Writ 
was General ; but the Declaration was of | If a Rood, and in digg 
ing another half Rood ; and after in his nem gent fbew'd it to be a Sel- 
lion, containing by Eftimation an Acre. And it was found for the Plain- 
tiſl, and Damages aſſeſs d to 208. And now it was moved in Arreſt of 
udgment, becauſe the new Aſſignment is more large than the Declara- 
tion; and the Opinion of the Court was, that becauſe this was but an 
Action of Treſpaſs, where Damages only is to be recover'd, that this is 
very good; but otherwile it is, it it had been in an Ejectment. 
Win. 65. Eaſt 21 Jac. C. B. Avis v. Gennie & aF. 

20. Battery was laid at D. The Deſendant jufified at S. in the ſame 
County, in Aid, and the Command of Bailiffs, to prevent a Reſcue of Goods 


OO: MR 


| 
| 
| 
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raten by them in Execution. But the Plea was held to be ill ; for the Bai- 8 


litis have Authority throughout the whole and fo the Cauſe mo 
Jultification i in the fame County not local ; a 3 44 
* 


uſtiflied in the ſame Place (being in the ſame where the Plaint 

Ap and — Place had been A1 have traverſed all 
other Places in the ſame County. — Nia tor the Plaintiff 3 
Lev. 113. Mich. 35 Car. 2. C. B. Bridgwarer v. Betheway. 

21. 'Treſpaſs for taking his Cartle in Newmore. 

pleads that the Place where was Stone- Hill, and juſtifies that it is bis 
Franktenement. The Plaintiff replies that there is a River runs 
Newmore, and on the North-fide of it is _— but 2 he — 
the Cartle on the South-fide of the River oncludes 


murs 
clud * be L 1 to dove ttopp 
not have demanded 

ſign'd, when it was i 
rC oe ioves nmr of Pom, nd ihe ann 


Rep. 238. 5 
22. It a Man * ug 
ſuch a Day, and the Defendant juſtifies the Taking at another P 
e feaſant, the Plaintiff may a novel Aſſignment, if 
Tala Se e nn will judith 
the 2 's own Aſſault, and the other not, if he will 
fon Allault demeſne, be may make a new inf ar of the 
rery. Agreed per tot. Cur. 6 Mod. 120. 
Elwis v. Lombe. 


(W. a) Pleadings Se — Cod 


Reſpaſs. The Defendant ſaid, that the Land is 4 Acres, of which 
he was ſeiſed in Fre till by the Plaintiff di eiſed, upon which be en- 
er d; which is the ſame Entry of which the on is brought. = And a 
. Plea, per tot. Cur. becauſe the Action was of Entry into 
of the Plaintiff, and the Detendant has averr'd that ir is the 2 
try, tor otherwiſe it is no Plea; for if otherwiſe, then ir tw that he 
fall that it was his Franktenement c. or make Title and give Colour 
. Treſpaſs, pl. 357. cites 21 E. 4. 7 

oe Treſpaſs of breaking bis Cloſe the 1 ay. 
pleaded Licence of the Plaintiff the ſame Day, by which be enter d. Jac 
ment fi Actio, and a good Plea, without ſaying that it is the ſame Treſpajs. 


Br. Treſpaſs, pl. 219. cites 21 H. J. 39. 


Defendant juſtifies the ſame Day and Place. Br. Treſpaſs, pl. 219 — 
So in Treſpals of — he juſtifies the ſame Day and Place, it is good, w ing that it is 
the fame Trat paſs. Br. Tre ſpaſs, pl. 219. cites 21 H. 7. 39. 
But if he jultifics at another Day, or another Place, then he ought to ſay, which is the ſame Treſpaſs 
&c. And this per Conſtable, Serjeant, which was affirm'd by all the Court for clear Law. Br. Treſ- 
pabs, pl 219. cires 21 H. 7. 39. e 4a chess CS. C cited by Williams } Bulſt. 


rin. 9 Jac. in Caſc of Vaſtenope v. T ay 


3. Treſpaſs 


Treſpaſs. 


3. Treſpaſs for Aſauit, Battery, and Wounding at D. in the County of 
Snff. 26 Sept. 21 Ku. The pleaded, that P. Earl of 4 2 
ſerſed of 60 Acres of Paſture call d S. in Thetford in the ſaid County, and let 
them to R. V. 28 Eliz. * 21 Fears ; and that the Plaintiff tempore que 
Clanſum predif® fregit & cuniculus ipfies R. ibidem inventos cum retibus & 
aliis ingeniis capere voluit, for which the Defendant, as Servant to the ſaid 
R. and Ly bis Ommandment, molliter manus impoſuit upon the Plaintiff 
at T. in the faid 60 Acres, to hinder him from carrying away the faid 
Conies que eſt eadem &c. Abſque hoc, that he is guilty de Tranigreſ- 
none & Infulru &c. alibi vel alio modo in ditt Com” Suſf. prout &c. 
& hoc &c. And e Cro. 
E. 242, 243. pl. 7. Trin. 33 Eliz. B R. Barret v. II. weſett. 

4 Treſpaſs for raking his Cattle at D. and driving them to Places un- 
known. The Defendant pleaded, that S. was ſeiſed in Fee of 12 Acres in 
A. and that the Cattle were there Damage feaſcnt, and he by the Command 
of K. drove them to D. and thence to P. in the ſame County, 7here he im- 

them, which is the ſame Taking ; abſque hoc, that cepii c vertd præ- 
ict. ap D. Adjudg d the. Plea was ill, tor that the Traverſe is a De- 


Ire from the lea, and to the Matter which induces 
it. And it was faid there no Traverſe, becauſe the Matter of 
the Juttification is tranſitory, and not local; bur ir ſuffices that he juſti- 


fies in another Place. Cro. E. 667. pl. 2z. Paſch. 41 Eliz. C. B. Sir 
Walter Sands v. Lane. 


Battery in Londen. The Defendant pla dad, 
of Eſſex, 


being tranſitory 
; as, yet he he not to conclude his Plea 
Quz eft eadem &c. Bur all rhe Court held the contrary ; for the Cauſe 
of the Juſtificacion being local, viz. the maintaining of the Poſſeſſion of 
his Houſe, he may well juſtity there, bur not elſewhere, and he may 
traverſe every other Place; as where one juſtifies as Conſtable, or by 
Force of a Warrant. And theretore Popham faid, The Difference is be- 


iat this Caſe and the Caſe of „which was adjudg'd in this 
Courr, That where one At in another Coun- 
ty, and traverſes the County i is not good ; be- 


cauſe the Juſtification is perſonal and rrantitory, and might be all 
—— oper wi Foo. ph TE 


pl. 


6. If a Declaration be 


I 


of Treſpaſs of cutting Trees 1 ; the Defendant juſtified at another eft cadem rranſ- 
— . 2 Court held it ill, unleſs it was tranſitory only, but there 2 —— abſque 

„chat he is Guilty at tie Day, in the Declaration; for the Plaintiff cannot reply that he did the 
Treſpaſs as ſuppoſed, becauſe that would be infinite, and fo ill on a general Demurrer. 


J. In Treſpaſs for breaking and entring bis Houſe on the 10 Novemb. 
&c. the Defendant j1fified his Entry 11 Nov. by Proceſs out of an inſe- 
rior Court &c. Quæ eit eadem fraftio & intrulio, and traverſed that he 


was Guilty Aliter vel alio Ado; upon a Special Demurrer, ir was refolv'd 
inter 


(Xa) Pleadings. Giving a Newe to the Place where w (04.9 
the Treſpaſs was done. In what Caſes and how. 


2 * 


r IN au and ſpoiling bis Graſs; the De- 7 
he hoc, that he is Guilty in . Mado De 


" =y — — —u— W. And per Newton lr i 
and Markham, by this R. are 5 that W. and T. are r bee 
ud of fame Vill, and then the] cation remains not an» thet be i 


the 
ſwer ons er i was yr e e r 
pinning the b wan ane adjudg'd; bur Ifſue was taken that T. was a R 
n Place Priſt, and the others e contra; and per Newton and Mark- chat 
ham, it is not ſufficient to ſay that T. is not a Hamlet of W. but fball Ham 
ſay that it is a Hamlet of another "_ AUDITS 
Replication, pl. 4. cites 20 H. 6. 28. by ce dies. 


and 
demurred &c. For now the Plea amounts to 4 and the Traterſe m to Not guilty, <:bich 


ave repugnant. Br. Replication, pl. 56. 63321. 


re 


nr in his Count, g — 5 
tain, viz. Greencloſe d to a Houſe only; 

Brian and Littleton, — — — 7 24 11 88 25: 
not traverſable. Br. Nugation, pl. 15. cites 15 E. 4 24 


Greencloſ: was ſtruck out. Brooke that the Name of the Place ſhall —— 
Defendant to anſwer to it. * — 


Treſpaſs of breaking his Cloſe and ſubverting bis « 
of Land 8. the Defendant ſaid, Nr 
and pleaded Bar ; and well per Brian and Choke Juſtices ; for the Defen- 
dant may give Name in his Bar, tho" the Plaintiff has not gives Name in 
bis Count, and if the Defendant pleads in Bar without giving Name to the 
Place, here the Plaintiff in his Replication may give Name to the Land 
where &c. For otherwiſe, if the Plaintiff have ſeveral Acres in the fame 
Vill, and the Defendant has juſtified in ſome, and in ſome not, he ſhall 
loſe his Juſtification ; and the Plaintiff has given Name in his Re- 
he may fay that the T was done in this Land named &c. 
in Action upon the Stat. of 5 Rich. 2. he ſball not plead fo by a N 
fo then the Grin of Acres is compriſed in the Writ ; contrary in Tre 


—_— b here the Plaint N, 
in EE _— ae my voy fron ic; the Pn go — 
Br. Treſpaſs, pl. 


4 Ccires 2 
4. Treſpaſs, the Writ and the were Quare Clauſum fregir, viz. 
one Acre of Meadow, and half an Acre of Paſture ; the Defendant 2 thas 
the Place is called B. and was his Franktenement &c. Per Fairfax Juftice, 
where he gives Name in his Writ — cannot vary from it, but contrary 
where the Writ is Claufum fregi 2 — 4. ſhewing Name or 
. there he may vary, tho Name iz his Cornt ; but — 
re he gives Name A his ix, or f or in = Writ and Count: * 
7 ey 


viz. 2 Acres 
White Acres, 


574 


Treſpaſs. 


Huſſey Ch 4 where the W ric is Quare Clauſum tregir containing 20 Acres 
or 10 Acres, the Defendant cannot ſay that the Place Ge. contatas 6 Acres 
&c. or more, by which he may plead by Prouteſtation that the Place 18 
named B. and pro Placito that the Place is his Franktenement ; and there- 


fore he ed accordingly ; quod nota. Br. Treſpaſs, pl. 366. cites 


22 E. 

5. E Replevin of taking in D. the nd ther the juſtified in C. alſcue har 
that he took in D. The Plain aid — the Place is known Ly ihe os 
Name and the tber; and to the pleaded by the Manner, No Law 
purs him to anſwer &c. Br. R of fn! Ei cites 1 H. 7. 21. 

into a Honſe, and 20 A- 


6. 4ion upon the Starure of 8 H. 6. of 


cres of Land with Force, the Defendant — in Bar and gave the 


Acres a Name, and was not ſuffered to give Name any more than in Aſſiſe 
or Precipe quod reddat, becauſe the Plaintiff has given Certainty in bis 
Declaration; and fo the Detendant ſhall — to it at his Peril; As in 


Writ of Entry in Nature of Aſſiſe, he not give a Name. Br. Plead- 
la Th 134 cites 5 H. J. 28. 


baſs, the Plaintif the Treſpaſs to be done in the 

of 1 hrs . br and Cloſe in ſuch a Town ; the Detendaar juſtifies in 
— « and Cloſe in the ſame Town, and ſhews which, to put the Plaintiff 
to his new Athgament ; to which the Plaintiff ed that the Horſe and 
Cloſe of which be complains is ſuch a Houſe gives it a ſpccial Name, 
* 2 which the Defendant demurs ; and ad adjedg'd that the Plainrit? 


by his Writ; for albeit a Houle may have a Curtilage 
which pai by 
not be in 


by the N. * M with the Appurtenances, vet 
4 ſpecial | bad bd in - 2 eſſuage 


the Plaintiff is bound to make 


and what Cloſe he ſirppoſes the 
reſpaſs to be done, as to ſay that the Houſe has a Curtilage, the which 


Ti 
he broke, and it "ſhall not be taken by Intendment that the Mefſuage 
n * if it be not ſpecially named. Poph. 109. pl. 


l. Trelpals of? ot breaking bis Houſe and Cloſes ; the Defendant pleaded that 
1 and on the Cloſes is Bl. Acre, and the other Nh. 
„and fo | ines. The Plaintifi re- 
be — was in C. and in Acre, which are his Free- 
hee, that they are the Freeheld of the Defendam ; and thas the 
77 Was __— in another Place containing 20 Acres, alias avan Wh. A 
Upon Demurrer, all the Juſtices, Walmiley, held that 
egard the Defendant has hit tome ot the Places as wa che Plain- 
— the Treſpaſs, and pleaded thereto; the Plaintiff may well 
— bg Bd and the Detendant ſhall dave no other Anſwer ; as 
if the Detendant had hit one Place and had confeſſed the Action — 
the Plaintiff needed not make any Anſwer thereto; and the Deſendaut 


Hall nt wave his Anſwer, and Anſwer to all de Novo. M heretore it was 


adjudg' d tor the Plaintifl. Cro. E. 812. pl. 18. Hill. 43 Eliz. C. B. 
Prettyman v. Lawrence. 

9. Treſpaſs &c. for immoderately beating, wounding, and chaſing 
Horſes and Beaſts at R. &c. The Defendant pleaded that the Place where 
&c. was call d Speltriggs in R. and is his Franktenement, and ſo juſtified 
for 4 bh 28 ently chaſing and ſtriking them with a litile Stick 
doing 7 amaze Q 5 Wa _— &c. The Plainritt replied, 1.— de iu- 

a ſua ria ab/que Cauſa the endant Graviter & immoderate per- 
— the Hoes K. It ſeems r n Demurrer, Judgmenr — 
2 12 the Detendant, becauſe the Words ( Apud R. redif) w ere 


omitted in the Replication. See 2 Lutw. 1394. and 1398. Trin. 4 W. 
M. Cundal v. Hodgſon. 


(I. a) Plead- 


— — — 


(J. a) Pleading Deed of the Anceſtor. - "ak 
3. 


1. IN Treſpaſs, the Defendant plcaded Feoffment A | the Father of the 
Plaintiff with Warranty, whoſe Heir &c. made to the Defendant; 
and no Plea per Aſhton, Newton, and Porting. by which he waived it 
and pleaded the fame with Culcur ; to which no more was faid. Br. 
Treſpaſs, pl. 156. cites 22 H. 6. 42. 
2. In Treſpaſs, the Defendant ſaid that Place is 20 Acres, and pleaded 
4 Releaſe of all the Right with Warranty from the Anceſtor of the Plaintiff, 
whoſe Heir he is, made to F. N. _—_— Land whoſe Effate be 
and relied upon the Warranty. Per Suliard this is no Plea, but if he 
given Colour it had been a good Plea ; bur ſeveral contra, and that ir is 
no Plea, unleſs hen the Franktewement comes in Debate and by Way 
— — TH then a 11 A tor the Action 
indifferent, ſor it may enant of Fee-Si Fee-Tail 
tor Term ot Lite or tor Fes ns This is a Real — which is no Plea 
in an Action merely perſonal ; for it may be that the Plaintiff is Tenanc 
tor Years, or by Execution by Elegit, Scature Merchant or ſuch li 
and therefore no Plea. Br. 'Treſpats, pl- 361. cites 21 E. 4. 82. — 
cites 22 E. 4. 4. by the Opinion ot the whole Court there, except Catesby 


it is no Plea ; quod nota. 


(La) Title. In what Caſes a Title wnſt be ſbeum in Se (Q36) 
the Count or after Pleadings. 


t. F F A. brings Treſpaſs againſt B. of Goods carried away, and B. ſays 

I that the X — in C. RD bis Exon, and di 
and the Ordinary ſequeſtred, and committed the Adminiftration to A. and 
adminiſtred, and after D. proved the Will and adminiftred, judgment &c. 
This is 2 good Plca without making Title to B. And the fame in Debt 
by Executor, to tay that the Teftator died outlaw'd without making 
Title. Br. Treh I. 347. cires 21 E. 4. f. per Brian Ch. ]. 

2. Where a Man joftifie in Treſpaſs for Diſtreſs for Rent, which be re- 
coder d of a Stranger, iſſuing cut of the ſame Land, it is no good Fuſtifica- 
tion to plead the Recovery only, but ought to thew Title alſo; tor it he has 
no Title, the Ter-tenant who is a Stranger, is not bound by it; per 
Moyle and Billing. Br. Judgment, pl. 7. cites 35 H. 6. 10. — Bur fee 
39 H. 6. thereot ; for by them Avowry is in the Poſſeſſion, and Seiſin 
ought to be alleged and not the Recovery only. Ibid. 

3. Treſpais. The Detendant jf ie that N. was ſeiſed in Fee, and p, 1 , 2. 
lkeas'd to him for Years ; that the Plaintiff claiming by Colour of a Deed of S. C. ad- 
Feoffinent, where nothing paſs'd enter'd &c. The Plainniit replies by Pro- judged ac- 
teſtation, that N. was not ſeiſed in Fee, pro Placito, ſays Quad non dimifit. — ; 
And being found for the Plaintiff, it was moved that the Plainritf has he Gan 
not made any Title to himſelt in his Replication. But all the Juitices to differ 
held ir good enough; for. in this Action a Man need not make any Title from Clench 
to himſelt ; but otherwiſe in an Aſſiſe or other real Action; Alſo by the 3 dy, 
Defeudant's Plea, that the Plaintiff entred ly Colour of a Deed of _—_ agreed that 


c 


And it was 
34 & 35 Eliz. 


ed. 


1505 


1, which is not 
Cro. E. 288. pl. 4 


Tenant at W 


Plaintiff. 
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1227422775 
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— 


&c. which he 


Fra. Vincent v. Leſney. 


or 


= 


— — — oh a — . 

58 Treſpaſs. 
Court faid Diſtreſs might be of a s Goods for the Rent, and that the 
— " A did not let it into the 3 Part of the other Sentence, io as 
than this; to the Horſes come under the Words (De Bonis Propriis.) 2 Salk. 
Plaintiff in 640. pl. 9. Trin. 2 Ann. B. R. Joce v. Mills. . 
ES tra away two Cows from his Land in Dale, and alſo 2 Horſes of the Gcods 
of the Plaintiff from the faid Dale; fo that la a Venue for the taki of the 2 Cows cloſes up the 


Sentence, and interrupts its being coupled wi "The 20 Dans, or the of Deſcription which 


follows. 
reſpaſs for taking Corrs ua is Cas Cuſe, Defendant plc. 
were ew th Ove. — 10. pages rar ca 


that it was well with 


but w ſpeciall none, there 
he need not. 10 Mod. 37. Trin. 10 Ann. RN R. Oſway v. Briſtow. 


d that the Plaintiff was his Villein, 
aid that the Plaintiff would not be 
took bim as his Villein. and the 


by Command, or as Servant of the — 


yet well ; therefore quiere if the 
Law implies Requeſt or Command; for it ſeems that he cannot do it De 


ce, did the 7 r 
. the ABicn, and not the Plat who 
Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 


not next Heir &c. without making Title ; forthe Action affirms him. Contrary 
Diverfity. Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 


(B. b) Plea. Inbus ſetting forth of Nile is ſufficient 


I. of breaking his Cloſe, and ing his Graſs; Littleton 
id the Place is a Field inchs' , thro which Field is a 
Way common for Horſe and Man to paſs, and the Plaintiff made there a Gate 


over the Way, and at the Time of the Treſpaſs the Defendant open d ihe 

Gate, and went on by the Way, & hoc &c. and a good Plea, tho he did 

not fay the Field is the Franktenement of the Plaintiff; . 
impli 


T ˙ꝛ—ꝛ—I—-b — 


Treſpaſs. 559 
1mplicd by the Leclaration, when it ſays Clauſum ſuum tregir, and the 
Delendant did not deny 11 Plea above, aud thereiote it hall be 
intended ſo; quod nota. Br. Treſpaſs, pl. 298. cites 2 E. 4. 9. | 

2. In Treſpaſs, the Defendant ſaid that J. F. was ſeiſed in tee 

Hſtate ke has, and the Flaintiff demurr'd, and gave Colowr by 8. Ard 
by the Opinion of the Court in a Note, it was a good Plea. Contra by 
the Reporter. And Brooke ſays it ſeems to him that it is not: good 
Plea; tor he aves not convey Tit ie to the Defendant ;, but it he had co ve d 
Title to any whole Eſtate the Detendant has, then well, as to /ay ih: 
J. F. was ſeiſed in Fee, and died ſeiſed, and the Laud deſcended to MH. ww 
entred &c. whoſe Effate be has, or that J. S. was ſeiſed in Fee, and in- 
fen d N. &c. whoſe Eſtate be bas, tis good. Br. Bar, pl. 74. cites 9 
H. 7. 14- 

3. Treſpaſs of a Cloſe broken. The Defendant ſaid, that the Flace * S. P. Br. 
where &c. is an Acre of Land, of which he and his Feme were ſciſed in _"__ pl. 
their Demeſue as of Fee before, and at the Time of the Treſpaſs. And the: H 
Defendant enter d, and did the Treſpaſs, Exception was taken, (= © w 
cauſe be did not ſay that they were ſeiſed in Fure Uxoris, or jointly, & non 
Allocatur; for per Fineux Ch. J. it is * fufficient for the Defendant co 
intitle bimſelf to any Part of the Land, in whatſoever manner it lc. Br. 
Pleadings, pl. $4. cites 12 H. J. 24 


(C. b) Pleadings Hes Franktenement. That the Place 
where &c. is his Franktenement, or the Franktene- 


ment of his Maſter. 
1.F [ "Reſpaſs of trampling bis Graſs, the his Frank- 
tenement. —— ſaid, - wi Defendant took bis Graſs 
Modo & Forma, prout &c. and was not ſufferd ro have this General 
Averment againtt this Special Matter, by which he made Title to the 
Land. Br. Averment, pl. 7. cites 38 E. 3. 11. | 
2. In Treſpaſs the Defendant ſaid, that the Place mas bis Franktene- 
ment the Day of the Treſpaſs ſuppoſed, Judgment ii Actio. The Plaintiff 
ſaid, That the Defendant diſſeiſed his Father, <©h9 died, and the Platats 
enter d; judgment &c. Aud the Defendant durſt nor demur in his firit 


Plea s 


endint 


—ͤ— — 
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. e ee . Techs wes before the Emery or af 


there- 


P. Anc "the Netendant, whoſe 
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$35 
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FL 
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Allocatur 
Dien, and fo to Iſſue. 
a 6. 4. 6. : 
Bat in the 6. b Tus of entring into his Cloſe, if the Defendant 
FJ. S. was ſeiſed, and infeoff*d bim, and 


.. ed, es Colour, the Plaintiff may ſ- 
that R. was ſeifed, and laaſed to F. S. at who gave to the 
and R. | 


re-enter d, and infeoff d the he pn abſque hoc, 
2 


. 21. work. 


aid, that the Place is 20 Acres, which 
and deliver d them to the De- 


* 


- 


| 


uch 
Ax 
- and the 


L 


— fave 


and was not fulte 
ranktenement of the Defendant, 


Treſpaſs, pl. 329. cites 12 E. 


2 
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them and chaſed them 
the Defe freſhly re- 
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Treſpaſs. 561 
where the Delend ant intitles N * the Soil by the Plaintiff, or bis An- 
ceſtors, or as his Franktenement, this ought to be anſwer d ſpecially, and 
thall —byP r that De ſon — 1 3 2 by af- 
ter, per Brian, t ea is good enough; for, P it is proved 
thes be took them baſber: Br. De fon tort &c. pl. 22. cites 21 E. 

6 
be > In Tre ↄaſs of Grods carried awey, the Defendant ſaid, that the Place Br Plead- 
:s his Frankteacment, and be feund the Goods Damage feaſant. And per ings, y 133. 
Cur. it is no Plea without ſhewing the Certainty of the Land, becauſe he cite & C 
has made to himſeli Title ro the Goods, and therefore he ſhall ſhew the 
Cerrainty as well as it he had made Title to the Frankrenement in Treſ- 
paſs de Clauſo Fracto. Br. Pleadings, pl 77. cites 5 H. ». 28. 

11. But in Treſpaſs de Clauſo racto the Defendant may ſay, that the 8 P. Br. 
Place where &c. is his Franktenement, without ſhewing the Certainty Pleadings, 
of the Land; becauſe the Writ and the Plea are general, and he does not 4 SD 
make Title to the Land ; quod nota, per tot. Ge Br. Pleadings, pl. contra where 
77. cites 5 H. J. 28. he makes 


Title 
Land ; for his Frankrenement is no Title, becauſe it may be by Diſſeiſin; quod nota, war” 


12. Treſpaſs Quare iz ſeperali Piſcaria ſua piſcatus fuir. The Defen- 
dant pleaded Eranktenement ; and a good Plea, per Brian and Keble. Bur 
Y cod contra. Quære it it had been zz Libera Piſcaria ſua; tor it ſeems 
that a Man may have Liberam Piſcariam in another's Soil; bur ſeveral 
Pitcary ſhall be intended in his proper Soil. Br. Treſpaſs, pl. 426. cites 
10 H. 7. 24 | 
13. Treipaſs for taking and carrying away his Trees. The Defendant 
leaded the common Bar, viz. That the Place where the Treſpaſs was 
ſuppc ſed to be, is his (the Defendant's) Freehold, and fo juſtifies as in 
his Freehold &c. Bur adjudg'd ill; tor this is no Plea in Treſpaſs De 
Bonis aſportatis, but peculiar only tv a Trefj Ouare Clauſum fregit. 
Quod noca. Carth. 176. Hill. 2 & 3 W. & M. R R. Alſtone v. Hut- 
chinſon. 
In Treſpaſs tor breaking his Cliſe, and carrying away bis Wood and 
2 &c. — Delendant juſtified &c. that the Pie where &c. is 
call d R. Ciaſi, and is his Freekeld. The Plaintiff replied, that it was bis 
Freebuld, and that the Defendant, de Injuria ſua Propria, did break and en- 
ter &c. and carried away the Wood aud Stones &c. and traverſed that it ; 
was the Freehold of the Detendant. And upon Demurrer the Defen- : 
dant had Judgment, becauſe the Plaintiff ought to have concluded his 
Replication to the try, tor there was no new Aſſignment; for this 
always alleges, that the Place menrtion'd therein is alias quam in — 
ſo that the Place being agreed on both Sides to be the ſame, the Trav 
of the Freehold muit be ill. Therefore the Plaintiff ought to have con- 
cluded his Replication thus, viz. That it was bis Freehold, and not the 
Freekold of the Defendant, & hoc petit quod inquiratur per Patriam. 2 
Lutw. 1399. Trin. 5 W. & M. Huſtler v. Raines. 
15. There are 2 Ways of pleading Liberum Tenementum ; the one without 
any Manner ot C:rtaiaty, the other with a Certainty. it, If there be any 
Certainty, as that the Flace is Black- Acre, Liberum Tenementum of him, 
then the Ii ay to reply is to make a new Agument. 2. If there be no (er- 
tainty, the Way is to aſcertain the Place, and to make himſelf a Tithe to it in 
the Repiiratioun. Arg. And per Cur. it a Man declares Onare Clauſum ge- 
erally in ſuch a I, the Deſcendant may plead Lilerum Tenementum ; and 
it the Pliintiii rraverle it, it is at his Peril; for the Defendant, if he 
has any Part of his Land in the whole Town, ſhall juſtity it there; and 
theretorc, in that Cate, the better Way is ro make a new Aſſignment. 6 
Mod. 119. Hill. 2 Ann. B. R. in Cate of Elwis v. Lombe. 


7 D (D. b) Pleadings 
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it was not ſaid that P. was poſſeſs'd of the Cattle ut de 
That 20 Place was expreſs'd where the int to 


(E. b.) Traverſe neceſſary in what Caſes. 


* 


t. IN Treſpaſs of Graſs carried away, the Defendant pleaded bis Frank- S. F. And 
tenement, and fo juſtified. The Plaintiff replied, that the the D 
2 

e 


the 
endant any Thing bad in the Franktenement, one A. B. was is Fee, un 
kaſed to the Plaintiff for Years yet continuing, by which be enter d, and cauſe wr 
"was poſſeſs'd till the Defendant did the Treſpaſs ; and held good, without Plaintiff nei- 
laying any thing more. P. 171. b. pl. g. cites Firzh. Tir. Replication f. 


rin. 41 E. 3. avoided tha 


Frankrene- 
ment in the Defendant. And adjudg d the Replication in Treſpaſs Franktenement 

ene eee Jo. 352. 
v. Cook. 


emen pleaded ; but 
Mich. 10 Car. N NX. Ley 


. 


4 


ifs in But in Trcſ. 
Not Ni tranſi- 


in — 


ty, without u 
But if it be of T1 
ro traverſe 


H. 6. 62. 
And in in D. he may ſay, that he took them in C. 


in another County, and traverſe that be did 
not take in D. and make Avowry to have Return &c. and this ſh»! mike Idue; per Martin, quod non 
negatur. Br. ibid. : Is 


1 6 4 $ Tr eſpaſs. os 


3. In Lreipais the Defendaut ſaid, that the Plainiif bail the Beu to 
A. mm Pledge for Debt, who bail d it to the Defendant, who re-baiPd it to 
the Pluatigf, which is the ſame Taking, The Plamtiff ſaid, that R. gave 
ut to him, aud the Defendant took it, abſque hoc, that be bail d to A. and a 
good Plca, without traverſing the Bailmeat to the Defendant; tor he has 
tra etſed the bailment in Pledge, which anſwers to all; quod nota, per 
Cur. Br 'Fretpals, pl. 412. citcs 10 H. 6. 25. | 
4 Treſpaſs in D. of Trees cut. It is no Plea, that there are 2 D.'s, and 
naue without Audition; lor it he be guilty in any ot the 2, the PLuncift 
mall recover; and it he has Juſtification in any ot the 2, he may plead 
ir, abſque hoc, that he is gnilty in the other. So in Athite or Account; con- 
tra in all other Actions. Br. Briet, pl. 341. cites 3 E. 4. 26———And 
lee 2 E. 4 10. not ad judg d. But 9 H. 6. 5. it is no Plea. Ibid. 
1 eee F. Ia Treſpaſs, it the Deſeudaut ſays thut F. was ſeiſed, and infeofſ”d 
ag at me, Hat, and gives Colour to the Plaintiit, and the Pluntiff ſuys that be bin- 
I may ſay ſclt was ſerſed till diſſeiſed by the ſaid S. who inferff d the Defeadant, and be 
2 e re-eaterd, and the Treſpaſs meſue &c, And the Defendaut jays that à loag 
weed we, Time before the Plaintiff any Thing had, the Father of S. was ſeiſed, aud 
and br hat Iſſue 8. and died, and the Plaintiff enter d, upon whom the ſaid S. en- 
ede treu and infeoff'd the Defendant ; this is no Plea, without traverſing that $. 
ihe 1, 44 did not difſetſe the Plaintiff, becaule the Diſſe;/in ts alleg d by Matter in 
celine 2! Fact ; but otherwiſe it is waere the Dilicilin is alleg'd by * Suppoſal. Br. 
Nei, de- Tras erſe per &c. pl. 109. cites 15 E. 4. 22. Per Catesby. 
Cue tue ; 


Writ is but a Su>poſal. Br. Traverſe per &c. pl. 109. cites 15 E 4 22. 


And if he 6. In Treſpaſs, the Defendant juſtified, and gave the Place a Name; the 
Plaintiff in Plaintiff ſaid that his Plaint is of a Treſpaſs done in another Place, and 
Treſpats ſeew'd where &c. and the Name &c. and becauſe he did not anſwer to it, 


clau- 


== i demanded Judgment &c. and well without Traverſe, that he has com- 
F. called O. menc'd his Action of any Treſpaſs done in the Place where the Deſen- 
_ _ dant has juitined. Br. Treſpaſs, pl. 369. cites 22 E. 4. 30. 

— iger in another Place, he ought to traverſe the Treſpaſs in the Place in the Declaration ; 
Per Sterkey. And ſu lez a Diverſity where Name is given in the Declaration, and <vhere not. Br. Treſ- 
paſs, pl. 369. citzs 22 E. 4. 50. 


S. C. cited . Treſpaſs of Chaſing his Cattle, ſo that they died of the Chaſing. The 
in the Cue Dejendant pleads, that the Place where &c. is holden of him by ſuch Ser- 
2 — 3+ vices, aud be diftrain'd thoſe Beaſts, and imponnded theis in a Pound overt; 

v. 283. aud that they died there of Hunger in Default of the Plaintiff, the which is 
Hiil. 21 & the lame 'Trefpals. And it was there demurr'd, and without Argu- 


22 * den ment adjudged tor the Plaintiff; for when the Plaintiſf alleged that they 
— Trat. died ot che Chaling, and he pleads that they died of Hunger, that is not 
paſs for any Plea without a Traverſe that they did not die of che Chaling. Cro. 
chaſing > Eliz. 354 pl. 5. Paſch. 37 Eliz. Hill v. Prideaux. 

of his Sheep 

ita quod they were damniſied, and one of them died; the Defendant jr ftifed Damarr ſeafant in hit Fun- 
zenement ; the Plaintiff replied, and claimed Common in the Place where &c. the Deſfendunt rrjoins and 
juſtified by Encloſure, leading ſufficient C mm &c. And upon Demurrer it was iuſiſted, tliat tic Plea 
wot anſerering to the Dying of ce of the Sheep, was ill; for he ought ro have traverꝰd the Chaſing upon 
which he died. But it was anſwered, this coming only under the [ta grad, is only to anoratate the Da- 
s, and he needs not to traverſe it. Keeling Ch. I. held the Bur good for this Reifor, and the other 
3 held that it is cur d ar leaſt by the Replication over; and Judgment was given for the Detendant. Lev. 
2 5 y 4 2 

283. Hill. 21 & 22 Car. 2. B.R. Leech v. Midgley. Vent. 54. S. C. by the Name of Leccl v. 
Widfley, adjudged. Ray m. 185. Anon. S. C. adjudged. 


8. In Treſpaſs of a Battery in London, the Deſendant pl:2ded that the 
Plaintiff aſſaulted lum at D. in the County of S. and it he had any Harm, 
it was De ſos Aſſault Demeſne, and in his own Detence, abſque hee rut he 


was guilty iu Londoa. Upon Demurrer it was adjudged no Plea, that 
both the Juitificacivn and Traverie were not —_ 3 tor a Battery in his 
5 08 


Treſpaſs. 


9. Treſpaſs of Battery in ſuch a Pariſh, and Ward in Londos. 

Deiendant jnffifies in the County of Cambridge, and arreſfing bim there by 
Warrant from the Sheriff there, and traverſes the Battery in the Pariſh, 
Ward in the County mentioned ; And tor this Cauſe it was demurr'd, and 
adjudged tor rhe Plaintiff that the Traverſe was ill to traverſe the Place, 
bur he ought to have travers d the County. Cro. Eliz. 860. pl. 31. Mich. 
43 Eliz. in C. B. Johnſon v. Burton & Shut. 
10. In Treſpaſs Quare Oves Ec. generally, the Defendant preſcribes 
for Ewes, and ſays they were Oves matrices. The Plaintiff that 
they were Ovcs der veces; this is not good without a Traverſe, abſque 
hoc that they were Oves matrices; Per Richardſon and Crook. Her. 
29. 1 I lou q © B. in Cafe ot Johnſon S * 

ix. In Tre i & Armis ot breaking bis Cloſe, and taking his Cattle, 
the Detendant as to the Force and — 2 Non. culp. — as to the 
reſt juſtifies tbat the Cattle went in for _—_—y the Plaintiff's Fence. The 
Plaineit replies that they came into thro another's Fence. The Deſendant de- 
murs, becauſe the Plaintiff does at ag where the Place of the other 
Cloſe ties, thro which the Catile came. Plaintiii faid it is not neceſſary to 
thew where it lies; tor they went not in where the Detendant has al- 
leged, and fo the Traverſe is well taken. Detendant anſwered that here 
is a new Aſſigu nent, which anfwers not the Treſpaſs tor which the Ac- 
tion is broug at ; and becauſe it is a new Alſignment, a new Anfwer mutt 
be given, and therefore Plaintill mult thew the Place where the new Aſ- 
nigument lies. Roll Ch. J. ſaid he pleads no more but that the Cattle 
came in at anocher Place than is pleated, and he needs not thew the 
Place. judgment for the Plaintiff Niti. Sty. 357. Mich. 1652. Baker 
—— for Entry, and Pulling drmm of Poſts of a Fiſhery, the 

r2. In , and Pulling oft s of a 
Detendar.t pleads be was 1522 of a Manor, wherein was a River of Aon, 
is which he had a Fiſhery ; and becauſe the Plaintiff ſet up Poſts there, be 
pull d them down; tor which Cauie the Plaintiff demurr d, as amounting 
only to the general Iſſue, and fo ill, unleſs there had been a Traverſe, abſque 
buc that he pull d down the Poſts in the Plaintiff *s Fiſhing, to which the 
Court inclined, judgment pro Plaintiff Niti. 2 Keb. 57. pl. 23. Trin. 
18 Car. 2. B. K. Hely v. Ray mond. | 
13. When Ae 1 his tte by 8 22 of = 
Treipaſs done the Detendanc juſtifies t 3 the ſame 
chere the Delendant needs not . — the Day. — « Day is 
on both Sides. 2 Saund. 295. Hill. 22 & 23 Car. 2. Per Cur. in 
the Cafe of W hire v. Stubbs. 


14. In Treſpaſs of breaking his Cloſe, and carrying away his Goods, , Keb 8-8 
44 — Not guilty to the breaking of the Cloſe, and ju. pl. go. 8 C. 


fries the taking of the Goods at a Time varying from that alleged in the De- 
claration, and concludes Quz eſt eadem tranſgreſſio; upon which it was 
demurr'd, becauſe he did not traverſe the Time before and after it ; and ir 
was adjudged tor the Plaintiff. x Vent. 184. Hill. 23 & 24 Car. z. in 
B. R. Sauch v. Butterheld. 

15. In Treſpaſs of :14king his Goods, the Defendant juſtiſed by Recovery 
in an Iaterior Curt, and Execution thereupon by A Fieri facias, One eft ca- 
dem captio. And upon Demurrer it was objected thut the raking was al- 
leged oa one Dey, and the Dejeadant iu his J uftification varying from that 
Dar, onght to have travers'd any other raking, becauſe the tame Goods 


may be taken at feveral Times, and that the Quz elt eadem is nor ſuſſi- 

cient. But it was faid per Curiam, he having averr'd that it was Ea- 
dem Captio, the Averment wes ſifficient ; and the Parties by Conſent 
alter wards pleaded to Iiſue. 2 Jo. 146. Paſch. 33 Car. 2. B. R. Allen 


v. Chaniming. 


1 E (F. b) Tra- 


F. b) Traverſe. Good. Is elf of the Thing. 


. HE Uſe and Preſcription of Common ant was put in Ifſue 
OO ONES 's in the Right, and the Aion is in 
the Poſſeſhon. Br. Preſcription, pl. 89. cites 22 Aff. 63. and 30 Aſſ. 42. 
and 40 E. 3. 31. and 22 H. 6. 31. and 7 E. 4 26. accordingly, and 
yet 40 E. 3. 10. he was put out of this Plea. Ibid. 
Br. De fon 2. In Falſe Impriſonment, the Detendant juitified to ſeiſe the Plaintiff 
tort &c. pl. i Command of bis Maſter, as Ward of the Lord of D. his After, of whom 
46. Eres -, Fe Father held in Chivalry, and the Plaintiff was within Age, and re- 
4 E z 18. fain'd him 6 Months, and then came one F. next Heir, who was raviſb d 
inaſmuch as into Scotland in the Life of his Father, by which the Defendant waiv'd 
the Defen- him; Judgment fi rort &c, Finch faid the Father held his Land of 
cant made J. S. and not of the Maſter of the Defendant. And fo De fon tort De- 


meſne without ſuch Cauſe, and was not ſuffer'd to 14 Tenure, by 


which he faid that De fon tort Demeſne &c. Br. 

pl. 13. cites 22 All. 8g. 

3. Treſpaſs in ove Acre of Land is D. The Defendant 
Leaſe of the Plaintiff 


ruftified Ly 
in Truth the Leſſor had two 
it was , 


[ 


f. 


" 


and the Opinion was, 
traverſable. Br. T —_— 

6. In Treſpaſs, if the FTactien, this is only tra- 
— -- verſable ; per Brian. Br. Traverſe, per &c. pl. 179. cites 4 H. J. 9. 
Submiſſion, Arbitrement, and Satisfaction, the Party may traverſe the Accord, Submiſſion, Arbitrement. 
or the Satisfaction. For when the Party will allege the Circumſtances, and need not, there this is traverſ- 
able; quod neta. Br. Traverſe per &c. pl. 179. cites 4 H. 7. 9. | 


Treipaſs | = 


* r * — 


(G. b) mange Good or neceſſary. In 


1. N Treſpaſs, if the Defendant juftifies by Command of the Owner, the But if the 
Command is traverſable. Br. Traverſe per &c. pl. 325. cites 14 H. Defendant 
32. 9 H. 6. 21 H. 6. 46. 22 H.6. 34 33 H. 6. 41, 4. 37H. 6. 9. 1 
7. 13. where &c. 


3 | is the Franks 
tenement f . and he by his Commandment &c. The Cummandment is me tracerſable, — 
claims by Stranger; becauſe the Franktenement being in a Stranger ought to be anſever'd. Arg. 6 Rep. 
24-2 in Read's Caſe and ſeems admitted, cites Doctrina Placitandi, 3 52. 


In T if the endant hat the the Plai 
TT 
tort 


fant Plaintiff as Ward; the Plainritf ſhall not ſay that 
eee duaaties hive ban, thus . 
N. commanded ; by which the Plainriff faid accordingly, and fo ro 

fue. Br De fon tort &c. pl. 42. cites 14H. 4 32& 33 H. 6. 41. ac- 


cordingly. * 


3. In Treſpaſs of Barley, and a Horſe taken ; the 
perty in a Stranger, and that the Plaintiff took them and the Defendant by 
the Command of the Stranger re- tun &c. and the other faid, that De fon 
a cata Br. De fon tort &c. pl. 15. cires 
19 H. 6. 65. | 3 

4. In Treſpaſs, the Defendant jufiffed by Command of J. N. The Plain- Br. De for 
rift [aid that De ſon tort demeſne abjque hoc that F. N. commanded Ding tort Þie. pt 
Mods & Forma, and rhe others e contra. Br. De fon tort &c. pl. 2. cites g = 5H 
33 H. 6. 41. 

5. In Nrecpas the ſaid that the Franktenement is F. Ni, and Heath'sMax. 
be, by bis Comand, enter d; the Plaintiff made Title ty Leaſe of a Stranger, c, <p. 5. 
by which he was poſſeſſed till the Treſpaſs ablque hoc, that the endant en- 
ter d by Command of F. N. And a good Traverſe per Cur. Br. Traverſe 
per &c. pl. 137. cites 37 H. 6. 9. 3 

6. In Treſpaſs, when the Command is the Effe& of the Barr, it is tra- As in Tref- 
verſable, and otherwiſe nor. Br. Traverſe per &c. pl. 222. cites 7 E. 4 HER 


that the 
before the Treſpaſs leaſed to R. at Will, and be by Command of R. enter'd and did the Treſpaſs ; and 
per Markham Ch. J. it is no Plea without Privity, by which he ſaid, that be by Command Se. enter d 
and did the Treſpaſs ; and no Denger ofthe Traveric af the Commend, for the Leaſe 
not the Command. Br. Traverſe per &c. pl. 222. cites 7 ELA 2. 


In Treſpaſs for Graſs cut, the Defendant juſtified as Servant of F. & Heath'sMax- 
and by bis — 5 ung the Common the Jaid 7. & and the P e 
ſaid that the Defendant put in bis proper Beaſts, whereof he bromg bt bis 1 
tion; and a pen os ER tor it may be that he put in the 
Beaſts 11 but the Defendant may ſay that be 
put in the Beaſts of F. S. abſque hoc, that he put in bis proper Beaſts ; Per 
tot. Cur. Br. Traverſe per &c. pl. 385. cites 11 H. 7.9. a 

8. It Treſpaſs be brought for Cattle taken &c. and the Defendant j1fti- 
fes as Bailiff to J. V and oy his Command that he diſtrain d them Dam 
Feaſant; it the Owner did not Command him, he ſhall be a Treſpatier. 
The ſame Law for a Diſtreſs for Rent Arrear, tor the Command is traverſ- 
able; Per Holt Ch. J. in delivering the Opinion of the Court. Ld. 
Raym. Rep. 309, 310. Hill. 9 WUL 3. in Cale of Britton y T7 1 
5 ra- 
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See(Da.z) (H. b) Traverſe of the Day or Time. Good or neceſſary. 
6. _ In what Caſes. 


1. IN Falſe Impriſcnment ſuch a Day the Defendant juffifed ancther 

I by Commiſſion to hear and determine Treſpaſſes &c abſque hoc that 
he took at another Day, and the other e contra. Br. Traverſe per &c. 
pl. 115. cites 24 E. 3. 3. 


2. Tre of Beaſt BB eu- 
dant juſtified at another or Services due, and that there were 7 


Beaſts there, and traverſed the day; and ill, tor he ought to traverſe the 
Time of the _ 
E. 3. 


only, and nor the Day. Br. Traverſe per &c. pl. 312. 
Firzh. Brief 915. F * lie 


cites 33 
= Treſpaſs of Battery of his Servant the 11 Day of May; the Jury 
found the Battery another day, upon Not guilty pleaded, the Plaintitt re- 
_ And fo the day act traverſable. Br. Treſpaſs, pl. 191. cites 39 
3. 1. | 
' 4 Treſpaſs by a Biſhop ; the Defendant ſhew'd certain mcdling by him at 
the ime when Kd Temporalties were ia the Hands of the — Can- 
terbury, al ſque hec, that be did any ſuch Af after that the Temporalties 
came to the Hands of the Plainriit, and the Plaintiff maĩntain'd as here, 


pu ; and yet the Anſwer amounts only to the General Iſſue, as it ſeems, 
Thee 
5. In 


pl. 194. cites 39 E. 3. 19. 
paſs of Aſſault the Monday, where in ruth it was the Satur- 
day, and he pleaded Not guilty Modo & Forma, and the Jury finds the 
Truth, the Plaintiff ſhall recover; and theretore the aid, that 
ſuch another Day the Plaintiff made an Aſſault upon bim, and the Il which 
be had was De jon Aſſault demeſne, and in his Defence, abſqite hoc that he 
Guilty before or after the fame Day that he juſtiſied; and to this 


was 
he was compell'd by the Court, quod nota. Br. Traverſe per &c. pl. 
75. cites 19 H. 6. 47. | 


6. In Treſpaſs ot Aſſault and Battery the roth Day F A Anno 17. 
id, that t N 6. the Defendant juſtified De ſon Aſſault dimueſue % » 4 + of Fam. 
aner Anno 18 H. 6. Abſque hoc that be is Guilty the 10 Day of Aug. Anno 17. 
&c. And per Newton and Paſton clearly, he ought to traverſe 
between _ cy or after the ſaid 14 Day of Fan. for if he be 
Lanmas and found Guilty any other Day he thall be condemn'd ; and Markham 


ee e would not traverſe ſo, by which Yelverton demurred. Br. Traverſe 
— that 
be is 


per &c. pl. 16. cites 20 H 6. 14. 15. 


Guilty before mr aſter this Time of Commening ; quod nota. Br. Traverſe per &c. pl. 16. cites 20 H. 
6. 14, 15. 


7. Treſpaſs of taking his Cow ; the Defeadant jnftified becauſe the Pro- 
perty was to H. R. who ſold it to him at S. in the County of C. &c. The 
Plainnff ſaid, that the Sale to the Defendant was the third Day of October 
Aano 20. and before this, that is to fay the 4 Day of Augaft, in the Year 
* the ſaid H. R. ſold it to the Plaintiff at C. in the County of N. And 

other ſaid, that he ſold it tu him — hoc, that be ſold it to the Plain- 
tiff” before that he fold to the Det: t, and fo to Iſſue; for Portin 
ton would nor traverſe the Day but the Time. Br. Traverſe per &c. 
94 cires 21 H. 6. 41. 

8. In Treſpaſs the Defendant juſtißes the taking of Beaſts by Precept of Wy- 
thernam to him directed ſuch a Day before Whitſuntide ; the other ſuid De fin 
rort demeſne abſque hoc, that he had Precept to him directe i before Whit- 
ſuntide, whereas the day that the Plaintiff counted was the Monday be- 


fore 


fore N hitſunt ide Anno 19 H. 6. Priſt. Danby faid he tent the Rags of the 4 
Plaintiff by Force of the Warrant Lefere the ſaid Feaſt ; Priſt; Et fic ad Patri- 
am. Br. Traverſe per &c. pl. 10. cites 22 H. 6. 36. | 
9. Treſpaſs. The Defendant juſtified, becanſe at another day „ the 
Place where Ec was the Soil and Franktenement cf F. N. who leaſed to him 
for 10 Tears &c. and as tu any Treſpaſs before Net guilty. And in Treſpaſs 
Anno the 18. the Defendant juſtified by Deſcent from his Father the 19. 


and to any Treſpaſs betore Not guilty. Br. Treſpaſs, pl. 160. cites 22 


10. In Treſpaſs, the Defendant pleaded Award made at IV. in the Cot 
of M to pay 10 s. which he has paid; the Plaintiff ſaid that before this t 
Arbitrators awarded him to 10s and a Horſe at D. inthe of C. 
and he has mt paid the Horſe, the Defendant maintais d his Bar abſque hoc 
that they did Award in the County of C. prout &c. before the Award made 
at N. Priſt; and the others e contra; and fo note the County and the 
Time traverſed. Er. Traverſe per &c. pl. 107. cites 22 H 6. 52. | 
11. In Treſpaſs, note, always where a Man ts the Time, it is 4s in Treſ- 
no Plea without ſkewing the dey certain. Br. Trav 
cires 39 H. 6. * 45. 


the Defendant to herp and re deliver ; and he ſays that it H bail'd to bim to deliver 
bas dene, abſque hoc that le tore it before the Delivery to . N. this is no Plea, wi 
Day he delivered it to W. N. Quod nota per Cur. by which he ſhew d the 
above. Br. Traverſe per &c. pl. 165. cites 39 H. 6. 45. 


Jour &c. The Plainti NV. | be bi 
C. ti, /c ee 2 himſelf | 


the T 
| iff any Thing bad B. was ſeiſet 

and infeoff*d J. N. who infroffed the Defendant, and the Plaintiff claiming 
as above, enter d and was ſeiſed till B. enter'd upon and diſſeiſa bim, 
ue hoc that B. difſeiſed the Plaintiff before the Feoffment made 
to the ſaid F. N. Priſt &c. and the others e contra; and a 
Iſſue per tot. Cur. Brook fays he wonders that the Time was tra- 
as here ; for he ſays it ſeems that the Diſſeifis only ſhall be tra- 
Br. Traverſe per &c. pl. 204. cites 1 E. 4. 6.—Ant that fo it 

id tor Law in C. B. 6 E. 6. per Hale Juſtice and others, and that 

18 * 
F 


faid 

this Book 1 WD > . 

13. In Falſe Inpriſcament, e juſtified at another after; 
g —— ore &c. And there per ris? 
o reply that Zul 1 Day in the Declaration, pri &c. and yet 
found guilty any Day that the Defendant has not juſtified, the 
Plainriff ſhall not recover; but the Plaintiff cannot reply that guilty Modo 
Forma pront &c. tor this goes as well to the Day that the has 
juſtified, as to other Days, which is ill; quod Danby conceſfit. Br. Re- 


of Afeu the 1b of, Jah, ow 2B 2 
14 T of Aſſault the 1/# of Fu 2 R. 3. endant ſaid it was f 
that pofees, viz. 4 Die Fanuarii in the ſame Tear, the Plaintiff made an Aſ- — — jp 


fault upon the Defendant, and be beat him in his Defence, abſque hec that ſuch Cafe 
he was gailty betore or cfter the ſaid tb Day of January. 'T he Plaintiff pleaded Re- 
ſaid that De ſon tort Deme ue abi que tali cauſa ; and it was faid that the . | 
Plaintiff ought to reply that gniity Li & Forma &c. But he may give — * wi 
other Day in Evidence. Brook makes a Quzre, and fays Mirum / be- tbe Bat- 
cauſe the Day only is now in Iſſue. Br. General Iiſue, pl. 9a. cites a R. 3. 11. rery ſuppiſed 
im te Decl a- 
ration, Tor that he «vas oni!ty after, and the Iſſue cas j the Releaſe ; mirum eſt 
_—_ Lage: Gel RG aka Wo * 


7 F 15. Falſe 
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| 15. Falſe Impriſonment. The Plaincitf ſappoſed the Treſpaſs and Falle 
Impriſonment 10 be to December 29 Elz. The Deſendant — that he by 
a Warrant of the Sheriff &c. did arreſt and impriſon bim 2 & 34 Die De- 
cemb. before, abſque Loc that be was guilty before or after &c. The Plaintitt 
replied he was gulty &c. after the 34 of Decemb. in Narratione 
ſua ſpecificatur; it was found tor the Plaintiff It was moved that the 
Iffue was not well join d; for it is that he was guilty &c. after the 
zd Day &c. bur ſays aot, and before the Aion brought. But it was 
ruled to be well join'd; tor when it is faid he was guilty atter the 34 
Day &c. prout &c. it is to be intended between the zd Day and the Day 
of the which he counted. And the Plaintiff had Judgment. Cro. E. 

, 95. pl. 6. Paſch. 30 Eliz. B. R. Richardſon v. Pricket. 
So in Tref- 16. Treſpaſs was alleged to be done 5 Maii. The Defendant jfi 
_ — en the 101 of May, and concluded bis Plea thus, Dung eff caden Trant- 
i Sujjex 10 greſſio. And upon Demurrer this was held a good Plea by 3 Judges 
Jan. 35 Car. againit Yelverton; tor the preciſe Day need not be anfwer'd ; %s /uffi- 
2. The De- ext that the Juſtification be on another Day, ſo as there is on Averment 
tendant jufti- hat "tis eadem Tranſgreſho. And Judgment Quod querens nil Captar 


fee for Gab Kc. Bulſt. 138. Trin. 9 Jac. V v. Taylor. 


air by Pre- 

ſcription at & in Kent, on Sept. 14. 35. Car. 2. &c. eadem tranſgreſſio &c. -nd traverſ d that he 
was Guilry of the takin 12 out of the ſid Er 2 upon 2 Special Demurrer, for — the Plea 
did not anſwer the Declaration, it was inſiſted that the Traverſe was ill, becauſe the De ſendant did noe 
traverſe the Time of the taking, as well as the Place; but Cur. the Concluſion quz eft eadem with a 
Traverſe of the Place, is without a Traverſe of the Time. And Judgment for Defendant. 3 Lev. 
22”. Trin. 1 Jac. 2. C. B. v. Wilkins. 


7. Treſpaſs e and taking his Goods 9 Oct. 20 Car. 
294 5. the Defendant pleaded that E a ed er and 23 July 20 Car. 


3. pl. 28. 
25 


reſpaſs the Defendant jufified by a Precept 
Court, and traverſed that be was guilty before the Delivery of the Precept, or 
after the Return. And upon it was objeiZed, that this Traverſe 
is not good; it ſbould bade bees before the Teſte, or after the Return of the 
Sed non allocatur ; for if the Traverſe is too narrow, tis to the 
Prejudice of the Defendant, and nor of the Plaintiff. 2 Lev. 81. Hill. 
24 & 25 Car. 2. B. R. Doe v. Parmiter. 
19. In an Action of Treſpaſs &c. the Defendanr e by a Licence 
&c. and in his Juſtification agrees in Time with the Plaintiff 's Declara- 


tion. He need not traverſe before and after, and cites Hob. 104. Bur then 
the Plaintiff may vary his Time. Freem. Rep: 246. pl. 257. (bis) Hill. 


done upon that very Dy in which the Releaſe was dated; fo thit it was 

held that this Action was not diſcharg'd, tor the Releaſe did not in- 

clude that Day. The Defendant ſhould have traverſed all &c. after the Day of 
| [1 


— 


; 


Treſpaſs. 571 
22 of the Releaſe. 4 Mod. 182. Paſch. 5 W. & M. in B R. Dixon 
v. 13 
21. In Treſpaſs laid to be done 1/f of An the Defendant juf#iffe 
for Right of Common after the Corn is +4 pe. | <A after it was * 
in his Cattle, abſque hoc quod eft culpabils aliter vel alia modo. And upon 
a Demurrer to this Plea it was adjudg'd ill, becauſe it did not anſwer the 
Treſpaſs done 1 Angſt, it having no Refercuce to that Time. 3 Salk. 357. pl. 
14. Paſch. 9 Will. 3. Anon. 

22. In Treſpaſs of Battery and Falſe Impriſoument, the Defendant jufti- * This Caſe 
fres under a Capias, teſte the 2) Fan. and returnable 10th of April following, . Mich. 
and ſays, that by Virtue therein he took the Plaintiff the gth of March, and - 2 in 
diſcharg'd h11a the 10h; al que hoc, that they were guilty at any Time be- adjornarur 
fore the Tefte, and after the Return of the Writ ; fo that there is a Time not Carr. $6. 
traverſed, in which the Detendants may be guilty, notwithſtanding any 
thing that appears to the contrary, viz. between the 10th of March, 
which was the Day of the Di of the Plaintiff, and the zoch of 
April, which was the Return-Day of the Writ. And they cited Carter 
$4. * Atkins v. Cleaver. And of this Opinion was the whole Courr. 
= Raym. 231. Trin. 9 W. 3. in Cafe of Truſcott v. Carpenter and 

lan. 


(L b) Traverſe of the Place neceſſary in what Caſes. 


1. N Treſpaſs of Battery at B. the Defendant ſaid, that the Plaintiff the Heats 
ſame Day aſſaulted him at S. and the Ill wo he bad was De ſon Aſ- Max. 108. 

Sault demeſue, aud in bis Defence, abſque hoc, that be aſſaulted bim at R cap. 5 cies 

And the Plaintiſ ſaid, that De ſon tort demeſne, without ſuch Cauſe ; and 

well, per Cur. without maintaining the Place, becauſe B. and 8. were in 

one and the ſame County, and the Treſpaſs tranſitory. Br. Traverſe per 

&c. pl. 38. cites 43 E. 3. 29. 2 
2. Contra where the Place was in another ( , or if it was of Treſ< Heath's 

paſs kcal ; per Cur. in the Abſence of Thorp. Bur ſome of the Perſons Max. 108. 

preſent ſaid, that he ought to have maintain'd his Wric. Br. Traverſe 6 


ad Gift 
Efex, by which he took them, and ſhall not traverſe; for Gift is ſufficient to take — 2 
þ . Br. Travcrſe per &c. pl 71. cites 19 H. 6. 50. 71.———S. P. Ibid. pl. 127. cites 9 E 4 26 — 
S. P. Ibid. pl. 300. cites 9 E. 4. 49. 50 S. F. E Gntra of Delivery; for the Delivery 
cannot be but in one Place only. Br. Traverſe per pl. 284. cites 34 H. 6. 5. 


4 In Treſpaſs of cutting Reeds in D. it is no Plea, that the Place Br. Treſpaſs, 
where &c. is in &. and not in D. but may juſtiiy in another Place by 1 
ſpecial Matter, abſque hoc that he is guilty in D. Br. Traverſe per &c. 
pl. 55. cites 9 H. 5 9 Th | | 

5. In Treſpats local in D. the Defendant juſtified in S. in the ſame In Treſpaſs 
County, aud to the Treſpaſs in D. Not Guilty ; and well; for he ought to Tranſitory, as 
craverte in Treſpaſs lc, Coutra in Treſpaſs tranſitory. Br. Traverle per Gan 22,9 4 
&c. pl. 291. cne> 14 H. 6. 21—and 8H. 6. 36. — the 

Place ſha 
not make Iſſue, nor is it traverſable, no more than in Treſpaſs upon the Caſe of an Aſſumyſit, 6X fe 
may be continued. Contra of Treſpaſs local, as Trees cut, and Graſs mow'd. Note the Diverſity. Er 


Tres paſs 


Traverſ: per & p! 283. cites M. 2. M. i. 


on 
 Trefi attery i 


22 — N. It was demurr d becauſe be ju 
Court held it well becauſe the If: being is cucter 


2 and the e HE Aon al 0 1 
at his Election. Cro. J. 3: 2. pl. 1. Trin. 13 Jac BR R. Bateman v. Woodcock —— Roll Rep. 
221. pl. 26. 8. C. adjudg'd accordingly, tho! it was that the Plea is double ; for the Juſtifica- 
tion in N. Quz eſt eadem Tran ＋— 2 nnd A —— 


it double, and faid he had a Report in Point adjudg d accordingly. But the Court told that Ne 
could not take Advantage of this upon a General Demurrer. _ 


6. In Treſpaſs again N. of F. it is no Plea, that he was dwell; 
as Þ. the Day of the W-te, unleſs ſays and not at F. Quod nota. For 


© ran Br. Traverſe per &c. pl. 67. cites 19 
| 6. 1 
Bill of Diſceit, for that the Defendant, Deputy of the Sheriff — 
e in the County A i 
ther the High Sheriff of Bby 


the Bill in Middleſex. The Defendant ſaid, 
J. N. las Under-Sheriff, commanded him at B. in the ſaid County of B. to re- 
tain it the Delivery, and before the SubffraFion, and not to return it, 
by which be retaia'd it, which is the ſame Subftration &c. And by the 
beit Opinion, becauſe he faid, that it is the ſame SubffratFion, which is in 
another County, and does nor traverſe the Subſtraftion in Middleſex al- 
leg'd in the Bill it is no Plea Br. Traverſe per &c. pl. 71. cices 19 
6. 30. 71 
8. So of Falſe Impriſoument in Middleſex, and the Defendant juftifies in 
ſec, Ie rhe to revs in Mulder Per Markdom, 1 
per &c. pl. 71. 2222 

In Trehaſs 2 IE ery and ar” 8 22 
. 


— iden; e hve ed t 6. i 
ne hoc was ouſted; for he may NN 
2 te. Traverts per eee od? b 


withour ſaying continued, and without traverſing the Aſſault in C Quod nota, which 
the Court granted. Br. Traverſe per &c. pl. 287. cites 35 H. 6. 30. 5r. 


10. But if he j by Franktenement in another Vill, there ought to 
be a Sans ceo. | yn / png pe yt cites 9 E. 4. 26. 
E of cutting and c away in C. we bg mes 
becauſe he not anſwer to the 'Trefj 
rem for rhe Plaincif, tor he =» hve mT. hoe, chat 
J in C. Bur otherwiſe it is in T 


Rep. 495. Hill. 22 Jac. B. R. Oxford (Bp) v. 


of las 


(K b) Traverſe of the Place. Cood or not. 


1. IN Treſpaſs of Sheafs taken, the Defendant Jufified for Tithes, and the 
other the like, both SEE F nd he e was, if 


the Place was in one Pariſh or itbe tber. Br. Traverſe per &c. pl. 340. 
cites 50 E. 3. 20. 


Heath's - in Tr clpaſs of Goods the Defendant ſaid that before the Plain- 
Marx. 108. A any Thing uhh FJ. S. was poſſeſs d = and — to I. NM. in another 
cap. 5 cites Place in the ſame County ty, who made the Defendant bis Executcr, and died, 


and the Defendant ſeiſed them as Executor in another Place in the [ame County 
which the Plainriti did not count ot, and the Plaintiff rook ——_ the 
(end. 


Plarntiff counted ; Per Babb. Juit. This is no Plea, where the * whole is * Orig. is 

in one and the fame County. Contra it it was in diverſe Counties ; for Conant - 

then you ſhall have the Traverſe, by which he on itted the Travers. ins but 
. 6. 3 . the others 


5 
3. Trefpaſs ia D. in the Connty of Derly. The Defendants juftified in are (out.) 


H. 6. 62. 

4 Treſpais upon the Caſe, for that the Defendant ſold to bim certain 
Wood at N. fer 207. and fhewd a Portion of that which was good and mer- 
chantable, and arranted the reft to le as well mark'd as the Portion was, 
whereas the Remnant was detective, to the Damage of 20 l. Newton faid 
he fold to him certain Wood at B. and warranted this Wood good and 
merchantable, that is to ſay tor ſuch a Sum and fo many * Parcels as the · Oris, . 


. 18 
Plaintiff had declared, which was and merchantable, abſque hoc (Veſſels) in 
that he fold to him at N. prout rules a good Plea per tor. Cur. Br. U the Edi- 
Traverie per &c. pl. 150. cites 14H. 6. 22. — — 
5. Treipaſs of liupriſonment and Battery at B. in the County F H. [till] be Book is 
made Fine. Yelverrton faid Actio non; tor as to the V Armis fault and (Parcels.) 
Battery Net guilty, and to the Impriſoument that be ſued Aitachment againſt 

the Plaintiff, directed to the Sherrff of London to arreſt the Plaintiſt, return- 

able ſuch a Day, to anſwer bim of a Treiprſs c. by which A. B. AMuiſter 

of the Sheriff at B. in the Ward of B. in Londin, by Virwe of the Attach- 

ment arriſſed the Plaintiff, and carried bim to the Compter, and tie Defen- 

dant came in Aid of him, al ſque hoc that he is guilty of the Impriſcament at 

B. Modo & Forma, and to the Fine pleuded Not guiity. Markham faid 

Grilty at D. in the County of H. priff &c. and the others e contra. Quære 

of this Traverſe ; tor it ſeems that it ought tu be Aſque hoc that be is guilty 

in the County of H. Br. Traverſe per &c. pl. 73. cites 19 H. 6. 35. | 

6. In Treſpaſs of Gcods taken at E. Forteſcue pleaded Actio non; for Pe, br 

y_ the taking the Plaintiff himſelf delivered the Goods to the Defendant at there is no 
in the County of Middleſex, to deliver to S. N. which be bas done, abſque Meſne In- 
hoc that be is guilty of the taking at E. & hoc &c. and demanded Judy- fant. Br. 
ment fi Actio; and upon Argument it was held a good Plea per tot. Cur. — ot 
Br. Traverſe per &c. pl. 74. cites 19 H. 6. 43. 234. cies 54 
| .6. 5. 

7. 'Treſpaſs of Grod's taken at E. in the County of York. Forteſcue faid In Treſpaſs 
the Plaintiff bai ro us the ſame Goods at M. in the County of Middleſex to 2 — 
bail to F. S. &c. abſque hoc that he is guilty at E. in the County of York, am ir f 55 

iſ &c. And the Opinion of the Court was, that it is a good Plea. de County of 

ook ſays, Quere it he ſhall not traverſe the Taking in the County of E. the Be- 
Vork; tor the Place certain is not much to the Purpole. Br. Traverſe = 
per &c. pl. 76. cites 19 H. 6. 48. Fe 


n tort De- 

| meſre at F. 
in the County of Middleſi x, abſque hoc that he is guilty in the County of E. and not at B. in the (un, of E. 
and good, and the other e contra; nod nota, the Cemnty traders d. and not the Place; for if he be 
be guilty at any Placr in this Count, it is ſuſficient for the Plaintift. Br. Traverſe per &c. pl. 85. 
cites 21 H. 6. 8. 9. Hearh's Max. 108. cites 8. C. — Br. Traverſe, pl. 293. cites 8. C. 

So in Treſpaſs of c:ttiig iis Groa's at D. in the Camty of D. the De/endnt ee at S. in ths County of 
S. abſque i oc that he is guilty ar D. in the County of D. Et non Allocatur; for by the Opinion of the 
Court he ont te tracerſe the Trelpajs in the County of D and net the Place; by which he did accordingly, 
and a good Plea per Cur. Quad roots. Br. Traverſe per &c. pl 102. cites 22 H.6. 35. - 

In ref paſs rhe Plai-titt declared on a Battery at D. in the Gunty of Middleſex, the Defendant pleaded 
Son Aſſault at F. in eue of G ane bee that Ie vas gut)) at D in tie County Lidl ex, upon 
Demurrer it was infiit-d thut the Traverſe was not gocd, and put a Difference between Je n lo- 
cal ard trarſitery. And it was adudged after many Motions, that the County was not traver/abie, and fo 

- GC Judgn.ene 


——— — 
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Patch. 


ent was given for the Plaintiff, Gawdy } being of a contrary Opinion. 2 Le. ; _ 
26 Eliz. 3. R. Partridge v. Pool. ——3 Le. 97. pl. 139. & C. in the fame Words. * 


8. Treſpaſs in A. in the County of B. the Defendant juftified by Prect 
of the Sher ff &c. at S. in another County, abſque hoc ＋ bf guilty 7 
the County of B. and the other ſaid that guilty at B. priſt, and to this he 
was received; and yer it he be found guilty in any Place in the County 
ot B. the Plainciit thall recover, notwithſtanding the Rejoinder in B. 
bur ir ſeems that he thall ſay, Guilty in the County of B. prout &c bur 
quære inde. Br. Traverle per &c. pl. 79. cites 19 H. 6. $57. 

9. Treſpaſs ot a Cloſe broken, Battery at N. The Defendant to the 
Cloje broken juſtified in C. abſqe hoc that be is guilty in NM. and well, be- 
cauſe it is 2/l in ve and the ſame County ; tor otherwiſe it ſeems that he 
mall fay Not guilty, £8 was in another County, as in 9 H. 6. and to the 
Battery be juſtified in C. abſqne bcc that be is gulty in M. and the Traverſe 
was ouſted, becauſe it was a Treſpaſs tranſitory. br. Traverſe per &c. pl. 


go. cires 21 H. 6. 26. 
io. Where the Defexdant in Treſpaſs of Corn intitles hinſe!f to the 
all the Vill cf B. is in the 


Tythes ſever d &c. as Farſon of A. alleging 

ariſheof A. and that thoſe Tythes grew in B. and the Plaintiff intitles him- 
ſelf by Sale of the Tythes by the Parjon of O. for 7 Years, and that they 1vew 
in a Place called P. in B. Abſque hoc that all the Vill of B. is in tac Pa- 
riſh of A. this is a good Traverſe by Award. Br.'Traverie per &-.. pl. 
95. cires 21 H. 6. 43. 

11. In Treſpaſs oi Aſſault to bis Servants at B. it is held a good Plena 
that the Servants were cutting the Graſs of the Defendant at C. by which be 
prohibited them, and laid bis Hands upon them and commanded them to go 
out of his Land, abſque hoc that be aſſaulted them at B. And yet Contra 
tis faid, where the Defendant juſtifies by the Afſarlt made by 
bimfelf to the Defendant. Note the Diverfnty ; tor in the firſt Caſe the Fuſ- 
tification ariſes by Reaſon of the Soil, Contra in the ſecond Caſe, and there- 
tore in the one Cafe the Place is traverſable, and in the other not. Br. 
Traverſe per &c- pl. 17. cites 27 H. 6. 9. 

12. In Treſpaſs of Beaffs 2 taken in D. The Defendant ſaid 
that he was ſeiſed of 2 Acres in S. and found them there Damage Feaſant 
and he took them there, abſque hoc that be is Guilty in D. And a 
Plea without traverſing all the County, otherwile it is of things which may 
te continued, as Battery or Goods carried away. Br. Traverſe per &c. 
pl. 306. cites 11 E. 4. 9. 

13. Treſpaſs of Goods taken at D. in the of Middl:{ex, Defendant 

leaded that before the Treſpaſs ſuppoſed F. S. was poſſeſs'd thereof, and 
aid them to the Plaintiff in the of E. for ſafe Keeping there, and 
after F. S. commaided the Defendant to take the Goods of the Plaintiff in the 
County of E. by which he took them at N. in the County of E. and delivered 
them to the ſaid F. S. abſque hoc that he took them at D. in the County of 
Midalleſeæ; and becauſe his Warrant was to take them in the County of 
E. theretore a good Flea for the Loſs of his Evidence, and ſhall not be 
congnir to take the General Iſſue. Br. Traverſe per &c. pl. 278. cites 
22 9. 

1 &c. the Action was laid in London, when in Truth it 
was done at Labridge; the Defendant pleaded that on ſuich a Day and Year 
the Plaintiff at A. in the County of H. made an Aſſault upen bim and the 
Harm &c. abſque hec that be is guilty in London. The whole Court held 
it a good Plea. Goldsb. 2. pl. 5. Paſch. 28 Eliz. Webiter v. Paine. 

15. Replevin. The Detendant avows the taking in N b. Acre Damage 


feaſant ; The Plaintiſf replies that they were takez in Bl. Here, alſque buc 


that they were Damage feaſant in Wh. Acre; and it was t:crcupon de- 
murr'd. The Court without Argument ruled ir to be an ill I raverſe; 
tor he ought to hade travers'd the Place of the Taking, and not that they 

| were 


the Plaintiff 


} 
| 
6 
/ 
: 


rr 


Treſpaſs. 575 
were Damage tcaſant; and adjudged tor the Avowant. Cro. E. 3 72. pl. 1 
11. Hill. 37 Eliz, B. R. Watts v. Hagden. 
16. In 'Treſpals for Alling his Drs ct F. the Detendant jufα, in D. 
within the fame County as Þ arrener there, and that the Dog was killing of 
Conies as he had done before, abique hoc &c. that he is guilty apud E. 
prout &c. And it was thereupon demurr d, becauſe he traverſes the Place 
only &c. and does not traverſe all other I laces. But all the Court held 
that the Traverſe was good when his Cauſe of Fr/ti/fication is Local, and 
— om — rw any more than that Place. Wheretore it ac- 
was adjudg'd for the Detendanc. Cro. J. pl. 13. Mich. 
2 Jac. BR. W adhurit v. Damme. F# n 
17. Treſpaſs of Falſe Iupriſonment at C. The Defendant juftiffed as 2 Bulft. 326 
Seward of the Cort of the Stanneri:ts at A. by Proceſs of the Court there; Hill. 12 Jac. 
al/qne hoc, that he di gritty at any Place extra Furiſdict iam Curie Stanna- . C. 
rig; but neither juſtifies or tracver,cs the Impriſoument alleged at C. which — gd . 
might be within the Juriſdiction, and was not anſw er d to; and there- Roll Rep. 
tore Judgment was given againſt the Defendant for Default in the Plea, 24 pl. 37. 
becauſe the Traverſe was not large enough. 2 Lutw. 1563. in the A % 23 
endix, in the Argument ot Sir ohn Powell in the Cate ot Gwinne 4. U 
Poole, cites 1 Roll Rep. 264. Evely v. Sloley. contingly.— 
2:6. Diewlcy v. Cvetcy, S. C. in the Exchequer ; but 8. P. does not aypear.——Cro. Fe vl. " 
Mich. 15 Jac. in the Excuequer, Euliy u. Stolep, S. C. bur S. P. does not appear. 


18, "Treſpaſs ot Zreaking his Che, and digging bis Soil. The Defen- 
dant pl:ads, that the Place «here 1s 2 Acres call'd Bl. Acre, which is his 
Freebuld, and fo juſtiſies. The Plaintitf replies, that the Place call d B.. 
Acre is his Freehold, alſque hc, that it is the Freehold of the Defendant. 
The Detendant demurr'd, becauſe it is but a common or baut Bar, and 
is only to intorce the Plaintiff to aſſign his Treſpaſs in a Place certain, 
the Declaration being general, and fo the Bar not traverſable; and ot 
that Opinion were Doderidge and Chamberlain. But Houghton e con- 
tra, and the Plainritt may athgn a new Place, or traverſe this Bar at his 
Election; per quod adjornatur. Cro. J. 594. pl. 16. Mich. 18 Jac. B. R. 

Rickman v. Coxe. 

19. In Treſpaſs for breaking and entring his Cloſe call d Horn-Hill in the 2 Lutw. 
Pariſh of R. and chaſing, taking, and impcundiug his Sheep there found &c. 1447 ME 
The Defendant as to all, beſides the Chaſtang, Taking, and Inpounding, — 
plezds Not Guilty ; and as to that, he juſtifies that be was ſeiſcd in Fee of a Pe T with 
Clcje call'd Orchards in R. and icok the Sheep there Damage feaſant &c. the 
Abſque hoc, that he took and impounded them in the Cloſe aforeſaid call d yo 
Horn- Hill, Modo & Forma, as the Plaintitt declared. The Plaintiff de- d fene 
murr'd ſpecially, and adjudg'd tor him, becauſe the Traverſe is Ill, it Obſervations 
being of Matter not alleg d; tor the Plaintitf does not fay that the De- of the Re- 
tendant took the Sheep in the Cloſe call'd Hoin-Hill, but ſays ( bidem = bur 
incentas) which (Ibidem) refers to the Parith, and not to the Cloſe ; xt, fan- 
becauſe Horn-Hi1l was the Plaintiff*s Soil, fo that the Defendant could thing fad by 
not impound the Plaintiſf 's Sheep in the Plaintiff's Soil. adly, Ibidem is the Cour: 
always reterr'd to the V ill, that the Venue may come from thence, which 
cannot come out cf a Cloſe. But the Court thought this an idle Tra- 
verſe, and would have been Surpluſage on a General Demutrer ; but be- 


ing upon a Special Demurrer, it vittares the Plea. Ld. Raym. Rep. 121. 


Mich. 8 W. z. Nevil v. Packman. 
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(L. b) Treſpaſs. Probibited or puniſh'd by Statute. 


It was ob- 1. 43 Elia L Nass, That i lewd Perſon ſhall cm, or unlawfully take 
| por — CAP. 7. away any Go yn, — —_ rob any — ar- 
tis deus, or break or cut any Hedge, Pales, Rails, or Fence, or dig or pull up 
Searure, it, or fake up any Fruit-Tree or Trees in Orchard, Garden — ſeubere = 
tatute, 1 27 c 0 
That the 7he Intent to take and carry away the ſans, or ſhall cut or ſpoil any Woods or 
2 7 Undercoods, Poles or Trees handing ( not being Felony ) ſab Offenders, their 
= Procurers or Receivers, knowing the ſame, being convicted by C 'feffron, ur 
one Witneſs, before one Frffice of Peace, Mayor, or other Had (. ſicer, jhai 
n was make ſuch Satisfattion to the Party, and within ſuch Tie as ſuc Fuſtice cr 
not within Head Officer ſhalt appoint ; and if ſuch Offender ſhall nct bc thorght able or 
which ſpeaks /#ficient to make Satrsfattion as aforeſaid, then ihe ſaid Jaftice ball commit 
of Vagabonds the Offender to the Conſt able to be wh ipp'd ; and for every future Qfence ſhall 
and ſuch baſe alſo receive the ſame Puniſhment of N hipping. 


und a Gen- 
tleman was 


* Peace do execute this St T 


man, adly, 
The: the Convitiies —„— for want of ſbeewing the number of Trees. Per Curiam, As to the 

whether the Def-ndant be a Gentleman or not, is not material; for if a Man wt — will do a 
baſe or a o_ — CR or Juftice why he ſhould be i 
ment : The Quality of the Offender is rather an ion than a i 
ſecond, The Number as well as the Nature of the 'Trecs ſhould be 
tion of Treſpaſs in this reſpe&, that the Plaintiff is to recover D. 
Nature of the Trees is to be the Meaſure ; and if an Action of Treſ. 
theſe Trees, this i 
the Queen v. Barnaby. 


ſhall hereafter be brought for 
ion ought to be a Plea in Bar. Salk. 181, 182 pl. 2. Trin. 2 Ann. A R. 


2. 


rn DIRE es of involuntary Treſpaſs 


See Tender (S) and the Notes 


there. 


As to what Puniſhments ſhall be inflicted, and what Cofts and Da” 
ſhall be recovered in Proſecutions and Actions of Treſpaſs, 
ſee Tit. Damages and Cofts, Tir. Game (A), and I ir. Woods. 


F of Treſpaſs i See 
mg i op, ns, Cann D 


"a 


